jnnniii 

Hlttn-rtji 

IB 

Hf 

h|  hHI 

HbII 

11  ip  ^^H 

H 1'  ^ 

i:- -'!'!!''  ^^^1 

^H|^  < ' ' . ' 

Univ.  or 

TOROHTD 
LiBRARy 


iisp' 


III;::. 


i  '■■/'■ 


ii'^''\tM 


.     .  .  •  1 .  • , 


■iiiiiHJiK^K:;.*: 


m 


'itiiifr 


li^i^>i''i-i'ni:iMi<iH^^^ 


p 


BULLETIN  > 


OF  THE 


UNIVERSITY  OF  WISCONSIN 


ECONOMICS  AND  POLITICAL   SCIENCE   SERIES 


VOLUME  IX 
1918 


A 


MADISON.  WISCONSIN 


■/ 


CONTENTS 


Page 

No.  1.  The  public  land  system  of  Texas,    1823-1910,  by   Reuben 

McKitrick 1 

No.  2.  The  immunity  of  private  ])roperty  from  capture  at  sea,  by 

Harold  Scott  Quigley 173 

No.  3.  Fair    value — economic    and    legal    principles,    by    Heiskell 

Bryan  Whaling 373 


The  Economics  and  Political  Science  Series  of  the  Bulletin  of  the  Univer- 
sity of  Wisconsin  is  discontinued  with  Vol.  IX.  In  the  future  papers  of  this 
nature  will  be  pul)lished  in  the  University  of  Wisconsin  Studies  in  the  Social 
Sciences  and  History. 


Digitized  by  the  Internet  Arciiive 

in  2008  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/bulletineconomic09wiscuoft 


BULLETIN   OF  THE   UNIVERSITY    OF  WISCONSIN 

NO.    S>05 

Economics  and    Political  Science   Series   Vol.  9.    No.   i,   pp.   i-  I72 


THE  PUBLIC  LAND  SYSTEM  OF  TEXAS,  1823-1910 


BY 

REUBEN   MoKITRICK 

Professor  of  Economics 

Iowa  State  Teachers  College 


MADISON,  WISCONSIN 
FEBRUARY,  1918 


CONTENTS 


Preface 


Page 
5 


Introduction  .......  7 

State  versus  National  Ownership  and  Control  of  Unoccupied 
Public   Land  ......  7 

General  Tendencies  in  Land  Legislation         ...  9 

The  Land  System  of  the  United  States  .  .  .13 

The  Spanish  Land  System       .  .  .  .  .19 

The   Texas    Land    System         .....         20 

Importance  of  the  Land  Question  in  Texas     .  .  .22 

Limitations  of  Treatment         .  .  .  .  .23 


Part  I.     Formation  of  the  Public  Domain  of  Texas 


25 


Chapter  I 

History  of  the  Changes  in  Governmental  Authority  and  Coloni 
zation  Prior  to  1836  .... 

Spanish  Colonization      .  . 

Mexican  Colonization     ..... 
Independence  and  Annexation  of  Texas 


25 
25 
28 
35 


Part   II.    Legislative   Disposition   of  the  Public   Domain   of 
Texas  ....... 


38 


Chapter  II 

Land  Grants  to  Settlers 

Property  Rights  and  Changes  of  Government 

Demand  for  Land  Colonization 

Constitutional  Grants     . 

The  Conditional  Certificate  Plan 

Immigration  Contracts 

Preemption  Claims 

Homestead  Donations     . 


38 
38 
40 
42 
43 
43 
47 
49 


Chapter  III 

Land  Grants  to  Internal  Improvement  Companies 
State  Aid  to  Internal  Improvements     . 
Scope  of  this  Legislation 
Economic  Demand  for  Such  Assistance 
Early  Agitation  for  Land  Grants  to  Railways 
The  Gonoral  Law  of  1854 
Other  Plans  Before  the  Legislature 


53 
53 
53 
54 
55 
59 
61 


[3] 


CONTENTS 


Efforts  to  Secure  a  Trunk  Line 

Constitutionality  of  Railway  Land  Grants 

Repeal  of  the  Land  Grant  System 

Progress  of  Railway  Development  in  Texas 

Land  Grants  to  Other  Internal  Improvement  Companies 


Page 
6'2 
66 
68 
69 
73 


Chapter  IV 

Public  Lands  as  a  Source  of  Revenue 

Public  Lands  and  Revenue  in  the  United  States 
Relation  of  Public  Lands  to  Revenue  in  Texas 
Bounty  and  Donation  Warrants 
The  Capitol  Lands         .... 
Land  Scrip  ..... 

Sale  of  Vacant  Public  Domain 


75 
75 
76 
76 
78 
79 
83 


Chapter  V 

Land  Grants  for  Educational  and  Eleemosynary  Institutions 
Scope  of  this  Legislation  .... 

The  Reservation  and  Appropriation  of  Public  Lands 
The  Sale  and  Lease  of  Reserved  Lands 


96 


Chapter  VI 

Land  Grants  for  Educational  and  Eleemosynary  Institutions 

(Continued)  .  .  .  .  ,  .105 

Timber  Lands    .......       lO'S 

Mineral  Lands  ......       109 

Chapter  VII 

Land  Grants  for  Educational  and  Eleemosynary  Institutions 

(Concluded)  .  .  .  .  .  .119 

Permanent  Funds  ......       119 

Investment  of  Permanent  Funds  .  .  .  .120 

The  School  Land  Policy  .  .  .  .  .124 


Chapter  VIII 

The  Public  Land  Question  in  Texas 
The  Problem  of  Legislation 
Ambiguous  Legislation 
The  Administrative  System 
iSocial  Aspects  of  the  Land  Question 


Conclusion     . 
Appendix  I 
Appendix  II 
Appendix  III 
Bibliography 


The  Cost  of  the  Public  Domain     . 
Disposition  of  Public  Land  in  Texas 
Additional  Reference  Notes 


132 
132 
133 
138 
140 

151 

156 

158 

159 

167 


[4] 


PREFACE 


A  well-known  English  writer,  Mr.  Percy  Alden,  says  that  the 
history  of  a  nation  is  in  large  measure  a  history  of  its  land  sys- 
tem. One  of  our  own  pioneer  builders,  Mr.  James  J.  Hill,  says : 
"Land  without  population  is  a  wilderness,  and  population  with- 
out land  is  a  mob.  The  United  States  has  many  social,  political, 
and  economic  questions — some  old,  some  new — to  settle  in  the 
near  future ;  but  none  so  fundamental  as  the  true  relation  of 
the  land  to  the  national  life.  The  first  act  in  the  progress  of 
any  civilization  is  to  provide  homes  for  those  who  desire  to  sit 
under  their  own  vine  and  fig  tree.  A  prosperous  agricultural 
interest  is  to  a  nation  what  good  digestion  is  to  a  man." 

America  has  had  the  wilderness ;  whether  or  not  it  shall  have 
the  mob  depends  upon  the  intelligence  and  the  ingenuity  with 
which  it  develops  its  system  of  land  tenure  and  encourages  the 
growth  upon  the  land  of  a  large  body  of  plain  but  capable  and 
industrious  rural  folk.  The  most  significant  event  of  the  nine- 
teenth century  in  America  was  the  passing  of  free  land,  the 
transformation  of  a  vast  body  of  public  wealth  into  private  prop- 
erty. Just  as  the  acquisition  of  this  spacious  domain  gave  vigor 
to  our  industry  and  color  to  our  fancy,  so  the  generous  and 
beneficial  use  of  our  heritage  will  give  virility  to  our  manhood 
and  stability  and  strength  to  our  national  character. 

Although  the  task  of  disposing  of  our  public  lands,  especially 
for  agricultural  purposes,  seems  to  be  nearly  completed,  the 
problem  of  the  landless  man  is  no  less  serious  than  in  any  pre- 
vious age.  How  to  get  a  foothold  on  the  soil  is  still  the  all- 
absorbing  question  for  increasing  numbers  of  young  men,  and 
so  the  nation  faces  a  situation  no  less  grave  than  that  of  peopling 
a  continent   and  transforming  a  \vilderness  into  a  productive 
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asset.  In  this  situation  a  few  doubtless  will  say,  "Let  well 
enough  alone."  A  few  others  ardently  advocate  the  idea  that 
the  government  should  tax  land  now  in  the  hands  of  private 
owners  to  the  extent  that  they  will  release  all  that  they  can  not 
profitably  cultivate  themselves.  Many  believe  that  the  govern- 
ment should  render  the  individual  some  assistance  in  the  pur- 
chase of  land,  while  a  few  would  go  so  far  in  this  direction  as 
to  establish  a  system  of  land  banks  that  have  been  ''saturated 
with  government  credit. ' '  Every  one  recognizes  the  importance 
of  the  attitude  which  the  government  takes  toward  the  acquisi- 
tion and  ownership  of  land  and  many  feel  that  the  necessity  for 
immediate  action  is  imperative.  It  has  been  with  the  hope  that 
the  experience  of  Texas  in  disposing  of  its  public  lands  would 
give  some  indication  of  what  the  future  attitude  of  the  govern- 
ment should  be,  of  affording  a  long  range  point  of  view,  so  to 
speak,  that  this  monograph  has  been  prepared. 

This  is  an  historical  thesis.  An  effort  has  been  made  faith- 
fully to  present  the  facts  and,  in  the  main,  to  let  them  speak 
for  themselves.  An  attempt  is  made  not  only  to  describe  the 
legal  methods  by  which  Texas  disposed  of  its  public  lands  but 
also  to  trace  out  the  operation  of  these  methods  and  to  ascer- 
tain some  of  their  social  and  economic  effects. 

It  is  a  pleasure  to  acknowledge  the  assistance  I  have  received 
in  the  preparation  of  this  monograph  from  many  of  my  fellow- 
workers,  library  associates  and  government  officials.  I  desire 
particularly  to  express  my  appreciation  of  the  encouragement 
and  assistance  I  have  received  from  Dr.  Richard  T.  Ely  who  has 
read  the  entire  manuscript  and  kindly  and  minutely  criticised 
it;  also  from  Professor  Henry  W.  Farnam  and  from  Professor 
B.  H.  Hibbard  who  have  also  read  the  manuscript  and  given  me 
many  valuable  suggestions.  Assistance  from  the  Carnegie  Insti- 
tution of  Washington,  D.  C.  is  also  gratefully  acknowledged. 

Reuben  McKitrick. 
Cedar  Falls,  Iowa 
April,  1917 
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THE  PUBLIC  LAND  SYSTEM  OF  TEXAS,  1823-1910 


INTRODUCTION 


State  versus  National  Ownership  and  Control  of 
Unoccupied  Public  Land 

Texas  is  the  only  state  ever  admitted  to  the  Union  that  subse- 
quently has  had  complete  control  over  the  disposition  of  the  un- 
occupied public  land  within  its  borders.  The  federal  govern- 
ment was  organized  and  established  under  the  United  States 
Constitution  in  1789,  and  when  thus  organized  it  became  the  sole 
proprietor  and  "lord  paramount"  of  the  public  domain.  As 
successor  to  the  old  colonial  government  under  the  Articles  of 
Confederation  this  new  republic  came  into  possession  of  all  the 
public  land  which  had  been  acquired  under  the  treaty  of  1783 
and  by  virtue  of  the  cessions  from  New  York,  Virginia,  ^Massa- 
chusetts,  Connecticut  (partial),  and  South  Carolina.  As  a  na- 
tion, it  received  cessions  directly  from  North  Carolina  and 
Georgia.^  Since  that  time  the  United  States  has  acquired  vast 
tracts  of  public  land,  both  by  treaty  and  purchase.  The  uniform 
policy  of  the  government  has  been  to  survey  these  lands,  en- 
courage settlement  upon  them,  divide  them  into  political  divi- 
sions and  organize  a  territorial  form  of  government  for  each 
division  as  soon  as  the  population  had  grown  sufficiently  to  war- 
rant such  organization.  Later  the  territory  was  admitted  as  a 
state  at  the  discretion  of  Congress.  Thus  all  of  the  states,  ex- 
cept Texas,  that  have  been  admitted  to  the  Union  have  been 
founded  upon  land  belonging  to  the  federal  government,  and 
have  exi.sted  under  a  territorial  form  of  government  within  the 


Donaldson,  Public  Donmin,  p.  59. 
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jurisdiction  of  the  United  States  prior  to  their  admission  to  the 
Union, 

But  Texas  was  never  an  integral  part  of  the  territory  of  the 
United  States  before  it  was  admitted  to  the  Union.  Its  coloniza- 
tion and  development  preparatory  to  statehood  had  taken  place 
under  a  foreign  government  and  it  became  a  state  in  the  federal 
union  by  virtue  of  its  annexation  to  the  United  States.  An 
agreement  was  made  in  the  treaty  of  annexation  to  the  effect 
that  the  state  of  Texas  should  be  responsible  for  all  public  debts 
of  the  late  Republic  of  Texas,  but  that  it  should  retain  all  of  the 
public  lands  belonging  to  that  government.^  Thus  the  state  of 
Texas  became  the  proprietor  of  a  vast  area  of  public  land  which 
was  wholly  subject  to  the  disposition  that  should  be  made  of  it 
by  the  legislature. 

The  experience  of  Texas,  with  reference  to  public  land,  has 
been  different  from  that  of  any  other  ""state  in  that  the  legisla- 
ture has  had  complete  control  of  all  the  public  land  within  its 
borders.  In  other  states  the  legislatures  have  had  control  of 
only  such  limited  quantities  of  land  as  have  been  granted  to  the 
states  by  Congress  for  particular  purposes.  Under  the  system 
of  congressional  grants  for  public  schools  twelve  states  received 
one  section  for  each  township,  and  sixteen  others  received  two. 
In  this  way  California  received  6,915,404  acres  which  is  the 
largest  number  of  acres  that  has  been  granted  to  any  state. 
These  lands  have  been  disposed  of  according  to  the  will  and 
judgment  of  the  California  legislature,  except  that  the  proceeds 
were  required  to  be  applied  to  the  funds  for  which  the  lands 
had  been  granted.  In  contrast  to  this  system  the  Texas  legis- 
lature has  had  complete  control  over  and  has  disposed  of  140,- 
656,280  acres  of  land,  exclusive  of  the  67,000,000  acres  which  it 
sold  to  the  United  States  government  in  1850  for  $10,000,000. 

The  experience  of  Texas  in  the  disposition  of  its  public  lands 
has  differed  from  that  of  other  states  in  another  respect.  The 
state  has  been  free  to  use  the  lands  and  the  proceeds  from  them 
as  the  legislature  might  see  fit.  Other  states  have  been  free  to 
lease  or  sell  their  public  lands  as  the  legislatures  might  deem 
expedient,  but  they  have  been  bound  to  use  the  proceeds  for  the 


'  Sayles,  Early  Laws  of  Texas,  1:   S67. 
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benefit  of  the  funds  for  which  the  lands  had  been  donated  by 
Congress.  In  a  few  instances  lands  have  been  granted  by  Con- 
gress directly  to  the  states  to  encourage  railway  building.^ 
Apart  from  these  grants,  states  other  than  Texas  have  had  no 
lands  to  dispose  of,  except  those  which  have  been  granted  for 
the  benefit  of  their  public  schools,  universities  and  colleges.  But 
Texas  has  had  immense  quantities  of  land  to  use  as  a  source  of 
general  revenue ;  to  sell  or  give  away  in  order  to  encourage  other 
people  to  settle  within  its  borders ;  to  aid  internal  improvements ; 
and  to  reserve  from  individual  occupation  and  settlement  in 
order  to  create  an  endowment  for  its  educational  system  and 
thereby  secure  a  greater  return  at  a  future  time.  All  of  these 
plans  have  been  tried.  In  most  instances  they  have  been  at- 
tended with  some  measure  of  success,  but,  generally  speaking, 
lack  of  good  business  judgment  and  a  representation  of  selfish 
private  interests  in  the  legislature  have  kept  the  state  from 
realizing  the  largest  possible  benefits  from  its  vast  heritage. 

General  Tendencies  in  Land  Legislation 

During  the  past  century,  at  least  prior  to  1870,  the  general 
tendency  of  all  European  land  legislation  has  been  toward  in- 
dividual and  uncontrolled  ownership.*  Feudal  tenures  and 
communistic  holdings  have  been  broken  up  and  cast  aside. 
Entails  and  primogeniture  have  been  abolished  or  greatly  cur- 
tailed in  many  countries,  and  all  forms  of  legal  interference 
with  free  disposal  and  bequest  have  been  so  severely  attacked 
that  they  have  been  either  entirely  obliterated  or  greatly  modi- 
fied. ^Methods  of  eonvoyance  and  mortgage  have  been  intensively 
studied  and  the  forms  simplified  until  the  transfer  of  a  farm 
became  almost  as  easy  as  the  sale  of  a  horse  or  a  bushel  of  wheat. 
The  old  barriers  to  freedom  of  contract  were  torn  away  and  a 
serious  effort  was  put  forth  to  make  land  an  "object  of  posses- 
sion, use  and  exeliange  in  just  the  same  way  as  a  piece  of  furni- 
ture, a  horse,  money  or  other  article  of  personal  possession  is 


•  Donald.son,   Public   Domain,  p.   270. 

*  Cobden  Club,  Systims  of  J. and  Tenure;  see  also  Cheyney,  Edward  P., 
Recent  Tendencim  in  the  lit  form  in  Land  Tenure  In  Annuls  of  the  Amrri- 
can  Academy  of  I'olitioil  and  Social  Science,  2:    309-323. 
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at  the  disposal  of  its  owner.  "^  Landlordism  and  tenancy  were 
discouraged  in  Ireland  and  England;  the  peasants  won  the  con- 
test with  the  landlords  and  the  manor  in  France ;  and  the  great 
system  of  "rent  banks"  was  created  for  the  encouragement  of 
independent  ownership  among  the  farmers  of  Germany.^  Pri- 
vate property  in  land  became  more  highly  developed;  land  was 
brought  into  the  category  of  objects  of  personal  ownership,  and 
its  transfer  and  free  disposal  were  placed  on  the  economic  basis 
of  supply  and  demand. 

Since  1870,  however,  another  tendency,  just  as  distinct  and 
just  as  marked,  has  manifested  itself.  In  this  instance  the 
movement  has  been  somewhat  away  from  individual  ownership 
and  the  right  of  free  disposal.  Laws  have  been  passed  in  France 
which  compel  the  landowner  to  pay  an  outgoing  tenant  an 
amount  equal  to  the  increase  in  the  value  in  the  farm  due  to 
improvements  which  he  has  made  during  his  tenancy.  Under 
this  system,  the  tenant,  independently  of  the  landowner  and 
even  without  his  consent,  is  enabled  to  make  improvements 
upon  the  land  according  to  his  own  judgment  and  at  his  own 
discretion  and  to  demand  an  indemnity  for  them  at  the  expira- 
tion of  his  lease.^  This  principle  is  said  exactly  to  have  reversed 
the  former  policy  of  assimilating  land  to  other  forms  of  property 
and  to  have  introduced  an  element  of  joint  double  ownership 
instead  of  absolute  single  possession.  Similar  measures  have 
been  introduced  into  England,  Scotland  and  Ireland,  and  have 
been  seriously  debated  in  the  Belgian  parliament.  In  Prussia 
a  law  was  passed  in  1890  which  permitted  the  establishment  of 
what  are  practically  permanent  tenancies,  that  are  irredeemable 
except  through  the  consent  of  both  parties. 

The  most  recent,  perhaps,  and  certainly  a  most  interesting 
experiment  in  the  way  of  legislative  interference  with  individual 
ownership  of  land,  is  now  being  tried  in  England  under  the 
Small  Holdings  and  Allotments  Act  of  1908.«     This  Act  author- 


"  Cheyney,  op.  cit.   p.  320. 

•  Cobden  Club,  op.  cit.   p.  324  et  seq. 

^Cheyney,  op.  cit.   pp.  320-321. 

'  8  Edward  7,  Ch.  36,  p.  122  et  seq.  The  present  law  of  England  relating 
to  small  holdings  and  allotments  is  embodied  In  the  Act  of  1908,  although 
the  principles  of  this  legislation  have  been  developed  through  a  long  series 
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izes  the  county  councils  to  acquire  land,  by  compulsory  purchase 
if  necessary,  which  they  may  sell  in  tracts  not  exceeding  fifty 
acres  for  one-fifth  of  the  purchase  price  in  cash  and  small  half 
yearly  payments  of  the  principal  and  interest  for  the  balance 
within  a  term  not  exceeding  fifty  years,  as  may  be  agreed  upon. 
The  county  councils  are  also  authorized  to  create  small  tenan- 
cies on  tracts  of  land  not  exceeding  five  acres,  (1908,  sec.  27), 
for  periods  of  time  varying  from  fourteen  to  thirty-five  years, 
by  compulsory  hire,  if  necessary,  and  at  a  rent  fixed  by  a  public 
valuer.  The  object  of  these  laws  is  "not  to  encourage  dairy 
farming  and  market  gardening,"  says  a  recent  writer,  but  their 
intention  is  "the  larger  one  of  providing  a  broader  stepping 
stone  between  the  agricultural  laborer  and  the  tenant  farmer  and 
of  thereby  retaining  on  the  land  more  of  its  best  blood  than 
heretofore. '  '^  ]\Ir.  Hermann  Levy  also  remarks^"  that  the  f ram- 
ers  of  these  laws  have  "created  a  program  of  agrarian  reform 
based  not  simply  upon  the  abolition  of  entails  or  on  the  avoid- 
ance of  protective  tariffs,  but  aiming  at  a  positive,  constructive 
end,  namely  at  the  creation  of  a  new  class  of  small  culti- 
vators."" 

The  practice  of  an  agriculture  in  the  latter  part  of  the  eigh- 
teenth and  the  first  part  of  the  nineteenth  centuries  which  was 
devoted  chiefiy  to  grain  production  was  a  very  important  con- 
dition, among  a  number  of  others,  which  resulted  in  an  extensive 
absentee  o\mership  of  land  in  large  tracts,  more  than  half  of  the 
land  in  England  now  being  owned  by  fewer  than  three  thousand 
persons.  The  land  also  came  to  have  a  value  for  its  sporting 
and  its  social  and  political  advantages,  so  greatly  in  excess  of  its 


of  Acts,  the  most  important  of  which  are  the  Act  of  1892,  55  and  56 
Victoria,  Ch.  31,  and  the  Act  of  1907,  7  Edward  7,  Ch.  54.  The  Act  of  1892, 
except  so  far  as  it  relates  to  Scotland,  and  the  Act  of  1907  were  repealed 
by  the  Act  of  1908. 

•Fay,  C.  R.,  Small  Holdings  and  Agricultural  Cooperation  in  England, 
in  Quarterly  Journal  of  Economics,  24:   501,    (May  1910). 

'"Levy,  Hermann,  Large  and  Small  Holdings,  1911,  p.  146,  translated 
by  Ruth  Kenyon  from  a  German  edition  wliich  was  pul)lished  under  the 
title  Entcstchung  und  Ruckgang  des  landwirtschaftlichc7i  Grosbctriebs  in 
England,  "with  considerable  additions  by  the  author".  This  book  treats 
in  a  splendid  way  the  relation  of  the  size  of  farms  to  advantageous  agri- 
cultural production  and  the  historical  and  practical  aspects  of  the  legisla- 
tion In  England  designed  to  bring  about  small  holdings. 

"  See  Appendix   III,  a. 
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value  for  agricultural  uses  as  practically  to  deprive  the  oper- 
ating farmer  of  any  chance  to  obtain  a  holding  which  would  af- 
ford him  a  profitable  occupation.^^  Large  tracts  of  land  thus 
became  luxuries  in  the  hands  of  the  well-to-do  rather  than  a 
means  of  obtaining  a  livelihood  in  the  hands  of  industrious  oc- 
cupants. A  diminishing  agricultural  population  and  an  increas- 
ing dependence  upon  foreign  countries  for  its  food  supply  have 
led  the  English  government  to  modify  the  rights  of  private 
property  in  land  so  as  to  readjust  the  size  of  the  holding  to  the 
needs  of  agricultural  production."  "In  contradistinction  to 
fche  plans  of  communistic  land  reformers,"  however,  says  Mr. 
Levy,^*  ' '  this  law  refuses  to  limit  in  general  the  rights  of  prop- 
erty in  land;  it  will  only  limit  them  just  at  the  point  where 
they  oppose  a  development  which  is  desirable  from  the  purely 
economic  point  of  view."^^ 

Thus  we  see  a  distinct  tendency,  sometimes  to  create  in  fact 
a  joint  double  ownership,  but  most  frequently  perhaps  only  to 
modify  the  rights  of  property  in  land  so  that  individual  owner- 
ship, rather  than  standing  in  the  way  of  economic  progress,  will 
actually  promote  it.  ■, 

Professor  Edward  P.  Cheyney,  of  the  University  of  Pennsyl- 
vania, in  commenting  upon  this  movement  away  from  individ- 
ual ownership,  says  •}^ 

"We  have  apparently   ceased  to  try  to  treat  land  exactly  as  other 


"See  Levy,  op.  cit.  pp.  101-124  and  200-213;  an  excellent  account  of  the 
development  of  large  estates  in  England  is  presented  by  Marriott,  J.  A.  R., 
In  his  article.  The  Concentration  of  Estates  and  the  "Decay  of  the  Teo- 
manry"  in  Fortnightly  Review,  N.  S.  Vol.  94,  pp.  1112-1128,  1913  ;  see  also 
Taylor,  H.  C,  The  Decline  of  Landowning  Farmers  in  Engla'tid,  Bulletin 
of  the  University  of  Wisconsin,  Vol.  1,   No.   1,  1904. 

'^  There  is  a  considerable  body  of  literature  vsrhich  sets  forth  the  efforts 
of  the  English  people  to  solve  their  land  problem  as  it  has  arisen  since 
1880.  The  following  references,  in  addition  to  those  already  cited,  are 
well  worthy  of  consideration  :  Marriott,  J.  A.  R.,  Evolution  of  the  English 
Land  System,  in  Fortnightly  Review,  N.  S.  Vol.  94,  pp.  460-475,  708-722, 
and  1112-1128,  and  N.  S.  Vol.  95,  pp.  539-553;  Lincolnshire,  Rival  Land 
Policies,  in  Nineteenth  Century,  71:  1134-1146;  Parker,  Sir  Gilbert,  A  Word 
for  Small  Ownership  in  reply  to  Lord  Lincolnshire,  in  Nineteenth  Century, 
72:  421-431;  Jameson,  T.,  Hope  of  Small  Ownership  Under  a  New  System, 
in  Nineteenth  Century,  73:  156-176;  Alden,  Percy,  Democratic  England, 
pp.  238-263  ;  and  Parker,  Sir  Gilbert,   The  Land,  the  People,  and  the  State. 

"Levy,  op.  cit.  p.  145. 

"*  See  Appendix  III,  b. 

1"  Cheyney,  op.  cit.  p.  323. 
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forms  of  property.  Recognizing  its  intrinsic  peculiarities,  society  is 
struggling  with  the  problems  involved  in  its  more  just  and  at  the  same 
time  equally  productive  distribution  and  use  .  .  .  The  movement 
away  from  Individualism  in  land  owning  must  be  considered  as  a  gen- 
eral one,  not  confined  to  any  particular  country.  It  is  part  of  the 
great  social  movement  of  our  time,  turning  away  from  the  mere  free- 
dom of  the  individual  and  seeking  for  a  reorganization  of  the  com- 
munity, disavowing  the  rule  of  selfishness  however  'enlightened',  and 
Insisting  on  some  degree  of  associative  action,  control  and  enjoyment." 

The  Land  System  of  The  United  States 

The  genesis  of  the  land  system  of  the  United  States  has  been 
traced  back  to  the  Roman  Empire."  It  is  said  that  the  germ  of 
modern  public  land  laws  is  to  be  found  in  the  famous  Lieinian 
laws  of  the  Roman  Republic.  Many  of  the  principles  that  char- 
acterize modern  land  legislation  have  been  drawn  from  this 
source.  First  of  all — the  right  of  absolute  property  was  a  Ro- 
man idea  and  always  foreign  to  Greece.  The  public  domain 
(ager  public W'i)had  to  be  defined;  and  when  it  was  found  that 
encroachments  had  been  made,  the  land  had  to  be  surrendered  to 
the  state.  Likc\vise,  personal  estates  had  to  be  of  lawful  size, 
and  peaceful  occupation  was  guaranteed  by  the  state  against 
third  parties.  Citizenship  was  an  essential  qualification  for  the 
enjoyment  of  privileges  in  the  public  lands,  but  every  citizen 
was  given  the  right  to  occui)y  public  land  in  conformity  to  law. 
Manifestations  and  modifications  of  all  these  principles  are  to 
be  found  in  the  public  land  laws  of  the  federal  government. 
Even  the  public  regulation  of  the  size  of  landed  estates  is  also 
exemplified  in  the  settlement  laws  of  the  United  States. 

More  exactly  the  land  system  of  the  United  States  may  be 
said  to  have  its  beginning  in  the  land  cessions  which  were 
made  by  the  seven  claimant  states  to  the  national  government 
soon  after  the  clo.se  of  the  Revolutionary  War  for  it  was  in 
this  way  that  the  public  domain  of  the  United  States  came  into 
existence.^^  During  the  colonial  period  of  American  develop- 
ment the  title  to  all  the  lands  claimed  bv  discovery  and  occu- 


"Sato.    Khasuko,    nistori/    of    the    Lund    Question    in    the    United    States, 
John.s  Hopkins  University  Studies.   4:    2G3-4.'?9. 

"Treat,  Payson  J.,  The  National  Land  f^ystcm,  m.',-mo,  pp.  1-14. 
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pation  was  vested  in  the  Crown  of  England  and  the  king  was  as 
absolutely  sovereign  of  these  territories  as  of  his  ancestral  de- 
mesne. He  disposed  of  the  lands  freely,  however,  and  conveyed 
to  his  grantees  such  powers  as  seemed  to  him  good.^^  In  accord- 
ance with  the  proprietary  grants  and  charter  privileges  which 
the  king  conferred  upon  the  colonies  and  colonists  private  titles 
to  land  in  the  thirteen  original  states  emanated  either  directly 
or  indirectly  from  the  Crown  of  England  or  from  the  subse- 
quent colonial  and  state  governments^"  and  the  property  rights 
which  are  involved  in  them  are  now  held  subject  to  the  juris- 
diction of  the  states  in  which  the  land  is  situated.  In  the  transi- 
tion from  colonial  to  state  government  the  English  common  law 
was  made  the  rule  of  decision  for  all  questions  that  were  not  pro- 
vided for  in  the  statules.^^  The  common  law  as  modified  by  the 
interpretation  of  American  courts  now  obtains  in  all  the  states 
that  have  since  been  organized  on  the  public  domain  of  the 
United  States  except  in  Louisiana  where  the  French  Civil  Code 
still  prevails.  To  this  limited  extent  it  may  perhaps  be  safe  to 
say  that  the  land  system  of  the  United  States  has  been  and  still 
is  being  influenced  by  the  laws  and  customs  of  the  English  peo- 
ple. 


"  Palgrave,  Dictionary  of  Political  Economy,  2:   556. 

*»Palgrave's  Dictionary  of  Political  Economy,  Vol.  2,  p.  559,  gives  the 
following  brief  summary  of  the  Colonial  land  system :  "Thus,  it  will  be 
seen  that  while  in  Virginia  the  soil  was  divided  into  large  plantations 
varying  from  200  to  20,000  acres  in  size,  in  New  England  It  was  divided 
into  petty  holdings  as  small  as  one  acre  or  even  half  an  acre  in  size.  In 
Virginia  a  quit-rent  was  demanded ;  in  New  England  the  land  was  held 
in  full  ownership,  limited  only  by  certain  liabilities  to  forfeiture  in  case 
of  alienation  or  removal.  As  the  Colonies  became  better  established  and 
the  economic  condition  changed,  all  these  restrictions  on  full  ownership 
were  removed.  This  had  been  done  in  New  England  by  the  middle  of  the 
eighteenth  century,  while  in  other  colonies  all  proprietary  rights,  manorial 
obligations,  quit-rents,  forms  of  primogeniture,  entail  and  intestacy  escheat, 
were  abolished  in  1776.  The  form  of  freehold  tenure  thus  defined  by  the 
different  state  laws  and  constitutions  for  the  settled  and  cultivated  lands, 
was  extended  by  the  Ordinance  of  1787  to  the  unoccupied  lands  of  the 
nation.  These  lands  by  the  Peace  of  Paris  in  1783,  had  ceased  to  be  Crown 
lands,  and,  after  the  state  cessions  of  1785  to  1790,  had  been  taken  in 
trust  by  the  government  of  the  United  States  for  the  benefit  of  the  whole 
people". 

For  a  brief  but  good  account  of  the  colonial  land  system,  see  also  Treat, 
op.  cit.  pp.  23-26;  Bogart's  Economic  History  of  the  United  States  (1913), 
pp.  23-26  and  48-50,  may  also  be  consulted  profitably. 

*' Hirschl,  Samuel  D.,  Business  Law,  1915,  p.  iii. 
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In  the  manner  specified  on  a  preceding  page  the  federal  gov- 
ernment acquired  a  property  right  to  more  than  two  million 
square  miles  of  land  outside  of  the  thirteen  original  states  and 
of  the  states  of  Kentucky--  and  Texas.  Practically  all  of  this 
land  that  is  desirable  for  purposes  of  economic  development 
has  since  been  alienated  and  is  now  in  the  possession  of  individ- 
ual private  holders.  Titles  for  most  of  tliis  vast  domain  passed 
directly  from  the  federal  government  to  the  individual  owners. 
The  only  exceptions  to  this  rule  were  in  the  cases  of  grants  com- 
prising about  125,000,000  acres  that  w^ere  donated  to  railway 
and  other  internal  improvement  companies  and  of  cessions  that 
were  made  to  states  for  tlie  purpose  of  encouraging  the  develop- 
ment of  certain  industrial  and  educational  institutions  within 
their  borders.  Thus  private  titles  to  land  throughout  all  the 
United  States  except  in  the  particular  states  mentioned  above 
have  emanated  either  directly  or  indirectly  from  the  federal 
government. 

A  unique  feature  of  the  land  system  of  the  United  States  is  the 
fact  that  as  soon  as  land  has  been  patented  by  the  federal  gov- 
ernment to  the  individual  it  becomes  private  real  property  and 
as  such  it  is  subject  to  local  rather  than  national  regulation ;  i.  e., 
state  rather  than  federal  regulation.  All  the  property  rights  in- 
cident to  a  title  to  land,  such  as  the  right  to  hold  and  enjoy,  to 
transfer  by  sale  or  bequest,  or  to  dispose  of  in  any  manner  which 
best  suits  the  owner,  are  held  subject  to  the  protection  and  con- 
trol of  the  state  governments.  These  property  rights  are  also 
held  subject  to  the  limitations  which  a  state  may  impose  upon 
property,  especially  those  available  to  a  state  through  the  ex- 
ercise of  its  rights  of  eminent  domain,  taxation  and  police  power. 
In  commenting  upon  this  point  Professor  Goodnow  says  that  in 
spite  of  certain  equity  cases  to  the  contrary,-^  "it  cannot  be  de- 
nied that  the  law  of  real  property  is  probably  more  thoroughly 
a  matter  of  local  concern  than  almost  any  other  branch  of  the 
law ;  and  it  may  be  assumed  that  it  will  be  with  the  greatest  hesi- 
tation that  the  Supreme  Court  will  ever  recognize  a  power  in 


"In  reality  neither  Kentucky  nor  Tennessee  was  ever  Included  in  the 
land  Hystem  of  the  United  States.  For  a  good  account  of  tlie  situation 
in  these  states  see  Treat,  op.  cit.  pp.  8,  105-6  and  316-355. 

**  Goodnow,  Frank  J.,  Social  Reform  and  the  Conatitution,  1010    p.  195. 
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Congress,  should  Congress  ever  desire  to  exercise  it,  to  regulate 
the  law  of  real  property."  This  is  a  fact  of  utmost  importance 
in  so  far  as  it  has  a  bearing  on  the  framing  of  measures  intended 
to  bring  about  social  and  economic  reform,  such  especially  as 
relate  to  irrigation  service,  power  rights  on  streams,  reforesta- 
tion, control  and  use  of  mineral  lands,  and  the  preservation  of 
the  soil  and  the  alienation  of  farm  lands. 

The  general  policy  of  the  United  States  has  been  to  dispose  of 
its  land  in  small  quantities  and  practically  without  cost  to  actual 
settlers.  Throughout  the  nineteenth  century  land  was  abundant 
and  free  for  the  pioneer  farmer.-*  Thus  the  United  States  en- 
deavored to  distribute  its  public  lands  equitably  among  its  citi- 
zens ;  to  encourage  individual  private  ownership  of  landed  prop- 
erty, and  thereby  hasten  the  occupation  and  development  of  its 
extended  and  varied  domain. 

"In  doing  all  this  with  so  lavish  a  hand  the  government  has  been 
expressing  the  generous  Instincts  of  the  government  and  their  absorbing 
determination  to  go  forth  and  find.  For  a  hundred  years  and  a  little 
more  this  quest  has  been  the  drama  of  our  life.  It  has  given  color  to 
our  civilization  and  buoyancy  to  the  hearts  of  the  people."^ 

In  the  early  history  of  the  nation  the  public  lands  were  looked 
upon  as  a  source  of  income  to  the  national  treasury  and  efforts 
were  made  to  derive  a  revenue  from  them.  During  this  time  the 
squatter,  with  his  venturesome  spirit  and  his  disregard  for  law, 
was  a  trespasser  whose  activities  were  to  be  suppressed,  if  need 
be,  by  the  military  arm  of  the  government.  The  revenue  policy 
v/as  a  failure,  however,  and  gradually  the  early  settler  emerged 
from  his  status  of  trespasser  and  violater  of  the  laws  of  the 
Union,  became,  first,  a  sort  of  ''estimable  criminal,"  then  an 
ordinary  adventurer  whose  activities  were  regarded  with  in- 
difference, and  finally  a  public  benefactor  whose  fearlessness  and 
hardihood  were  looked  upon  as  indispensable  qualities  in  the 
great  struggle  for  the  conquest  of  a  continent.     Then 

"It  was  realized  by  degrees  that  the  public  domain  would  have  to  be 
regarded  as  virtually  free  to  those  who  were  willing  to  go  and  live 


"  See  Appendix  III,  c. 

"'Lane,  Franklin  K.,  Secretary  of  the  Interior,  Annual  Report,  1915,  p.  8. 
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upon  it  and  bear  their  share  in  overcoming  the  difficulties  of  frontier 
life.  The  land  laws  came  to  be  looked  upon  as  providing  a  method  for 
regularizing  the  occupation  of  the  land  and  for  settling  conflicts  be- 
tween rival  claimants,  rather  than  as  a  means  for  putting  money  into 
the  national  exchequer.''^" 

The  marvelous  economic  and  social  development  that  has 
taken  place  under  this  liberal  land  policy  has  served,  however, 
to  show  its  fallacies  and  indicate  its  weaknesses  as  well  as  to 
magnify  its  advantages.  Laws  that  were  designed  for  the  oc- 
cupation of  agricultural  prairie  lands  have  been  found  to  be  ill- 
suited  to  the  best  use  of  the  timber  lands,  and  not  at  all  adapted 
to  suitable  acquisitions  of  private  property  in  land  along  water 
courses.  In  fact  the  very  laws  that  were  intended  to  provide 
land  and  a  profitable  occupation  for  the  landless  and  the  home- 
less are  said  to  "have  bred  an  immense  amount  of  corruption, 
fostered  speculation,  endowed  private  monopoly  with  public 
wealth  and  pauperized  whole  communities.  "^^  The  Public  Land 
Commission,  appointed  by  President  Koosevelt,  reported  in  1905 
that  the  federal  land  laws  were  so  unsuited  to  their  purpose  that 
instead  of  promoting  settlement  they  frequently  prevented  or 
retarded  it."^  But  even  in  spite  of  all  this  if  we  feel  that  these 
laws  have  obtained  as  favorable  results  as  might  have  been  de- 
sired in  encouraging  economic  activity  and  promoting  settle- 
ment, still  it  must  be  conceded  that  they  do  not  seem  to  have 
been  well  adapted  to  the  problem  of  retaining  the  ownership  of 
the  land  in  the  hands  of  the  operating  farmer.  Scarcely  has  the 
alienation  of  public  domain  to  "actual  occupants  of  the  soil" 
been  completed,  when  the  question  of  landlordism  and  tenancy 


"Shaw,  Dr.  Albert,  Political  Problems  of  American  Development,  1907, 
p.   87. 

"Ely,  Dr.  Richard  T.,  Outlines  of  Economics  (1908),  p.  593;  for  Dr.  El.v's 
comment  regarding  the  Influence  of  the  American  and  Canadian  home- 
stead laws  upon  economic  activity  and  the  acquisition  of  property  by  large 
number.^,  see  his  Property  and  Contract  in  Their  Relation  to  the  Distribu- 
tion of  Wealth  (1014>,  1:  323,  particularly  where  he  says:  "The  land  has 
been  practically  given  away,  or  given  in  return,  for  service  In  Its  develop- 
ment, and  In  comparatively  small  tracts ;  this  has  afforded  chances  to 
many  and  not  allowed  anyone  to  monopolize  the  land".  The  writer  does  not 
regard  thi.s  statement  as  a  contradiction  to  that  quoted  in  the  text  above,  but 
as  a  comment  on  a  particular  part  of  the  land  system  of  the  United  States 
whereas  the  one  quoted   in  the  text  relates  to  the  whole  system. 

"IT.   K.   Public  Lands  Commission,  Report,  1905,  p.   xlv. 
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looms  up  as  one  of  the  most  portentous  factors  in  all  the  great 
problem  of  rural  betterment. 

Uncontrolled  acquisition  and  use  of  mineral  lands  have  also 
been  attended  with  serious  evils.  Arid  districts  of  the  West, 
suitable  only  for  grazing  purposes,  present  a  problem  in  land- 
o'v\Tiership  in  itself  as  distinct  and  as  vital  as  the  acquisition  of 
a  homestead  if  large  landed  estates  and  their  accompanying 
system  of  landlordism  and  tenancy  are  not  to  be  encouraged  in 
America.  The  reclamation  service  is  daily  becoming  a  feature  of 
increasing  importance,  and  the  necessity  of  public  control  of 
water  courses  is  demanding  constantly  increased  activity  on  the 
part  of  the  government  in  order  to  keep  them  from  being  mo- 
nopolized by  private  corporations  and  syndicates.  All  these 
problems  have  called  for  a  revision  of  the  public  land  system,  and 
the  pursuance  of  a  broad  policy  of  public  use  of  the  great  na- 
tional domain  has  started  a  movement  toward  a  reversal  of  the 
old  time  land  policy.  Already  more  than  127,000,000  acres  of 
timber  land,  an  area  equal  to  the  whole  of  France,  have  been 
reserved  from  private  acquisition.  Likewise  millions  of  acres 
of  mineral  lands  and  sources  of  water  power  have  been  similarly 
reserved. 

This  reversal  of  policy  is  but  a  part  of  the  great  movement 
away  from  individualism  that  was  noted  in  a  preceding  section 
and  toward  a  more  careful  use  of  the  land  as  a  productive  factor 
for  the  benefit  of  the  community  at  large.  In  commenting  on 
this  situation  in  the  United  States  Dr.  Albert  Shaw  says  :^^ 

"All  this  change  from  the  policy  of  private  ownership  to  the  policy 
of  landlordism  and  collectivism  on  a  great  scale,  in  the  management 
of  the  public  domain,  signifies  no  change  whatever  in  the  spirit  or 
purpose  of  our  American  democracy.  Our  principle  from  the  beginning 
has  been  a  constructive  one.  Our  government  has  already  definitely 
occupied  itself  with  the  task  of  creating  a  great  nationality.  In  the 
diversity  of  physical  and  climatic  conditions,  we  have  had  to  change 
our  laws  and  administrative  methods  in  order  to  achieve  the  building 
up  of  true  American  communities  in  the  vast  regions  of  mountain  and 
plain  and  iinequal  rainfall  extending  from  western  Nebraska  to  the 
Sierras.  The  principles  of  democratic  equality  and  personal  initiative 
will  not  be  destroyed  by  this  new  policy,  but  on  the  contrary,  will  be 
promoted  and  kept  alive." 

^Op.  cit.  p.  114. 
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The  Spanish  Land  System 

The  history  of  Spanish  law  begins  with  the  conquest  and 
civilization  of  the  Iberian  peninsula  by  the  Komans.^"  It  is  said 
that  until  the  fifth  century  of  the  Christian  era  the  rule  of  the 
Roman  law  in  Spain  was  as  complete  as  in  any  Roman  province. 
During  the  time  of  the  Visogothic  conquest  the  conquerors  lived 
by  their  customs  and  laws;  and  in  the  case  of  conflict,  the  Ro- 
man law  gave  way,  but  the  Moorish  conquest  (711-1492)  left  few 
traces  on  Spanish  laAv. 

The  civil  law  of  Spain  is  not  found  in  the  decisions  of  thQ 
courts  but  in  various  compilations  made  by  royal  authority  and 
in  the  commentaries  of  jurists.  The  work  of  compiling  this  great 
body  of  legal  principles  was  begun  in  1255,  but  it  was  not  pro- 
mulgated until  1348  and  did  not  go  into  full  operation  until 
1505  when  it  received  the  royal  sanction  at  the  Cortes  in  the  city 
of  Toro.  The  name  Be  Partidas  was  applied  to  it  because  of  its 
division  into  seven  parts.  It  contained  all  of  the  fundamental 
principles  of  the  laws  of  Spain.  A  learned  writer  speaking  of 
the  Partidas  says  :^^ 

"We  find  in  every  page  of  that  work  the  highest  wisdom  and  the  most 
stern  justice.  It  gave  to  the  monarch,  under  whose  auspices  it  was  ex- 
ecuted, titles  more  just  to  the  epithet  of  wise,  bestowed  upon  him  by 
his  contemporaries,  than  his  astronomical  researches,  however  surpris- 
ing the  one  may  have  been  considered  in  an  age  when  most  studies 
were  so  much  disregarded." 

The  system  of  Spanish  legislation  was  completed  in  1567  when 
the  Recopihcio7i  of  Castille  was  published  by  the  authority  of 
Philip  II.  The  government  of  Spanish  dominions  in  North  and 
South  America  has  been  conducted  according  to  the  provisions 
of  the  Fecopilacion  of  flip  Indian,  published  in  1661  under  the 
authority  of  Philip  IV.     Thus  the  Spanish  law  is  a  direct  out- 


""The  .statements  of  fact  relative  to  the  history  of  Spanish  law  that  are 
made  in  this  section  are  taken  from  The  Nero  International  Encyclopaedia, 
first  edition,  16:  42,  and  from  Sayles,  Early  Enws  of  Texas,  1:  151  ct  seq.; 
Bee  also  Wooton,  op.  cit.  1:  84  5,  for  a  very  brief  description  of  the  Spanish 
Civil  Law  nnd  a  statement  as  to  the  extent  of  Its  application  In  Texas. 
There  are  no  works  of  value  In  English  relating  to  this  subject  except 
translations  from  haa  aiete  partidas. 

"  Quoted  In  Sayles.  Early  Laws  of  Texas.  1 :  153. 
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growth  of  old  Roman  institutions.  It  is  the  most  widely  ex- 
tended branch  of  civil  law  and  prevails  in  a  wider  area  and  af- 
fects a  larger  population  than  any  other  system  except  the 
English. 

Laws  regulating  certain  contracts  and  wills  were  promulgated 
in  Spain  as  early  as  1348,  but  the  Partidas  fixed  the  rules  for 
making  wills  and  established  the  measures  relating  to  inheri- 
tance. Many  of  the  provisions  of  the  Partidas  have  been  abro- 
gated or  amended,  but  the  great  principles  of  natural  law  con- 
tained in  it  have  not  been  changed.  Feudal  tenures  and  entails, 
however,  were  abolished  at  the  beginning  of  the  last  century  and 
an  important  law  requiring  the  registration  of  conveyances  and 
mortgages  was  passed  in  1861.  Civil  marriage  was  introduced 
in  1870.  To  this  extent  Spain  has  had  a  part  in  and  reflected 
the  world-wide  movement  toward  individual  ownership  of  landed 
property. 

The  Texas  Land  System 

The  land  system  of  Texas  had  its  origin  in  the  Spanish  Civil 
Law  which  was  the  rule  of  decision  in  Texas  prior  to  the  at- 
tainment of  independence  from  Mexico  and  throughout  the  four 
succeeding  years.  In  general  the  Common  Law  of  England  was 
substituted  for  the  Spanish  law  in  1840  but  certain  peculiar  fea- 
tures of  the  Civil  Law,  especially  some  relating  to  land,  were 
still  retained.^^     Thus  the  land  system  of  Texas  has  been  devel- 


^2  By  the  Act  of  the  Congress  of  the  Republic  of  Texas  on  January  20, 
1840,  the  Spanish  Civil  Law  was  repealed  and  the  English  Common  Law 
was  made  the  rule  of  decision  with  certain  specific  exceptions.  The  title 
and  first  two  sections  of  that  Act  are  as  follows : 

"An  Act  to  adopt  the  common  law  of  England,  to  repeal  certain  Mexican 
laws,  and  to  regulate  the  marital  rights  of  parties. 

"Section  1.  Be  it  enacted,  etc.,  That  the  common  law  of  England  (so 
far  as  it  is  not  inconsistent  with  the  constitution  or  the  acts  of  Congress 
now  in  force),  shall,  together  with  such  acts,  be  the  rule  of  decision  In 
this  Republic,  and  shall  continue  in  full  force  until  altered  or  repealed  by 
Congress. 

"Section  2.  That  all  laws  in  force  in  this  Republic  prior  to  the  first  of 
September,  1836  (except  the  laws  of  the  consulation  and  provisional  gov- 
ernment, now  in  force,  and  except  such  laws  as  relate  exclusively  to  grants 
and  the  colonization  of  lands  in  the  state  of  Coahuila  and  Texas,  and  also 
such  laws  as  relate  to  the  reservation  of  islands  and  lands,  and  also  of  the 
salt  lakes,  licks  and  salt  springs,  mines  and  minerals  of  every  description, 
made  by  general  and  state  government)  be,  and  the  same  are  hereby,  re- 
pealed".    Sayles,  Early  Laws  of  Texas,  1 :  334. 
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oped  under  two  different  bodies  of  legal  rules  and  is  exception- 
ally complex  because  of  this  fact.  The  special  difficulties  in  the 
Texas  system  arising  from  this  situation  are  set  forth  by  Mr. 
Wooten  in  the  following  terms  :^^ 

"In  those  slates  of  the  American  Union  whose  system  of  landed  es- 
tates is  derived  from  the  feudal  tenures  and  rules  of  real  property  of 
English  common  law  comparative  simplicity  and  similarity  character- 
ize the  subject.  But  in  Texas  and  those  sections  of  the  United  States 
formerly  belonging  to  the  Latin  races,  and  ruled  by  Roman  law  and 
its  modified  application  to  Spanish  and  French  colonies  in  America, 
the  study  of  the  laws  of  real  estate  is  unique  and  somewhat  compli- 
cated. The  difficulty  is  often  enhanced,  as  is  the  case  in  Texas,  by  an 
anomalous  blending  of  the  two  systems  of  jurisprudence  consequent 
upon  Anglo-American  conquest,  and  also  by  a  peculiar  and  independ- 
ent system  of  land  titles  derived  through  special  legislation  in  dis- 
posing of  a  vast  extent  of  public  domain  which  was  reserved  to  the 
state  upon  its  annexation  to  the  United   States." 

In  the  account  of  the  development  of  the  Texas  land  system 
that  is  to  follow  and  of  the  methods  that  have  been  adopted  by 
the  state  in  transferring  its  public  lands  to  private  o-wners,  it 
will  be  seen  that  the  same  efforts  to  encourage  free  and  uncon- 
trolled ownership  of  private  property  in  land  have  been  made 
in  Texas  that  have  been  manifested  in  all  other  civilized  nations 
of  the  world.  Land  has  been  free  to  all  those  who  would  settle 
upon  and  occupy  it  in  good  faith.  It  has  been  granted  and 
patented  to  the  original  claimants  on  terms  that  have  made  its 
alienation  respond  to  the  force  of  the  economic  principle  of  sup- 
ply and  demand,  and  its  conversance,  either  by  sale,  lease  or 
bequest,  has  been  unhampered  by  governmental  regulation,  ex- 
cept .sucli  simple  requirements  of  acknowledgment  and  registra- 
tion as  are  necessary  to  establish  the  validity  of  contracts.  The 
restrictions  to  freedom  of  disposal  that  are  imposed  by  feudal 
tenures,  primogeniture  and  entail  have  never  seriously  affected 
land  owners  in  Texas.  Moreover,  the  nearest  approach  to  the 
(xcrman  system  of  long  time  loans  on  farm  mortgage  security, 
that  could  until  recently  be  found  in  this  country,  is  exempli- 
fied in  the  sale  of  Texas  school  lands  on  a  credit  of  forty  years 
at  a  low  rate  of  interest.     In  1910  approximately  $48,000,000  of 

"Op.  cit.  1:  785. 
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the  permanent  school  fund,  covering  about  30,000,000  acres  of 
land,  was  invested  in  land  notes  of  this  character  with  interest 
rates  varying  from  3  to  8  per  cent.^*  The  tendency  toward  re- 
strictive legislation,  however,  may  also  be  clearly  seen  in  the 
recent  efforts  of  the  state  to  secure  better  returns  from  such 
small  quantities  of  land  and  minerals  as  it  still  possesses.  Thus, 
even  though  many  defects  and  shortcomings  in  its  land  legisla- 
tion may  be  and  will  be  pointed  out  in  succeeding  pages,  Texas 
has  kept  pace  with  the  progress  of  the  times  in  providing  for 
the  social  well-being  of  its  citizens. 

Importance  of  the  Land  Question  in  Texas 

Nearly  every  method  or  device  for  disposing  of  public  land 
known  to  law,  except  the  Georgia  lottery  system,  has  been  tried 
111  Texas.  Land  has  been  freely  given  to  settlers ;  it  has  been  ex- 
changed directly  for  the  services  of  soldiers  and  of  a  construction 
company  formed  to  furnish  the  material  and  labor  and  erect  a 
capitol  building;  it  has  been  the  basis  of  government  credit  in 
the  issues  of  land  scrip  ;  it  has  been  donated  in  large  quantities  to 
aid  internal  improvements ;  it  has  been  sold  outright  as  a  direct 
source  of  revenue ;  and  it  has  been  set  aside  as  an  endowment  for 
public  education  in  order  to  obviate  future  necessities  of  taxa- 
tion. Inasmuch  as  Texas  is  the  only  state  in  the  Union,  the 
source  of  whose  private  land  titles  is  in  the  state  rather  than  the 
national  government,  a  study  of  its  public  land  legislation  is  es- 
pecially important  because  it  shows  the  effect  of  local  as  com- 
pared with  national  government  ownership  and  control  of  one  of 
the  three  great  agents  of  production.  The  significance  of  the  ex- 
perience of  Texas  is  greatly  enhanced  by  the  fact  that  no  other 
state  has  had  an  opportunity  to  deal  with  this  question  on  such 
an  extensive  scale  and  that  neither  Texas  itself  nor  any  other 
state  in  the  federal  union  will  have  a  chance  to  do  so  again. 
With  the  exception  of  less  than  2,000,000  acres  of  unsold  school 
land  which  is  mostly  of  inferior  quality  and  which  is  being  sold 
as  rapidly  as  possible,  Texas  has  no  more  public  land  to  dispose 


^  Commissioner  of  the  General  Land   Office,  Biennial  Report,  1910,  p.  31 ; 
see  also  .State  Treasurer,  Annual  Report,  1908,  p.   31. 
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of.^^  Public  land  legislation  in  Texas  is,  therefore,  now  prac- 
tically at  an  end,  but  doubtless  no  field  can  elsewhere  be  found 
for  years  to  come  that  will  be  so  rich  in  material  for  economic 
and  social  investigation  of  the  results  that  have  attended  govern- 
mental ownership  and  control  of  public  lands. 

The  land  question  in  Texas  is  also  especially  important  be- 
cause the  local  control  and  administration  of  the  public  lands 
within  its  borders  has  not  resulted  in  larger  industrial  oppor- 
tunities or  better  economic  and  social  conditions  among  the  work- 
ing population  of  the  state  than  prevail  in  other  states  where  the 
control  of  the  public  land  was  national  instead  of  local ;  in  some 
respects,  particularly  among  the  tenant  farmers,  working  con- 
ditions seem  to  be  worse  than  they  are  elsewhere.  In  a  recent 
state  election  one  candidate  for  the  nomination  for  governor  is 
reported  as  saying  that:  ''This  (the  land  problem)  is  the  biggest 
question  in  Texas, ' '  and  another  says :  ' '  Texas  should  enter  upon 
a  fixed  and  definite  land  policy  which  will  discourage  monopoly, 
encourage  the  breaking  up  of  large  holdings,  and  the  acquisition 
by  our  good  people  of  homes  and  small  farms.^^ 

Limitations  of  Treatment 

The  title  of  this  monograph  limits  the  study  of  the  land  laws 
of  Texas  to  those  which  were  enacted  for  the  purpose  of  trans- 
ferring public  land  to  private  owners.  It,  therefore,  excludes 
from  the  discussion  all  questions  of  private  land  transfer,  leases, 
mortgages  and  inheritance  because  these  problems  belong  more 
to  the  domain  of  private  than  of  public  law.  They  are  factors 
of  great  importance,  however,  in  a  treatment  of  the  general  laud 
system  of  a  state  or  nation.  Consequently,  an  effort  will  be  made 
in  the  succeeding  pages  to  describe  only  those  methods  which 
have  been  used  by  the  state  of  Texas  in  the  disposition  of  its 
public  lands  and  to  note  some  of  the  results  that  have  attended 
this  legislation. 

The  year  1823  is  chosen  as  the  opening  date  because  it  was 


"Commissioner  of  the  (Jcneral  Land  OfTlce,  Annual  Report,  1914,  p.  11. 
"•Quoted  by  Oranliury,  J.  C,   The  Land  Problem  in  Texas  and  the  Reme- 
dUs  I'roposfd,  In   The  Survey,  32:   391.   1914. 
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the  date  of  Austin's  contract  which  marks  the  beginning  of  a 
real  effort  at  colonization  in  Texas.  The  year  1910  is  chosen  for 
the  closing  date  because  it  corresponds  to  the  time  when  public 
land  in  Texas  had  practically  all  been  disposed  of. 
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PART  I— FORMATION  OF  THE-  PUBLIC  DOMAIN  OF 

TEXAS 


CHAPTER  I 


HISTORY  OF  THE  CHANGES  IN  GOVERNMENTAL 

AUTHORITY  AND  OF  COLONIZATION  PRIOR 

TO  1836 

Spanish  Colonization 

Soon  after  the  discovery  of  America  the  land  which  now  com- 
prises the  state  of  Texas  was  claimed  for  the  King  of  Spain  by 
right  of  conquest  and  of  occupation.^  But  this  claim  did  not 
fully  establish  the  authority  of  the  king,  for  until  nearly  the 
close  of  the  nineteenth  century  all  newly  discovered  territory 
seems  to  have  been  regarded,  in  most  Catholic  countries,  as  the 
property  of  the  church.  The  pope,  as  head  of  the  church, 
claimed  the  right  of  property  in  himself  to  all  lands,  buildings 
and  profits  belonging  to  it  and  administered  this  property  as 
though  it  were  his  own  estate.  His  authority  in  newly  discov- 
ered countries  was  so  universally  acquiesced  in  that  the  proudest 
sovereigns  were  accustomed  to  solicit  from  him  the  right  to  an- 
nex to  their  dominions  countries  which  had  been  discovered  by 
the  enterprise  of  their  own  subjects.  Ferdinand  and  Isabella 
thus  obtained  from  Pope  Alexander  VI  a  grant  to  the  Crown  of 
Spain  of  all  the  tithes  in  the  countries  discovered  by  Columbus 
on  condition  that  provision  should  ])c  made  for  the  religious  in- 
struction of  the  natives.     Soon  after  this  Julius  II  conferred  on 


'  Sayles,  Real  Estate  Laws  of  Texas,  1:   47. 
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Ferdinand  and  his  successors  the  right  of  absolute  disposal  of 
all  ecclesiastical  benefices.  These  grants  practically  made  the 
king  of  Spain  the  head  of  the  Roman  Catholic  Church  in  all 
Spanish  possessions  in  America  and  vested  every  species  of  au- 
thority in  him.  Thereafter  conflicts  between  spiritual  and  tem- 
poral jurisdictions  were  unknown,  and  the  king,  independently 
of  any  foreign  power,  was  looked  upon  as  the  source  of  sov- 
ereignty.^ Thus  by  right  of  conquest  and  occupation  and  by 
virtue  of  its  contractual  relations  with  the  pope  of  the  Roman 
Catholic  Church  the  Spanish  government  acquired  full  possession 
of  its  dominions  in  America  and  all  public  lands  in  Spanish 
provinces  were  considered  the  property  of  the  Crown. 

Liberal  donations  of  land  and  large  outlays  from  the  royal 
treasury^  were  made  by  the  Spanish  government  in  order  to  en- 
courage the  colonization  and  settlement  of  its  American  pos- 
sessions in  Texas.  Elaborate  laws  were  proclaimed  which  pre- 
scribed the  mode  of  government  for  the  new  colonies  and  which 
set  forth  in  minute  detail  the  plans  whereby  meritorious  citi- 
zens were  to  be  given  large  quantities  of  land  and  were  to  be  pro- 
tected in  the  enjoyment  of  their  property  rights.  Thus  in  1523 
an  offer  was  made  to  distribute  houses,  lots  and  lands  to  all 
those  who  would  settle  on  new  land.*  According  to  this  law,  a 
distinction  was  made  between  gentlemen  (escuderos)  and  labor- 
ers (poenes)  or  those  of  inferior  merit,  and  the  size  of  the  grants 
was  graduated  according  to  the  qualifications  and  services  of  the 
grantees.  Settlers  were  required  to  build  on  their  lots,  to  live 
in  their  houses,  to  clear  and  cultivate  the  arable  lands  and  to 
stock  the  parts  designated  as  pasture  lands.  After  these  obli- 
gations had  been  fulfilled  and  the  settlers  had  lived  on  their 
land  four  years,  they  were  authorized  to  dispose  of  their  grants 
freely  as  their  own  property.  Again  in  1776  a  new  decree  was 
issued  by  the  king  according  to  which  he  placed  special  officers 
in  charge  of  these  settlements,  directed  them  to  encourage  the 
settlers  to  sow,  raise  and  prepare  flax  and  hemp,  and  authorized 


'Ibid.,  pp.  79-82. 

"Garrison,  George  P.,   Texas,  pp.   87-88. 

*  Sayles,  Early  Laws  of  Texas,  1 :   17-19. 

[20] 


McKITRICK— THE    PUBLIC    LAND    SYSTEM    OF    TEXAS  27 

them  to  make  a  distribution  of  his  lands,  if  they  should  deem  it 
necessary,  in  order  to  accomplish  this  important  object.^ 

The  Spanish  government  endeavored  to  establish  permanent 
settlements  in  Texas  because  it  sincerely  hoped  to  Christianize 
the  Indians  and  establish  the  Catholic  religion  in  America.  In 
addition  to  this  it  hoped  to  derive  a  revenue  from  the  use  of  its 
public  lands.  These  two  purposes,  religious  and  financial,  were 
the  incentives  for  all  its  colonizing  activity." 

The  most  important  form  of  settlement  was  the  mission  which 
was  composed  principally  of  a  small  group  of  priests  and  a  num- 
ber of  Indians  who  were  gathered  within  its  walls  to  receive  in- 
struction in  the  forms  of  the  Catholic  religion  and  in  agriculture 
and  in  the  commonest  arts  and  industries.  Other  forms  of  set- 
tlement, often  closely  allied  with  the  mission,  were  the  presidio 
or  the  military  post  and  the  puehlo  or  civil  community. 

But  Spanish  efforts  to  build  up  permanent  settlements  in 
Texas  were  a  failure.  In  all,  twenty-five  missions  and  presidios 
were  established;  but  when  the  Anglo-Americans  began  to  go 
there  early  in  the  nineteenth  century,  only  three  remained.^  The 
reason  for  this  failure  is  found  in  the  fact  that  the  efforts  of  the 
government  were  directed  toward  establishing,  supporting  and 
protecting  missions  instead  of  developing  civil  communities 
capable  of  supporting  and  protecting  themselves.  Spain  sent 
missionaries,  explorers,  and  soldiers  to  Texas  but  never  suc- 
ceeded, in  spite  of  the  large  inducements  that  were  offered,  in  en- 
listing the  services  of  the  actual  settler.  The  failure  of  Spanish 
colonization  has  been  explained  in  the  significant  statement  that 
Spain  never  either  took  care  of  the  colonists  or  taught  them  how 
to  take  care  of  themselves.'^ 

The  first  title  to  land  in  Texas  was  issued  in  1731,  and  various 
large  grants  were  made  by  Spanish  kings  from  time  to  time  until 
1819,  Authorities  differ  as  to  the  total  amount  of  land  covered 
by  titles  issued  under  the  laws  of  Spain.  One  writer  states  that 
sucli  titles  include  about  20,000,000  acres,  though  another  writer 


^Ibid.,  pp.   37-Jl. 

".See  Canison,  op.  cit.  pp.  53-66  and  Sayles,  Krirly  Ijaws  of  Texa.i,  1:    30 
and  37-41. 

'  Yoakum,  History  o/  Tcxna,  1  :  53-6  1  ;  Garrison,  op.  cit.  p.  65. 
•  Garrison,  op.  cit.  p.  99. 

I  27  1 


28  BULLETIN    OF    THE    UNIVERSITY    OF    WISCONSIN 

claims  that  10,000,000  acres  is,  strictly  speaking,  all  the  land  in 
Texas  ever  held  under  titles  from  the  Spanish  government.^ 
Since  no  record  of  these  titles  has  ever  been  made  in  the  Texas 
land  office,  there  is  no  way  of  knowing  just  how  many  were  is- 
sued or  how  large  an  amount  of  land  was  actually  granted  by 
Spanish  officers.^" 

Large  grants  of  land  in  Texas  have  been  held  under  the  au- 
thority of  the  Spanish  government  as  "mission  lands,"  but  an 
absolute  title  to  them  never  was  issued.^^  These  lands  are  said 
to  have  been  held  like  those  of  a  college  campus.  They  could 
be  used  and  enjoyed  by  the  inhabitants  of  the  mission  so  long 
as  it  existed,  but  the  lands  did  not  belong  to  them  and  could  not 
be  inherited  by  their  descendants.  If  for  any  reason  the  mission 
should  become  extinct,  the  lands  were  to  revert  to  the  govern- 
ment. By  an  order  of  April  10,  1794,  the  support  of  the  royal 
treasury  was  withdrawn  from  the  missions  and  the  lands  were 
ordered  to  be  delivered  to  the  civil  officers  of  Spain.  The  people 
of  the  missions,  however,  by  the  same  decree  were  given  titles 
to  a  part  of  the  lands  formerly  held  for  ecclesiastical  purposes. 
The  remainder  was  treated  as  a  part  of  the  public  domain  and 
part  of  it  was  alienated  in  conformity  with  the  colonization  law 
of  Coahuila  and  Texas. 

Mexican  Colonization 

Mexico,  as  a  Spanish  province,  was  in  a  state  of  smoldering 
revolution  from  1810  to  1820.  Various  grievances  had  been  as- 
signed as  causes  for  the  uprising,  but  the  most  important  one 
was  a  law  which  gave  native  Spaniards  privileges  in  Mexico  su- 
perior to  those  of  the  people  of  that  country,  even  to  those  of  the 
people  born  of  Spanish  parents.  The  leaders  were  frequently 
killed  or  captured  and  the  revolutionists  driven  into  holes  and 
corners,  but  in  1821  the  movement  was  successful  and  Mexico 
became  an  independent  nation.^- 


» Sayles,  Early  Laws  of  Texas,  1 :  IX ;  Wooten,  Comprehensive  History 
of  Texas,  1 :  792. 

'"  Sayles,  Real  Estate  Laws  of  Texas,  1 :  24. 

^^  Ibid.,  pp.  70-79;  Wooten,  op.  cit.  1:  791;  see  also  McMullen  vs.  Hodge, 
5  Texas  34   (1849)  and  Trevino  vs.  Fernandez,  13  Texas  630. 

'*  Garrison,  op.  cit.,  pp.  95-96. 
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The  Mexican  government  was  not  permanently  organized, 
however,  until  1824.  During  the  interim  public  affairs  were  suc- 
cessively in  charge  first  of  a  junta  and  a  regency,  secondly  of  an 
imperial  government  with  Iturbide  as  emperor,  and  thirdly  of  a 
republic  at  the  head  of  which  a  committee  composed  of  three 
persons  and  styled  the  "Supreme  Executive  Power"  was  placed. 
Finally  in  the  fall  of  1824  as  a  fourth  change,  the  constitution 
of  Mexico  was  adopted,  and  the  government  was  organized  as  a 
federal  republic  with  popular  representation  similar  to  that  of 
the  United  States.  In  fact  the  United  States  constitution  was 
very  largely  used  as  a  model.  The  legislative  power  was  given 
to  a  general  congress  composed  of  two  chambers,  and  judicial 
authority  was  vested  in  a  supreme  court  of  justice  and  in  cir- 
cuit and  district  courts.  It  is  important,  however,  to  notice  that 
the  authority  of  the  eoui-ts  was  limited  solely  to  the  application 
of  the  laws  and  did  not  include  the  poAver  to  interpret  them  or 
suspend  their  execution.  The  power  of  interpreting  the  laws  and 
of  rendering  a  final  decision  as  to  their  application  was  vested 
exclusively  in  the  legislative  branch.^^  This  government  es- 
tablished the  Roman  Catholic  religion  and  prohibited  the  exer- 
cise of  any  other  form  of  worship,  but  it  did  not  concede  the 
right  of  trial  by  jury.'^*  Thus  the  government  of  Mexico  under- 
went four  successive  and  independent  changes  during  the  period 
intervening  between  1821  and  1824. 

The  several  states  in  the  new  republic  had  been  declared  to 
be  free,  sovereign,  and  independent,  as  far  as  the  internal  admin- 
istration was  concerned.  It  is  pointed  out,  also,  very  distinctly 
in  Fish  v.  Chamhcrs'^''  that  the  national  government  of  ]\Iexico 
plainly  and  unequivocally  recognized  the  right  of  the  state  to  the 
vacant  land  within  its  borders,  and  of  its  right  to  dispose  of  it. 
The  state  thus  being  the  owner  of  the  lands  could  sell  or  donate 
the  lands  at  its  discretion.  The  state  of  Coahuila  and  Texas 
was  organized  under  a  provisional  government  as  an  integral 
part  of  the  republic,  and  later  adopted  its  own  state  constitu- 
tion. 


"Sayles,  Real  Estate  Lutes  of  Texas,  1 :   28   e<  seq. ;  see  also  TTouston  vs. 
Robertson,  2  Texas  1  iind  Chamhers  vs.  Fisk,  22  Texas  5n4. 

'*  While,  Land  Law  in  CaUfoniin.  Oregon  and  Texas,  1:   374-380. 
"22   Texas  504 
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In  1821  Moses  Austin,  formerly  a  citizen  of  the  United  States, 
obtained  a  contract  from  the  Spanish  government  which  author- 
ized him  to  establish  a  colony  of  300  settlers  in  Texas,  to  grant 
lands  to  them,  and  to  receive  a  grant  of  premium  lands  for  him- 
self as  a  payment  for  his  services.^^  Before  the  formalities  of 
making  the  contract  had  been  completed,  Moses  Austin  died, 
but  the  work  which  he  had  begun  was  taken  up  by  his  son, 
Stephen  Fuller  Austin.  The  Spanish  governor  of  Texas  asked 
him  to  prepare  a  plan  for  the  distribution  of  lands  to  the  col- 
onists. The  plan  which  he  subsequently  presented  in  writing 
virtually  became  the  principle  of  the  later  Mexican  colonization 
laws.  Austin  encountered  a  great  deal  of  difficulty,  however, 
in  the  unsettled  conditions  of  the  government  which  followed 
the  overthrow  of  Spanish  authority  in  Mexico.  He  was  com- 
pelled to  visit  the  city  of  Mexico  and  to  remain  there  and  work 
his  contract  through  all  the  successive  changes  in  government 
outlined  in  the  preceding  paragraph  until  he  finally  secured  its 
approval  by  the  recognized  authorities  of  the  republic  in  1824. 

The  members  of  Austin's  colony  finally  received  their  lands 
in  accordance  with  the  colonization  law  of  1823.^^  But  since 
the  same  decree,  which  made  this  law  applicable  to  Austin's  col- 
ony, suspended  it  with  reference  to  all  other  colonies,  the  new 
congress  passed  another  general  colonization  law  which  merely' 
adapted  the  principles  of  the  former  one  to  the  new  form  of 
government.^®  The  new  law  expressed  the  purpose  of  the  gov- 
ernment to  colonize  the  territories  of  the  republic  and  provided 
a  method  of  settlement  for  all  those  lands  of  the  nation  which 
-were  not  the  property  of  individuals,  corporations  or  towns.  It 
extended  an  invitation  to  foreigners  to  settle  in  the  state  and 
promised  security  for  their  persons  and  property,  if  they  would 
subject  themselves  to  the  law  of  the  country.     In  addition  to  this 


^''  For  a  full  account  of  Austin's  negotiations  in  obtaining  his  contract 
see  White,  op.  cit.  1 :  559-586  ;  also  translations  of  the  various  laws  and 
decrees  of  Spain,  Mexico  and  the  state  of  Coahuila  and  Texas  in  the  pages 
immediately  following. 

"  An  English  translation  of  this  law  may  be  found  in  White,  op.  cit. 
1:  588;  Sayles,  Early  Laws  of  Texas,  1:  42;  and  Gammel,  Laws  of  Texas, 
1:  27. 

"White,  op.  cit.  1:  601;  Sayles,  Early  Laws  of  Texas,  1:  51;  Gammel, 
Laws  of  Texas,  1 :  38. 
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it  offered  free  lands  to  the  settlers  and  guaranteed  the  contracts 
which  empresarios  might  make  with  families  so  far  as  they  were 
not  contrary  to  law.  Furthermore,  the  imposition  of  any  tax 
whatsoever  upon  the  foreigners  was  prohibited  for  a  period  of 
four  years  after  their  entrance.  Tlie  duty  of  making  such  addi- 
tional laws  and  regulations  as  might  be  necessary  to  accomplish 
this  purpose  was  imposed  upon  the  various  state  legislatures. 

Pursuant  to  the  foregoing  act,  the  state  of  Coahuila  and  Texas 
enacted  a  colonization  law  which  became  effective  March  2-1, 
1825.^^  The  state  also  invited  foreigners  to  immigrate  to  Texas 
and  guaranteed  security  to  all  who  should  do  so.  As  a  special 
inducement  to  such  immigration,  lands  were  freely  offered  on 
condition  that  the  immigrant  should  present  a  certificate  of  good 
character,  take  an  oath  of  allegiance  to  the  Mexican  government, 
promise  to  observe  the  Roman  Catholic  religion,  agree  to  live  on 
the  land  and  cultivate  it  for  a  period  of  six  years,  and  at  the  end 
of  the  six-year  period  pay  the  state  a  small  nominal  sum,  pro- 
portional to  the  class  and  quantity  of  the  land  received,  as  an 
acknowledgment  of  the  grant.  The  land  was  classified  in  two 
general  grades,  arable  and  grazing.  To  those  families  whose 
occupation  was  the  cultivation  of  the  soil,  one  labor  (177  acres) 
should  be  given;  and  to  those  who  should  raise  stock,  enough 
grazing  land  should  be  added  to  complete  a  sitio  or  league 
(4,428  acres).  If  the  raising  of  stock  was  the  exclusive  occupa- 
tion of  the  family,  the  quantity  was  limited  to  24,000,000 
square  varas  (4,251  acres).  Single  men  were  entitled  to  receive 
one-fourth  of  the  quantity  allotted  to  a  family.  When  they 
were  married,  their  quantity  would  be  augmented  to  that  of  a 
family;  and  if  they  married  natives,  they  would  receive  one- 
four  lli  more.  TJie  state  executive  was  authorized  to  increase  the 
quantities  thus  specified  in  the  law  in  proportion  to  the  family, 
industry  and  activity  of  tlie  colonists.  Freedom  from  state  tax- 
ation during  a  period  of  ten  years  for  any  purpose  whatsoever, 
except  to  prevent  or- repel  a  foreign  invasion,  was  also  held  out 
as  a  8i)t'cial  inducement  to  colonists. 

The  empresario  system  is  a  method  of  colonization  whereby 
the   government  enters  into  a   contract    with   tlic   iminigratiou 


"White,  op.  cit.  1:  602;  Sayks.  op.  cit.  1:  6»;  Ganimcl,  op.  lit    1:  40. 
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agent  to  the  effect  that,  if  he  will  establish  a  colony  of  not  less 
than  a  given  number  of  persons  within  a  definitely  described 
territory  and  within  a  given  time,  it  will  furnish  the  land  for 
these  settlers  on  easy  terms  according  to  law  and  pay  him  for 
his  services  in  premium  lands.  In  Mexico  this  system  had  its 
legal  basis  in  the  colonization  laws  of  1823  and  1825.  The  plan 
was  suggested  by  Austin's  contract  and  the  occasion  for  its 
adoption  grew  out  of  the  economic  conditions  of  the  time.  Mex- 
ico was  abundantly  rich  in  lands  which  had  little  value  either 
from  an  individual  or  national  point  of  view  unless  they  were  oc- 
cupied and  used.  The  government  could  offer  large  induce- 
ments to  foreigners  to  settle  upon  and  develop  its  public  lands, 
but  it  had  no  means  of  publishing  its  offers  in  foreign  countries 
or  of  seeking  out  those  who  might  emigrate  and  become  desirable 
citizens.  Consequently,  the  law  of  1825  specified  that  a  grant 
of  lands  in  the  nature  of  a  premium  would  be  given  to  any  man 
who  should  agree  to  introduce  one  hundred  or  more  families  at 
his  and  their  own  expense.  The  empresario  or  contractor  was 
authorized  to  offer  to  all  whom  he  might  induce  to  immigrate  the 
quantities  of  land  that  had  been  specified  for  other  colonists. 
For  these  services  the  empresario  would  be  given  five  sitios  or 
leagues  and  five  labors  of  land  (of  "v^hich  one-half  should  be  non- 
irrigable)  for  each  one  hundred  families  that  he  introduced 
and  established  within  the  state.  A  proportionate  amount  would 
be  given  for  any  number  of  families  more  than  one  hundred,  but 
no  land  whatever  would  be  given  to  the  empresario  if  he  failed 
to  introduce  that  number  of  families. 

The  empresario  thus  became  the  advertising  agent  for  the 
state.  He  Avent  to  foreign  countries,  particularly  to  the  United 
States  and  to  Germany,  sought  those  individuals  who  he 
thought  would  make  good  settlers,  and  in  a  personal  way  pre- 
sented the  advantages  and  conditions  of  settlement  which  the 
Mexican  nation  had  to  offer.  He  did  for  the  state  what  he  other- 
wise might  have  done  if  it  had  seemed  more  economical  to  the 
Mexican  congress  to  employ  him  merely  as  an  agent  and  to  pay 
him  in  cash  directly  out  of  the  public  treasury.  The  empresario 
system,  however,  was  a  much  more  efficient  method  of  coloniza- 
tion than  this,  for  it  made  the  success  or  failure  of  the  colony  a 
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question  of  financial  success  or  failure  for  the  empresario.  The 
return  which  he  received  for  his  efforts  depended  not  only  upon 
the  number  of  colonists  he  introduced  but  also  upon  their 
character  as  well,  because  the  value  of  the  land  which  he  re- 
ceived was  directly  affected  by  their  stability  and  industry. 

Many  empresarios  undertook  to  fulfill  their  contracts  by  per- 
sonal solicitation  just  as  Austin  had  done  in  securing  the  fam- 
ilies for  his  colonies.  Others  secured  grants  of  land  and  then 
organized  immigration  companies  such  as  the  German  Immigra- 
tion Company  and  the  Galveston  Bay  and  Texas  Land  Company. 
The  organization  of  the  latter  company  is  an  illustration  of  the 
way  this  plan  was  worked  out.  Lorenzo  De  Zavala,  Joseph  Veh- 
lein  and  David  G.  Burnet  were  empresarios  who  held  contracts 
for  large  grants  in  southern  Texas.  They,  together  with  some 
large  capitalists  in  New  York  and  Boston,  organized  the  Galves- 
ton Bay  and  Texas  Land  Company  of  which  Anthony  Day  and 
George  Curtis  of  New  York  City  and  William  H.  Sumner  of  Bos- 
ton were  made  trustees.  This  corporation  furnished  the  capital 
for  meeting  the  expenses  of  the  enterprise  and  relied  on  the  in- 
crease in  the  value  of  the  lands  granted  to  the  empresarios  to  re- 
turn the  capital  with  a  fair  rate  of  interest.^"  The  organization 
thus  had  all  the  prestige  and  advantage  of  a  modern  corporation 
with  its  organized  collective  activity  and  its  decreased  individual 
responsibility.  It  is  interesting  to  note  in  this  connection  that 
Zavala  and  Burnet  later  became  very  active  and  prominent  men 
in  the  public  affairs  of  Texas,  Burnet  having  been  first  president 
of  the  Republic  of  Texas  and  also  secretary  of  state  during  the 
administration  of  Sam  Houston. 

Many  changes  and  modifications  were  made  in  tlic  original 
colonization  laws  as  outlined  above,  but  these  were  only  matters 
of  detail.  So  far  as  the  general  principle  is  concerned  it  re- 
mained unchanged  and  was  used  later  by  the  Republic  of  Texas. 
It  is  important  to  notice,  however,  the  special  i)rovisi()ns  worked 
out  in  these  laws  wliich  were  intended  to  preserve  an  equitable 
distribution  of  property.  The  general  law  of  1824  prohibited 
any  one  from  acquiring  more  than  one  h'aguo  of  land  suitable 


"  (Inlvfston    Hay    and    Texne    Land    Company,    CirritUir   pulilished    In    1831, 
Dofument  No.    10,  Texas  Misc.   Pamphlets,   Vol.    1.    Wis     Hlstorhal   Library. 
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for  irrigation,  four  leagues  of  arable  land  without  facilities  for 
irrigation,  and  six  leagues  of  grazing  land;  eleven  leagues 
(48,700  acres)  altogether.  Empresarios  might  acquire  more 
than  eleven  leagues  as  premium  land,  but  they  were  required  to 
sell  all  the  excess  within  a  period  of  twelve  years,  otherwise  the 
political  authorities  of  the  state  were  authorized  to  sell  such  ex- 
cess at  auction  and  pay  the  receipts,  after  deducting  the  costs  of 
the  sale,  to  the  former  owner.  Land  could  not  be  transferred  in 
mortmain. 


Courtesy  of  the  Yernon  Law  Book  Co.,  Kansas  City 

Map  of  Spanish  Texas,  1835 

One  other  law  relating  to  the  subject  of  colonization  which  is 
of  special  significance  was  the  Homestead  Exemption  law  of 
1829.-^  This  is  probably  the  first  law  of  its  kind  of  which  we 
have  any  record.  It  made  the  land  of  colonists  and  of  empres- 
arios wholly  exempt  from  seizure  for  the  collection  of  debts  con- 
tracted previously  to  the  acquisition  of  the  land,  regardless  of  the 
source  from  which  the  debts  may  have  originated.     Neither  could 


"  See  Appendix   III,  d. 
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a  colonist,  nor  an  enipresario  be  sued  or  discommoded  in  any  way 
on  account  of  such  debts  for  a  period  of  twelve  years.  After 
twelve  years  they  might  be  sued,  but  they  could  not  be  obligated 
to  pay  in  lands,  implements  or  tools.  Fruits  of  the  land  or 
money  were  the  only  things  that  could  be  seized  for  debt.  The 
same  principle  was  re-enacted  in  the  laws  of  the  Republic  of 
Texas  in  1840,--  and  has  been  firmly  fixed  in  Texas  jurispru- 
dence ever  since. 

The  enipresario  system  offered  the  solution  for  the  problem  of 
Mexican  colonization.  Two  large  grants  were  made  in  less  than 
a  month  after  the  law  was  passed  and  one  author  in  writing 
on  this  subject  says  that  within  seven  years  the  whole  map  of 
Texas  was  plastered  over,  from  the  Sabine  to  the  Nueses,  with 
the  claims  of  empresarios.  The  location  of  many  of  these  grants 
is  shown  in  the  map  of  Spanish  Texas  in  1835.  Of  course  a 
large  number  of  the  empresarios  failed  to  complete  their  con- 
tracts, but  others  were  eminently  successful.  An  estimate,  said 
to  be  probably  quite  near  the  truth,  gives  the  population  of 
Texas  in  1827  as  10,000,  and  another  in  1830  made  the  number 
20,000  which  is  five  times  as  large  as  the  one  estimated  for  1821. 
These  figures  are  exclusive  of  Indians.^^ 

Independence  and  Annexation  of  Texas 

The  Mexican  colonization  laws  opened  the  doors  to  the  outside 
world  and  actual  settlers  were  really  going  to  Texas.  They  also 
afforded  an  opportunity  for  the  growth  on  Texas  soil  of  a  civili- 
zation that  was  wholly  different  from  that  of  Mexico  and  that 
was  soon  to  wrest  Texas  from  the  Mexican  nation.  Most  of  these 
settlers  came  fi-om  the  United  States,  though  many  came  from 
Europe,  particularly  from  Germany.  They  were  men  of  a  rug- 
ged, hardy  type,  full  of  hope  and  determination;  and  though 
not  adventurers  for  the  mere  sake  of  adventure,  they  were  by 
no  nicaiis  lacking  in  courage.  Pioneers  in  the  true  sense,  they 
had  gone  to  Texas  not  for  speculation,  but  to  establish  homes, — 
to  be  a  pait  of  and  to  share  in  the  liardships  as  well  as  the  bene- 


"  Gammel,  op.  cit.   2:    347. 
"Garrison,  op.  cit.  pp.   155-7. 


35 


36  BULLETIN    OF    THE    UNIVERSITY    OF    WISCONSIN 

fits  of  this  undertaking.  Thus  Texas  was  rapidly  becoming  the 
home  of  aggressive  and  industrious  groups  of  Anglo-Americans, 
men  generally  accustomed  to  having  a  voice  in  all  matters  which 
concerned  their  immediate  well-being  and  very  much  given  to 
having  their  own  way  in  the  isolated  Texas  communities  Avhere 
they  had  been  a  law  unto  themselves  during  the  previous  decade. 
It  was  this  type  of  citizenship  with  which  the  Mexican  govern- 
ment came  in  contact  when  it  tried  more  vigorously  to  assert  its 
authority  over  the  northern  frontier  early  in  the  thirties.  A 
revolution  ensued,  the  most  essential  cause  of  which  is  said  to 
have  been  found  "in  the  conflict  between  two  inharmonious  va- 
rieties of  civilization,  independently  of  any  accident  of  Mexican 
Policy.  "2* 

At  first  this  revolution  was  a  struggle  for  the  constitutional 
principles  on  which  the  Mexican  Federal  Republic  was  organ- 
ized; later  it  became  a  contest  for  independence.  Success  in 
this  revolution  made  Texas  an  independent  nation  in  1836  and 
it  was  formally  recognized  as  such  by  the  United  States,  France, 
Holland,  Belgium  and  England.^^  Nine  years  later  it  was  an- 
nexed to  the  United  States  as  a  state  in  the  federal  government. 

Thus  within  a  period  of  twenty-five  years  (1820-1845)  Texas 
passed  through  four  successive  changes  in  governmental  author- 
ity. Originally  it  was  a  Spanish  province.  After  the  Mexican 
revolution,  it  was  a  part  of  the  "State  of  Coahuila  and  Texas" 
in  the  federal  government  of  Mexico.  Then  it  was  successively 
an  independent  nation  and  a  state  in  the  federal  government 
of  the  United  States. 

Upon  the  separation  of  Texas  from  Mexico,  all  the  vacant  do- 
main within  its  borders  belonging  to  that  government  became 
the  property  of  Texas  and  subject  to  its  control.  The  entire 
territory  of  Texas  exceeded  350,000  square  miles  in  area,  com- 
prising all  of  what  is  now  the  state  of  Texas,  a  little  more  than 
the  eastern  half  of  New  Mexico,  and  small  portions  of  south- 
western  Kansas  and   southeastern   Colorado   and  southeastern 


'*lbid.,  p.  108. 
'^Ibid.,  p.  252. 
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Wyoming.^®  At  that  time,  titles  had  been  issued  to  private  own- 
ers by  the  former  authorities  of  Spain  and  Mexico  for  only 
25,517,391  acres  out  of  this  extensive  doniain.^^ 


=*  Donaldson,  Public  Domain,  Map  of  territorial  acquisitions ;  also  in  Gar- 
rison, op.  cit. 

2'  Commissioner  of  the  General  Land  Office,  Report,  1899,  p.  5. 
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PUBLIC  DOMAIN  OF  TEXAS 


CHAPTER  II 
LAND  GRANTS  TO  SETTLERS 

Property  Rights  and  Changes  of  Government 

Vested  rights  in  property  were  not  disturbed  by  any  of  the 
changes  of  government  that  have  been  described  in  the  preced- 
ing chapter.^  The  separation  of  Texas  from  Mexico  constituted 
the  division  of  an  empire,  but  incipient  titles  to  land  acquired 
under  the  laws  of  Mexico  and  of  Coahuila  and  Texas,  which  re- 
quired further  action  of  the  administrative  officials  of  that  gov- 
ernment to  complete  them,  still  remained  subject  to  the  action 
of  the  political  authorities  of  the  new  nation.  The  merger  of 
the  Republic  of  Texas  into  the  Federal  Union  as  a  state  was  a 
peaceful  revolution,  effected  with  the  consent  of  the  people. 
Consequently,  laws  not  inconsistent  with  the  new  forms  of  gov- 
ernment remained  unchanged  and  property  could  be  acquired, 
held  or  disposed  of  under  them  just  as  before.  In  discussing  the 
tenth  section  of  the  constitution  of  the  Republic  of  Texas,  which 
specified  the  quantities  of  land  that  its  citizens  were  entitled 
to  receive  and  to  hold,  Mr.  Baker,  then  a  member  of  the  Congress 
of  Texas,  said  •}  "So  far  from  being  a  repeal  of  the  colonization 
laws,  it  is  a  confirmation  of  them,  and  the  quantities  of  land 
granted  is  only  an  extension  of  the  liberal  spirit  which  induced 
the  original  passage  of  such  laws. ' ' 


•  Sayles,  Real  Estate  Laws  of  Texas,  1 :   21. 

'  Baker,    Mosely,    chairman   of   the   Judiciary   Committee,    Report,   Nov.    16, 
1836;  House  Journals,  1836-38,  p.   155. 
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The  state  of  Coahuila  and  Texas  is  claimed  to  have  anticipated 
the  success  of  the  Texas  revolution  and  to  have  indulged  in  a 
shameful  and  corrupt  squandering  of  its  public  domain.^  Sev- 
eral acts  were  passed  by  the  legislature  of  that  state  in  1834 
and  1835  which  granted  eleven  hundred  leagues  (4,870,800 
acres)  of  land  to  John  T.  Mason,  of  New  York,  and  various 
other  individuals,  some  of  whom  lived  in  foreign  countries. 
The  names  of  Mexican  servants  and  of  fictitious  persons  are  also 
said  to  have  been  inserted  in  the  grants.  The  Constitutional 
Convention  of  the  Republic  of  Texas  asserted  that  the  protec- 
tion of  the  public  domain  from  unjust  and  fraudulent  claims 
and  the  quieting  of  the  people  in  the  enjoyment  of  their  lands 
was  one  of  its  greatest  duties.  It,  therefore,  declared  that  all 
claims  to  land  based  on  certain  acts  of  the  legislature  of  Coa- 
huila and  Texas,  which  it  enumerated,  were  unlawful  because 
they  were  contrary  to  the  general  colonization  law  of  Mexico 
which  plainly  specified  that  not  more  than  eleven  leagues  of  land 
could  be  united  in  the  hands  of  one  individual  and  that  a  non- 
resident could  not  acquire  titles  to  land  within  the  Republic  of 
Mexico.^ 

The  domestic  affairs  of  the  citizens  of  the  Republic  at  the  time 
of  the  adoption  of  the  constitution  were  in  a  very  unsettled  con- 
dition owing  largely  to  the  fact  that  many  heads  of  families  had 
not  returned  from  the  army.  The  framers  of  the  constitution 
intended  that  such  persons  should  have  a  fair  and  equal  chance 
with  those  who  had  remained  at  home  to  select  their  lands,  and 
they  believed  that  the  general  welfare  of  the  people  demanded 
that  the  whole  land  system  should  be  suspended.  Conse- 
quently, all  surveys  and  titles  that  were  made  or  issued  after 
the  adoption  of  the  constitution  were  declared  to  be  invalid 
unless  they  were  directly  authorized  by  the  constitution  or  by 
future  acts  of  congress.^ 

Soon  after  the  constitution  of  1836  was  adopted,  the  question 
arose  as  to  what  effect  it  would  have  on  the  Mexican  coloniza- 
tion laws.  Consequently,  the  Judiciary  Committee  of  the  House 
was  asked  in  the  fall  of  1836  to  report  on  the  question  of  what 


'.Sayles,  Real  Estate  I.aws  of  Texas.  1:    448. 

*  Sayles,    Early   Latoa   of    Texas,   1:    207. 

*  Ibid. 
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laws  were  in  force  granting  lands  to  immigrants.  Mr.  Baker, 
as  chairman,  reported  that  all  the  laws  of  Mexico  and  of  Coa- 
huila  and  Texas  not  contrary  to  the  constitution  were  still  in 
force  and  would  remain  so  until  repealed  by  congress ;  also  that 
the  committee  was  of  the  opinion  that  these  colonization  laws 
were  not  in  any  way  repugnant  to  or  inconsistent  with  the  con- 
stitution." This  opinion  seems  to  have  been  accepted  as  final, 
although  it  was  not  at  that  time  embodied  in  a  statute. 

The  same  committee  was  also  asked  to  report  on  the  question 
of  whether  or  not  it  would  be  good  policy  to  repeal  or  modify 
these  laws.  In  answer  to  this  question,  the  committee  recom- 
mended that  the  colonization  laws  be  repealed  insofar  as  their 
future  operation  was  concerned,  but  insofar  as  they  would  affect 
persons  who  had  immigrated  to  Texas  prior  to  the  Declaration 
of  Independence  in  1836,  it  thought  that  they  should  not  be 
modified.'^  Inasmuch  as  there  were  many  citizens  who  had  ac- 
quired rights  under  these  laws  and  had  waited  years  to  procure 
their  titles,  justice  and  sound  policy,  in  the  judgment  of  the  com- 
mittee, required  that  existing  empresario  contracts  should  be 
completed  and  that  titles  should  be  given  to  citizens  resident  in 
the  country  prior  to  March  2,  1836.  The  repeal  of  the  Mexican 
colonization  laws  was  brought  about  in  the  effort  to  establish  a 
land  system  which  will  be  set  forth  in  subsequent  paragraphs. 

Demand  for  Land  Colonization 

The  Republic  of  Texas  as  an  independent  political  organiza- 
tion was  not  only  financially  bankrupt,  but  it  was  also  seriously 
in  need  of  an  army  and  a  navy  to  protect  its  frontier  and  to  fur- 
nish the  necessary  police  force  with  which  to  maintain  order. 
Security  of  persons  and  property  could  not  be  guaranteed  and 
the  only  way  in  which  this  bankrupt  organization  could  com- 
mand attention  and  hold  the  respect  of  its  citizens  was  by  means 
of  its  public  lands.  These  it  had  in  abundance  and  they  were 
accordingly  dealt  out  in  abundance.  Moreover,  the  free  land 
of  Texas  was  in  competition  with  the  public  lands  of  the  United 
States  in  Indiana,  Illinois,  Iowa,  and  Wisconsin  which  could  be 


•  Baker,  op.  cit. 
'  Ibid. 
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had  for  the  small  nominal  sum  of  $1.25  an  acre  and  in  a  country 
where  the  problems  of  government,  both  financial  and  military, 
were  not  such  a  serious  matter.  Herein  lies  the  explanation 
for  the  large  constitutional  grants  to  citizens  and  headright 
grants  to  immigrants  that  were  authorized  in  the  legislation 
enacted  prior  to  18-40.  The  disadvantages  of  land  ownership 
in  frontier  Texas  supported  by  a  bankrupt  and  unstable  gov- 
ernment could  be  offset  only  by  a  quantity  of  land  increased 
sufficiently  to  overcome  the  advantages  and  security  of  owner- 
ship of  a  smaller  quantity  in  the  United  States.  The  early 
settlers  and  citizens  of  the  Republic  of  Texas  fully  recognized 
the  significance  of  this  principle.  And  so  by  making  it  economi- 
cally worth  while  for  its  own  citizens  to  remain  within  its  bor- 
ders and  support  the  government  and  by  attracting  in  a  similar 
waj^  a  rugged  class  of  men  to  assist  in  extending  and  protecting 
its  frontier,  the  Republic  of  Texas  maintained  its  existence  as  a 
nation  and  exercised  its  authority  as  such  until  it  was  annexed 
to  the  United  States  and  became  a  state  in  the  Federal  Union. 

As  soon,  however,  as  Texas  became  an  integral  part  of  the 
United  States  and  the  authority  of  its  government  was  extended 
over  the  new  commonwealth,  the  land  problem  assumed  a  new 
aspect.  New  settlers  were  not  needed  so  much  to  increase  the 
military  strength  of  the  government  and  give  stability  to  its  civil 
functions  as  they  were  to  develop  its  resources  and  make  it  a 
prosperous  community  from  a  commercial  point  of  view.  The 
enliancement  of  land  values  was  the  immediate  need  of  the  time. 
Every  citizen  of  Texas  in  that  day  had  an  immense  quantity  of 
land  at  his  disposal,  a  quantity  indeed  much  larger  than  he  and 
his  family  could  cultivate  and  use  profitably.  A  large  part  of 
his  estate,  therefore,  was  useless  and  practically  valueless  to 
him  unless  a  demand  could  be  created  for  it  among  persons  out- 
side of  the  borders  of  the  state.  The  Republic  had  been  truly 
a  nation  of  landowners  and  the  new  commonwealth  was  doubt- 
less distinguished  more  than  any  other  state  in  the  Union  by  the 
number  of  its  citizens  who  were  owners  of  private  property  in 
land.  Naturally  tlicsc  men  devised  and  became  efficiont  advo- 
cates of  plans  which  were  intended  to  make  their  property  more 
valuable  to  thorn.     The  results  of  their  efforts  are  to  bo  seen 
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throughout  all  the  subsequent  legislation  which  had  to  do  with 
the  disposition  of  public  lands,  but  their  most  direct,  immediate 
and  perhaps  most  important  influence  is  found  in  the  aid  that 
was  rendered  to  internal  improvement  companies. 

Constitutional  Grants 

The  constitution  of  the  Republic  of  Texas,  which  was  ratified 
at  a  general  election  on  the  first  Monday  of  September,  1836, 
specified  that  all  persons  who  were  living  in  Texas  on  the  day  of 
the  Declaration  of  Independence  (March  2,  1836)  should  be 
regarded  as  citizens  of  the  Republic  and  should  be  entitled  to  all 
the  accompanying  privileges.®  Negroes  and  Indians  were  ex- 
pressly excepted  in  this  provision.  Moreover,  all  free  white 
persons,  who,  having  moved  to  Texas  and  having  lived  there  six 
months,  would  take  oath  that  they  intended  to  reside  there  per- 
manently, and  that  they  would  support  the  constitution  and 
bear  true  allegiance  to  the  Republic,  were  declared  to  be  entitled 
to  all  the  privileges  of  citizenship.  But  all  those  persons  who 
left  the  country  in  order  to  avoid  participating  in  the  struggle 
for  independence,  or  who  refused  to  participate  in  it  or  gave 
any  assistance  to  the  enemy,  were  declared  thereby  to  have  for- 
feited their  rights  to  citizenship  and  to  such  lands  as  they  had 
acquired  and  were  holding  by  virtue  of  the  Mexican  coloniza- 
tion laws. 

The  constitution  then  specified  that  every  citizen  living  in 
Texas  who  was  the  head  of  a  family  should  be  entitled  to  one 
league  and  one  labor  of  land  (4,605  acres)  and  that  every  single 
man  over  seventeen  years  of  age  should  be  entitled  to  one-third 
of  a  league.  Those  citizens  who,  previously  to  the  adoption  of 
the  constitution,  had  received  only  one  league  according  to 
Mexican  laws,  or  as  single  men,  only  one-fourth  of  a  league, 
were  also  entitled  to  such  additional  quantities  as  would  make 
for  them,  respectively,  one  league  and  one  labor  or  one-third  of 
a  league.  After  having  thus  defined  the  qualifications  of  citi- 
zenship and  having  thus  specified  the  quantities  of  land  to  which 
each  citizen  was  entitled,  the  constitution  was  very  explicit  in 


Sayles,  Early  Laws  of  Texas,  1  :  205. 
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stating  that:'  "The  citizens  of  the  Republic  shall  not  be  com- 
pelled to  reside  on  their  land  but  shall  have  their  lines  plainly 
marked."  Aliens  were  prohibited  from  holding  land  in  the 
Republic  except  by  titles  emanating  directly  from  the  govern- 
ment. Those  aliens,  however,  who  should  acquire  land  by  direct 
inheritance  were  guaranteed  a  reasonable  time  in  which  to  take 
possession  of  and  to  dispose  of  such  land.  Actual  settlers  and 
occupants  of  the  soil  were  given  the  right  in  locating  their  land 
to  include  their  improvements  in  preference  to  all  other  claim- 
ants. 

The  Conditional  Certificate  Plan 

The  same  committee  which  recommended  the  repeal  of  the 
Mexican  colonization  laM^s,  as  far  as  their  future  operation  was 
concerned,  also  recommended  the  establishment  of  a  general 
land  sj'stem.  About  six  weeks  later  ' '  An  Act  to  establish  a  gen- 
eral land  office  for  the  Republic  of  Texas"  was  passed,  and  this 
law  evidently  contains  the  outline  and  plans  of  such  a  system.^" 
It  was  subsequently  modified  from  time  to  time  and  its  opera- 
tion was  even  suspended,  but  its  general  principle  has  remained 
unchanged."  This  act  in  reality  repealed  the  Mexican  coloniza- 
tion laws  so  far  as  they  applied  to  immigrants  who  arrived  after 
the  Texas  Revolution,  for  it  provided  a  scheme  by  which  public 
lands  would  be  distributed  to  such  persons. 

Since  the  lands  granted  in  this  act  were  available  only  to  those 
who  arrived  in  the  Republic  after  March  2,  1836,  the  law  really 
established  a  system  for  distributing  public  lands  to  immigrants 
only,  and  the  grants  which  it  authorized  may  be  rightly  termed 
"Conditional  Grants,"  for  they  were  so  designated  in  the  stat- 
utes. Upon  his  arrival  in  the  Republic,  the  immigrant  was  en- 
titled to  a  "Conditional  Certificate"^^  for  certain  quantities 
of  land  according  to  law;  and  when  he  had  fulfilled  all  the  con- 
ditions prescribed  therein,  he  was  given  an  "unconditional 
deed"  to  tlic  land.     These  lands,  together  with  those  acquired 


•  Sayles,  Early  Laws  of  Texas,  1  :   206. 
"Ibid.,  1:    230-237. 

"  Ibid.,  pp.   244,   249,   259-271,   296  and  456. 
"Sayles,   Real  Estate  Laws  of   Texas,   1:    226-8. 
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as  constitutional  grants,  make  up  most  of  those  that  are  held  un- 
der what  are  known  as  "headright  grants." 

Any  free  white  person  who  was  the  head  of  a  family  and  who 
arrived  in  the  Republic  of  Texas  within  the  time  specified  in  the 
law  was  entitled  to  a  "conditional  grant"  of  1,280  acres.  If 
the  immigrant  was  a  single  man,  he  was  entitled  to  640  acres  on 
the  same  terms.  The  conditions  were  that  the  grantee  should  re- 
main and  permanently  reside  within  the  Republic  and  do  and 
perform  all  the  duties  required  of  other  like  citizens  for  a  period 
of  three  years.  The  board  of  land  commissioners  was  directed 
to  issue  to  this  class  of  claimants  a  certificate  for  their  claims 
as  soon  as  proof,  which  would  show  the  amount  of  land  located 
and  the  time  of  arrival  within  the  Republic,  was  offered  in  the 
same  manner  as  required  of  other  claimants.  Subsequent  laws 
were  passed  which  enabled  all  immigrants  who  arrived  within 
the  Republic  before  January  1,  1842,  to  acquire  land  in  accord- 
ance with  this  method,  except  that  the  size  of  the  tracts  was  re- 
duced to  640  and  320  acres.  The  last  of  these  acts  modified  the 
conditions  of  the  grant  to  the  extent  that  the  claimant  must  re- 
side on  the  land  three  years  and  cultivate  at  least  ten  acres,  but 
even  this  clause  was  repealed  February  4,  1842.^^ 

Thus  did  the  Republic  of  Texas  freely  distribute  its  public 
lands  to  its  citizens  and  to  its  immigrants  and  virtually  become 
a  nation  of  landowners. 

Immigration  Contracts 

Although  the  Republic  of  Texas  had  freely  given  lands  to  all 
its  citizens  and  immigrants  and  even  offered  large  quantities 
as  payment  for  military  services,^*  the  government  still  felt  the 
need  of  a  larger  and  more  thrifty  population.  Men,  rather 
than  lands,  were  what  was  needed  in  those  days  of  conflict  with 
Mexico  and  with  roving  bands  of  Indians.  Texas  needed  active 
and  industrious  men  to  occupy  its  vacant  lands  and  thereby 
make  valuable  those  already  in  cultivation;  the  infant  nation 
also  needed  fighting  men  to  help  protect  its  frontier  settlements. 


'"Sayles,  Early  Laws  of   Texas,  1;   512. 

'♦  See  Bounty  and  Donation  Warrants,   on  page  76. 
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In  order  to  get  them,  it  sought  to  enlist  the  aid  of  capitalists  in 
introducing  and  settling  upon  the  vacant  and  unoccupied  domain 
families  and  single  men  from  other  countries."'  This  necessity 
gave  rise  to  a  great  deal  of  legislation  which  authorized  the 
President  to  make  contracts  with  immigration  agents  and  com- 
panies for  the  introduction  of  the  much  desired  settlers.  In 
principle  this  method  of  colonization  was  identically  the  same 
as  that  of  the  empresario  system  of  Mexico  and  differed  from 
it  only  in  matters  of  detail.  Thus  it  will  be  seen  that  the  prin- 
ciple of  Austin's  contract,  in  accordance  with  which  he  sought 
to  introduce  his  colony  and  for  which  he  so  successfully  con- 
tended with  all  the  conflicting  changes  in  the  Spanish  and  Mexi- 
can governments,  was  destined  to  have  no  little  part  in  the 
colonization  of  the  state. 

By  virtue  of  an  act  of  1841  the  President  was  authorized  to 
contract  with  W.  S.  Peters  and  his  associates,  who  afterwards 
organized  the  Texas  Emigration  and  Land  Company,  for  the 
introduction  of  a  number  of  families  which  should  be  specified 
in  the  contract.'*  In  1842  he  was  authorized  to  make  similar 
contracts  with  other  companies,"  and  accordingly  such  were 
made,  particularly  Avith  Henry  Castro,  Charles  F.  Mercer,  and 
the  German  Emigration  Company.  Generally  speaking,  the 
colonists  were  entitled  to  a  section  of  land  and  every  single  man 
over  seventeen  years  of  age  was  entitled  to  one-half  section. 
Each  settler,  however,  was  required  to  build  a  cabin  on  his  land 
and  to  keep  in  cultivation  and  under  good  fence  fifteen  acres  be- 
fore a  title  could  be  received  for  it.  On  the  other  hand,  the  con- 
tractors were  required  to  have  the  land  within  the  designated 
limits  of  the  colony  surveyed  into  sections  and  half-sections  of 
which  the  alternate  sections  were  to  remain  the  property  of  the 
Republic.  In  addition  to  this  they  were  required  to  pay  the 
expense  of  surveying.  This  expense  was  to  be  repaid  to  the 
contractor  by  the  colonists,  but  a  claim  for  it  never  could  become 
a  lien  on  their  land.     The  contractor  was  also  required  to  sup- 


"  Sayles,   Real  Estate   Lnw»  of   Texas.   1  :    182. 
'•Pnyles,   Karlii   Laws   of   Texas,  1:    4r)7. 
''Ibid.,  p.  515. 
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ply  each  colonist  with  a  gun  and  ammunition."  He  was  per- 
mitted to  agree  to  pay  the  expenses  for  the  removal  of  the  colon- 
ists to  Texas  in  return  for  which  a  portion,  not  exceeding  one- 
half,  of  the  colonist's  land  might  be  conveyed  to  him.  In  re- 
turn for  their  services,  contractors  were  entitled  to  receive  ten 
sections  of  land  in  the  nature  of  a  premium  for  every  one  hun- 
dred families  introduced.  If  one-third  of  the  entire  number  of 
colonists  contracted  for  were  not  introduced  within  one  year, 
the  premium  lands  would  become  forfeited,  but  the  rights  of  the 
colonists  would  not  be  thereby  affected. 

Other  laws  were  subsequently  passed  which  authorized  the 
president  to  make  additional  contracts  with  W.  S.  Peters  and 
his  associates  and  to  extend  the  time  for  the  introduction  of 
colonists  to  1848.^''  But  by  1844  the  tide  had  changed.  Con- 
gress repealed  all  the  laws  authorizing  the  Pi'esident  to  make 
colonization  contracts  and  required  him  to  forfeit  all  those  that 
had  not  been  strictly  complied  with.^^  President  Houston  ve- 
toed this  bill  because  he  believed  it  impaired  the  obligation  of 
existing  contracts  with  which  the  Republic  had  no  right  to  in- 
terfere.    In  his  veto  message  he  said  r^ 

"The  contractors  for  the  settlement  of  our  vacant  domain  have  not 
yet  had  time  to  perfect  their  respective  contracts,  and  before  a  fair 
experiment  of  the  policy  of  this  mode  of  settling  the  country  is  made, 
it  should  not  be  condemned.  The  dignity,  as  well  as  the  interests  of 
the  nation,  requires,  as  the  executive  believes,  a  strict  fulfillment  of  all 
its  pledges.  If  individuals  are  not  protected  in  their  just  rights,  it 
will  be  utterly  impossible  that  any  confidence  should  exist." 

Regardless  of  his  veto,  however,  Congress  passed  the  bill  with 
a  constitutional  majority  which  repealed  these  contract  laws. 

A  period  of  litigation  and  special  legislation  began  immedi- 
ately after  the  repeal  of  the  contract  laws  in  which  an  effort 
was  made  to  determine  the  rights  of  the  colonists  and  of  the 
contractors  to  lands  which  they  claimed  by  virtue  of  these  laws. 
Many  of  the  contracts  were  forfeited  either  by  acts  of  Congress 
or  decisions  of  the  court,  but,  generally  speaking,  rights  of  colon- 


"  Sayles,   Real  Estate  Laws  of  Texas,  1:    183. 
"  Sayles,  Early  Laws  of  Texas,  1 :  525. 
*>Ibid.,  p.  537. 

^  Houston,    President    Sam,    Veto    Message,    January    10,    1844,    in    Senate 
Journal,  p.  99. 
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ists  were  fully  protected  from  the  penalties  attached  to  the  non- 
compliance with  the  contract  by  the  immigration  agent  or  com- 
pany which  introduced  them." 

Preemption  Claims 

Preemption  may  be  defined  as  a  method  of  selling  public  land 
to  actual  settlers  by  private  contract  on  a  credit  basis.  A  nom- 
inal minimum  price  for  the  land,  together  with  certain  condi- 
tions of  residence,  cultivation,  and  payment  of  the  purchase 
price,  are  specified  in  the  law.  A  settler  is  presupposed  to  have 
located  on  a  piece  of  land  which  he  believes  to  be  vacant  and 
which  he  desires  to  purchase  in  accordance  with  the  provi- 
sions. The  right  of  preemption,  then,  protects  him  against  all 
other  claimants  in  the  purchase  of  this  particular  piece  of  land 
according  to  the  terms  that  have  been  prescribed  in  the  law. 
Preemption  is,  therefore,  a  private  sale  because  it  admits  of  no 
competition ;  the  first  man  to  occupy  a  piece  of  land  subject  to 
preemption  has  a  preference  right  to  buy  it.  The  essential  con- 
ditions of  the  contract  are  bona  fide  residence  and  actual  cul- 
tivation. Preemption  is  also  a  credit  sale  because  the  purchase 
price  is  usually  not  payable  until  the  other  conditions  of  resi- 
dence and  cultivation  have  been  fulfilled.  It  differs  from  other 
credit  sales  in  that  no  interest  is  charged. 

The  right  of  preemption  has  also  been  described  in  the  follow- 
ing terms  :-^ 

"Preemption,  originated  in  the  necessities  of  the  settlers.  It  is  not 
a  free  grant  of  land,  but  a  privilege  granted  to  a  settler  in  purchasing 
a  tract  of  land  as  against  other  competitors.     It  amounts  simply  to  the 


-'  For  citations  to  these  laws  and  cases  in  which  they  have  been  inter- 
preted, see  Sayles,  Real  Estate  Laws  of  Texas,  1 :  181-207.  In  this  con- 
nection the  case  of  Preston  vs.  Walsh,  109  U.  S.  297,  is  a  very  interesting 
and  illuminating  one  because  it  contains  a  good  review  of  the  colonization 
laws  of  Texas  and  a  statement  of  the  interpretation  placed  upon  them  by 
the  United  States  Supreme  Court.  The  opinion  of  the  Court  by  Justice 
Miller  and  the  dissenting  opinions  by  Justices  Harlan  and  Field  clearly 
set  forth  the  controverted  views.  The  case  involved  the  enforcement  of 
Mercer's  contract  for  the  establishment  of  a  colony  of  immigrants  in  Texas. 
The  Court  held  the  contract  to  be  of  doubtful  validity  and  void  because  of 
non-compliance. 

^•■'  Sato,  Sliasuke,  History  of  the  Land  Question  in  the  United  States, 
Johns  Hopkins  University  Studies,  4  :  417. 


[47] 


48  BULLETIN    OF    THE    UNIVERSITY    OF    WISCONSIN 

exclusion  of  competition,  and  the  purchase  of  land  at  a  minimum  or  a 
double  minimum  price,  as  the  case  may  require." 

The  origin,  purpose  and  general  results  of  this  system  in  the 
United  States  have  been  set  forth  in  the  following  significant 
statement  of  the  Public  Land  Commission.^* 

"The  preemption  system  was  the  result  of  law,  experience,  execu- 
tive orders,  departmental  rulings  and  judicial  construction.  It  has 
been  many-phased  and  was  applied  by  special  acts  to  special  localities, 
with  peculiar  or  additional  features,  but  it  has  always  contained,  even 
to  this  day,  the  germ  of  actual  settlement,  under  which  thousands  of 
homes  have  been  made,  and  lands  made  productive,  yielding  a  profit  in 
crops  to  the  farmer  and  increasing  resources  to  the  nation." 

Preemption  never  had  the  historical  setting  in  Texas  that  it 
had  in  the  United  States.  It  was  a  fully  developed  principle 
of  land  legislation  when  it  was  first  enacted  in  the  land  laws  of 
the  Republic  and  of  the  new  Commonwealth.  In  fact  the  prin- 
ciple probably  was  borrowed  directly  from  the  United  States, 
especially  since  the  first  preemption  law  of  any  importance  in 
Texas  was  passed  within  four  years  after  this  method  of  dis- 
posal had  been  incorporated  into  the  general  land  system  of  the 
federal  government.  The  enactment  of  such  legislation  was  the 
result  of  a  general  sentiment  prevailing  in  Texas  at  that  time  to 
the  effect  that  a  law  which  would  prevent  any  other  mode  of 
acquiring  a  right  to  lands  than  by  occupancy  would  be  a  strong 
inducement  to  those  who  wished  to  cultivate  their  lands  to  settle 
upon  them  and  thereby  give  to  the  frontiers,  where  it  was  most 
needed,  additional  strength.^" 

The  payment  of  a  purchase  price  in  the  preemption  system  of 
Texas  was  not  such  an  important  consideration  as  in  the  United 
States.  For  the  most  part,  lands  could  be  acquired  for  fifty 
cents  an  acre.  Settlement  and  cultivation  were  the  central  fea- 
tures. The  adoption  of  the  preemption  and  homestead  prin- 
ciples of  land  settlement  marked  the  relaxation  of  the  govern- 
ment from  those  aggressive  methods  of  direct  colonization  em- 
bodied in  the  laws  authorizing  headright  grants  and  immigra- 
tion contracts  and  the  assumption  of  a  more  passive  attitude 
toward  this  subject. 


"Donaldson,  op.  cit.,  p.  215. 

"House    Committee    on     Public     Lands.     Report,     published     in     Houston 
Telegraph  and  Texas  Register,  1839. 
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AVithin  thirty  days  after  the  settler  had  moved  upon  a  piece 
of  land,  he  was  required  to  file  with  the  surveyor  of  the  county 
or  district  in  which  the  land  was  situated,  a  sworn  written  ap- 
plication which  would  designate  the  land  that  he  wished  to 
claim.  The  application  also  stated  that  he  claimed  the  land  for 
himself  in  good, faith;  that  he  did  not  owti  160  acres  of  land  in 
the  state ;  that  he  had  no  other  residence  on  land  of  his  own ; 
that  he  had  actually  settled  upon  the  land  which  he  claimed; 
and  that  he  believed  it  to  be  "vacant  and  unappropriated"  pub- 
lic domain.  Failure  to  make  this  application  would  forfeit  all 
rights  to  claim  the  land.  This  application  served  as  a  notice 
to  the  surveyor  to  survey  the  land  and  keep  a  record  of  the 
claim.  Usually  a  preemptor  could  not  claim  more  than  160 
acres,  though  under  the  law  of  1845  he  might  claim  320.  The 
privilege  of  preemption,  together  with  the  improvements,  could 
be  sold  to  another  actual  settler  and  occupant.  As  soon  as  the 
assignee  had  completed  the  requirements  of  the  law,  he  was  en- 
titled to  the  patent  just  as  the  original  claimant  would  have 
been.  When  the  preemptor,  or  his  assignee,  had  completed  a 
residence  of  three  years  on  the  land,  he  was  required  to  present 
an  affidavit  to  that  effect  from  two  respectable  witnesses  and  pay 
such  dues  and  fees  as  were  required  by  law,  whereupon  a  pat- 
ent would  be  issued  to  him.  Details  of  the  law  were  changed 
from  time  to  time,  but  the  principle  remained  unaffected.  With 
the  exception  of  four  years  intervening  February  13,  1854,  and 
February  10,  1858,  land  could  be  acquired  in  Texas  by  right  of 
preemption  from  1845  till  1889.  At  the  last  mentioned  date  all 
preemption  laws  were  repealed.'^ 

Homestead  Donations 

Generally  speaking,  a  homestead  may  be  defined  as  a  free 
grant  of  land  to  an  actual  settler  upon  the  fulfillment  of  certain 
conditions  of  residence  and  cultivation.  Usually  the  land  has 
been  surveyed  by  the  government  before  it  has  been  opened  for 
settlement,  but  if  not,  it  would  be  upon  application.     The  privi- 


*•  For  a  brief  review  of  the  preemption   laws  of  Texas  and    citations   to 
separate  acts,  see  Sayles,  Real  Estate  Laws  of  Texas,  1 :   288-301. 
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lege  of  acquiring  land  in  this  way  has  been  regarded  through- 
out all  homestead  legislation  in  America  as  a  civil  right  of  every 
citizen  who  does  not  omii  land.  Bona  fide  occupation  and  cul- 
tivation of  the  soil  are  both  the  essential  terms  of  the  grant  and 
the  purposes  for  which  the  grant  is  made.  A  homestead,  there- 
fore, is  not  a  sale  of  land  in  any  sense ;  it  is  an  absolute  dona- 
tion. The  principle  of  "commutation  of  homestead  entries," 
however,  is  a  characteristic  feature  of  the  homestead  laws  of  the 
United  States.  This  principle  authorizes  the  settler  to  purchase 
his  homestead  for  a  nominal  price  at  the  expiration  of  a  certain 
period  of  residence  in  lieu  of  the  remaining  residence  require- 
ments. Another  feature  of  this  legislation  well  worthy  of  spe- 
cial emphasis  is  the  exemption  of  homesteads  from  obligation 
for  debt  contracted  prior  to  tlie  issuance  of  the  patent. 

The  following  eulogy  of  the  Homestead  Law  of  the  United 
States  has  been  made  by  the  Public  Land  Commission.  It  is 
a  significant  statement  that  is  worthy  of  repetition  here  because 
it  shows  the  origin  and  purpose  of  this  sort  of  legislation." 

"The  Homestead  Act  is  now  the  approved  method  of  acquiring  title 
to  public  lands,  .  .  .  and  was  the  outgrowth  of  a  system  extend- 
ing through  nearly  eighty  years,  and  now,  within  the  circle  of  a  hun- 
dred years  since  the  United  States  acquired  the  first  of  her  public 
lands,  the  Homestead  Act  stands  as  the  concentrated  tvisdom  of  legis- 
lation for  the  settlement  of  the  public  lands.  It  protects  the  govern- 
ment; it  fills  the  state  with  homes;  it  builds  up  communities  and  les- 
sens the  chances  of  social  and  civil  disorder  by  giving  ownership  of 
the  soil,  in  small  tracts,  to  the  occupants  thereof.  It  was  copied  from 
no  other  nation's  system.  It  was  originally  and  distinctly  American 
and  remains  a  monument  to  its  originators." 

From  an  historical  point  of  view  homesteads  in  Texas  can 
hardly  be  spoken  of  as  the  "concentrated  wisdom  of  legislation 
for  the  settlement  of  public  lands."  The  germ  of  the  home- 
stead donation  system  is  found  to  have  been  established  in  Texas 
twenty-five  years  before  the  passage  of  the  Homestead  law  in 
the  United  States,  and  it  had  undergone  a  process  of  enlarge- 
ment and  development  throughout  all  that  period  before  the 
principle  was  adopted  as  an  integral  part  of  the  land  system  of 
the  United  States.  The  laws  of  the  nation  and  of  the  state  are 
almost  identical  in  principle ;  but  one  probably  cannot  correctly 


Quoted  by   Sato,  op.   cit.   p.   435. 
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be  said  to  have  been  copied  from  the  other,  for  each  was  adopted 
as  the  result  of  a  different  set  of  political  and  economic  forces. 
Politically  the  Homestead  law  in  the  United  States  is  said  to  be 
a  measure  that  was  adopted  to  prevent  the  retrocession  of  gov- 
ernment lands  to  the  states  and  thereby  to  prevent  the  spread  of 
slavery ;  economically  it  is  a  measure  that  was  adopted  to  better 
the  conditions  of  free  labor.-*  In  the  beginning  the  homestead 
law  of  Texas  was  a  measure  of  expediency  adopted  to  encourage 
settlement  along  a  military  road.-*'  This  was  in  1838.  In  1845 
the  scope  of  the  law  was  enlarged  and  in  1854  a  more  general 
law  was  passed.  Since  1866  every  citizen  of  the  state  has  had  a 
constitutional  right  to  a  homestead  so  long  as  any  public  land 
remained  subject  to  individual  appropriation  and  settlement. 
Consequently  the  legislature  was  stripped  of  its  power  to  repeal 
the  homestead  law,  but  the  Supreme  Court  of  Texas  has  recently 
held  that  there  is  no  longer  any  vacant  public  land  in  the  state 
subject  to  homestead  entry. ^° 

The  usual  size  of  a  homestead  in  Texas  is  160  acres,  though 
some  homesteads  of  larger  size  have  been  acquired.  The  gen- 
eral conditions  of  the  donation  have  been  that  the  claimant 
select,  locate  and  occupy  the  land  for  a  period  of  three  years  and 
pay  the  office  fees  on  the  same.     As  soon  as  these  conditions  are 


^  Sato,  op.  cit.  pp.  428-434.  Even  if  the  Homestead  Act  was  not  adopted 
for  the  avowed  purpose  of  preventing  retrocession  of  land  to  the  states, 
it  was  intimately  bound  up  with  the  slavery  issue  and  its  passage  was 
successfully  prevented  for  a  long  series  of  years  by  the  representatives  of 
southern  states  who  opposed  it  for  political  reasons.  Mr.  John  Bell  San- 
born, writing  in  the  American  Historical  Review  (vol.  6,  pp.  36-37),  says: 
"The  advocate  of  state-sovereignty  and  strict  construction  saw  in  the 
homestead  act  an  increase  in  the  power  of  the  general  government  and 
therefore  gave  his  aid  to  its  defeat.  To  the  Know-Nothing  it  was  an 
inducement  to  foreigners  to  come  to  our  country  and  bring  with  them 
subservience  to  the  Pope.  And,  strongest  opponent  of  all,  the  slaveholder 
saw  that  free  homesteads  meant  the  rapid  settlement  of  the  lands  by  the 
people  of  the  North  and  the  passing  of  the  territories  from  his  hands  for- 
ever. He  found  himself  defeated  in  the  struggle  for  Kansas  even  without 
the  homestead  law  to  aid  the  Northern  emigrant ;  with  it,  he  saw.  the 
North  would  be  invincible.  With  all  this  powerful  opposition  is  it  any 
wonder  that  bills  which  benefited  directly  only  a  class  of  citizens  having 
little  political  infiuence  should  have  waited  so  long  to  become  law?" 

*»For  a  brief  review  of  the  homestead  donation  laws  and  citations  to 
the  separate  acts,  see  Sayles,  Real  Estate  Laws  of  Texas,  1:  302-313. 

*»  Hogue  vs.   Baker,  92  Texas   G8,   1898. 
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complied  with,  a  patent  is  issued.  The  principal  differences  in 
securing  a  homestead  under  the  laws  of  the  state  and  of  the  na- 
tion are  that  in  the  United  States  the  settler  is  required  to  live 
on  his  land  five  years^^  instead  of  three  years  as  in  Texas,  and 
also  that  he  is  given  greater  privileges  of  "commutation"  there 
than  in  Texas.  Another  distinction  of  no  little  importance  is 
found  in  the  fact  that  homesteads  acquired  and  held  under  the 
national  law  are  exempt  from  seizure  for  debt  only  so  long  as 
they  have  not  been  patented.  As  soon  as  a  patent  has  been 
issued,  they  become  subject  to  the  homestead  exemption  laws  of 
the  state  in  which  they  are  situated.  In  Texas  the  exemption  is 
just  the  same  after  the  issuance  of  the  patent  as  before.  So  long 
as  the  land  remains  in  the,  possession  of  an  owner  who  acquired 
it  as  a  homestead  donation,  it  is  exempt  from  all  claims  of  private 
indebtedness  except  for  work  and  materials  used  in  constructing 
improvements  when  such  work  and  materials  were  contracted  for 
in  writing  with  the  consent  of  the  wife.  This  principle  of  home- 
stead exemption  is  claimed  to  have  originated  in.  Texas  and 
doubtless  has  had  a  more  complete  development  and  more  ex- 
tended application  there  than  in  any  other  state  in  the  Union.^^ 


*^  Has  been  changed   since  the  above  was  written   to   three  years. 

«2  Sayles,  Civil  Statutes  of  Texas,  1897,  1:  936-7  and  947;  see  also  an 
article  on  Texas  Homestead  Laws  in  The  Texas  Review,  1:  372-376,  Feb- 
ruary, 1886. 
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CHAPTER  III 

LAND  GRANTS  TO  INTERNAL  IMPROVEMENT 
COMPANIES 

State  Aid  to  Internal  Improvements 

Soon  after  Texas  became  an  integral  part  of  the  United  States 
and  as  such  still  retained  the  power  to  dispose  of  the  public 
lands  within  its  borders,  the  state  committed  itself  to  the  en- 
couragement of  an  extensive  system  of  internal  improvements. 
At  that  time  these  public  lands  were  the  only  means  at  its  dis- 
posal for  carrying  out  such  an  ambitious  program.  Conse- 
quently, they  were  granted  in  exceptionally  large  quantities  and 
on  easy  terms  to  private  corporations,  which,  in  turn,  agreed  to 
construct  and  operate  the  desired  improvements.  In  a  later 
period  of  its  development  the  state  became  the  custodian  of  large 
funds  accumulated  from  the  sale  of  the  lands  that  had  been  set 
apart  for  the  benefit  of  the  public  schools.  Then  the  plan  was 
conceived  of  lending  these  funds  particularly  to  railway  com- 
panies in  addition  to  the  land  grants  in  order  to  aid  them  in  an 
immediate  construction  of  the  contemplated  lines. ^  Thus  the 
public  lands  of  Texas  were  used  directly  and  indirectly  to  stimu- 
late a  rapid  and  an  extensive  development  within  the  state  of 
great  productive  enterprises  under  private  ownership  and  man- 
agement. 

Scope  of  this  Legislation 

The  whole  program  for  the  encouragement  of  these  internal 
improvements  included  donations  of  land  for  the  construction 
of  railways,  the  l)uilding  of  steamboats,   the   improvement  of 


1  Sayles,  Eai-ly  Laws  of  Texas,  2:  378  and  419;  Potts,  Charles  S..  RaU- 
road  Transportation  in  Texas  gives  a  Kood  brief  account  of  these  loans, 
Bulletin  of  the  University  of  Texas,  No.  119,  pp.  89-92. 
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rivers  for  navigation,  the  digging  of  canals  and  ditches  for  irri- 
gation, the  boring  of  artesian  wells,  and  the  erection  and  opera- 
tion of  certain  manufacturing  industries.^  Grants  of  land  were 
made  at  various  times  for  all  these  purposes  and  were  author- 
ized both  under  general  law  and  by  special  acts.  In  general, 
this  legislation  was  prompted  by  legitimate  motives,  but  a  very 
large  part  of  it  only  made  possible  the  growth  of  gigantic 
schemes  of  speculation  and  fraud  which  in  the  end  brought 
about  an  enormous  waste  of  the  public  domain. 

Economic  Demand  for  Such  Assistance 

The  agitation  for  a  system  of  internal  improvements  was  a  con- 
crete expression  of  the  demand  for  the  immediate  enhancement 
of  land  values  that  was  discussed  in  the  preceding  chapter.  This 
demand  was  composed  of  two  important  elements :  first,  the  want 
of  a  more  extended  market  for  agricultural  produce  which  was 
the  chief  asset  of  this  far-away  state ;  and  second,  the  need  of  a 
rapid  growth  in  population  within  the  borders  of  the  new  com- 
monwealth. Increased  transportation  facilities  and  the  estab- 
lishment of  new  industries  within  the  state  would  satisfy  the 
first  want.  Moreover,  the  construction  and  operation  of  rail- 
ways would  fulfill  the  second  one,  for  the  railway  companies 
would  be  forced  as  a  matter  of  self-interest  to  bring  immigrants 
into  the  state,  not  only  to  develop  traffic  for  their  lines  but  also 
to  enable  them  to  sell  their  lands  which  they  were  required  to 
dispose  of  within  a  limited  time.  The  demand  for  railway  build- 
ing was  also  particularly  forceful  because  it  was  argued  that 
in  addition  to  the  opportunities  it  would  afford  for  increasing 
the  value  of  lands  already  held  by  private  owners  the  occupancy 
of  railway  lands  would  make  the  alternate  sections  reserved  to 
the  state,  and  which  lay  immediately  adjacent  to  them,  more  de- 
sirable and  valuable.  The  enhancement  of  land  values,  there- 
fore, constituted  an  economic  demand  for  which  a  system  of  in- 
ternal improvements  seemed  to  offer  an  effective  means  of  satis- 
faction and  to  which  the  state  responded  in  a  most  liberal  and 
beneficent  manner. 


'Sayles,  op.  cit.  2:  333,  430,  546,  and  556;  also  3:  281,  286.  306,  and  317, 
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Early  Agitation  for  Land  Grants  to  Railways 

The  system  of  railways  that  was  first  contemplated  in  Texas 
consisted  of  two  important  parts :  first,  a  network  of  intrastate 
roads  which  would  afford  a  means  of  communication  and  trans- 
portation within  the  state  and  to  the  Gulf ;  and  second,  one  grand 
trunk  line  extending  from  near  Fulton,  Arkansas,  on  the  east 
to  El  Paso  on  the  west  which  would  eventually  become  a  part  of 
a  continuous  transcontinental  railway  system  and  which  would 
thus  make  Texas  tributary  to  a  great  national  highway  to  the 
Pacific  coast.  The  effort  to  secure  and  assist  in  the  construction 
of  this  railway  of  "national  importance"  really  preceded  the 
agitation  for  a  general  plan  of  land  donation,  but  it  involved 
a  long  series  of  special  legislative  acts,  whereas  the  aid  rendered 
to  the  shorter  roads  was  for  the  most  part  granted  under  gen- 
eral law. 

As  early  as  1850  it  was  thought  that  the  United  States  gov- 
ernment might  undertake  to  build  a  national  road  to  the  Pacific 
coast.  By  joint  resolution  on  February  9,  of  that  year,  the 
Texas  Legislature  authorized  the  United  States  government  to 
build  such  a  road  from  some  point  on  the  Gulf  of  Mexico  or  the 
Mississippi  River  through  the  limits  of  the  state.^  This  resolu- 
tion guaranteed  a  right-of-way  200  yards  wide  throughout  the 
state  and  assured  the  federal  government  that  all  reasonable  and 
proper  facilities  and  cooperation  in  the  construction  of  such  a 
road  would  be  extended  to  it.  It  also  specified  that  all  public 
lands  lying  within  ten  miles  of  each  side  of  the  right-of-way 
should  be  surveyed  into  sections  of  six  hundred  and  forty  acres 
each  and  that  the  alternate  sections,  in  addition  to  the  land  with- 
in the  right-of-way,  should  belong  to  the  United  States  govern- 
ment on  condition  that  it  accept  this  proposition  before  March 
4,  1851.  In  case  the  construction  of  the  road  was  not  under- 
taken or  some  other  route  selected  by  that  time,  the  resolution 
would  cease  and  have  no  effect. 

The  joint  resolution  of  1850  was  the  result  of  a  general  agita- 
tion throughout  the  South  and  particularly  in  Louisiana  and 
Texas  for  a  national  road  to  the  Pacific  coast  over  a  southern 


'Ibid.,  art.   2041;  Gammel,   op.  cit.  3:    589. 
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route.*  The  members  of  the  Texas  Legislature  believed  that  a 
large  grant  of  land  would  be  a  strong  inducement  for  the  selec- 
tion of  the  route  and  the  construction  of  the  road  through  their 
state.  The  report  of  the  Senate  Committee  which  recommended 
the  passage  of  this  resolution  recited  that  it  was  the  constitu- 
tional power  and  the  duty  of  the  United  States  government  to 
construct  such  a  road  for  commercial  and  military  reasons.^ 
Climatic  conditions,  it  said,  favored  the  southern  route,  but  the 
United  States  could  not  build  the  road  without  assistance.  The 
committee  argued  that  the  donation  of  these  lands  would  be  a 
great  material  advantage  to  the  state,  for  the  road  would  pass 
through  it  for  a  distance  of  six  hundred  miles  and  through  a 
portion  in  which  most  of  the  lands  were  then  unappropriated 
and  unsettled.  Without  the  construction  of  this  road,  the  public 
lands  through  which  it  would  pass  must  of  necessity  remain 
nominally  valueless  to  the  state  for  years  to  come.  Conse- 
quently the  committee  assumed  that  one-fourth  of  these  lands 
would  be  worth  more  with  the  road  running  through  them  than 
the  whole  would  without  the  road,  and  it  asserted  that  it  be- 
lieved this  assumption  would  not  be  contradicted  by  any  one. 
Moreover,  it  was  estimated  that  the  quantity  of  land  thus  set 
apart  for  this  purpose  would  amount  to  2,560,000  acres,  which, 
at  the  rate  of  two  dollars  an  acre,  would  be  equivalent  to  a  dona- 
tion to  the  federal  government  of  $5,120,000,  or  more  than 
enough  to  pay  half  the  cost  of  constructing  the  road  through 
the  state. 

In  concluding  its  remarks  in  favor  of  the  resolution,  the  re- 
port of  the  committee  says : 

"What  will  Texas  have  gained  if  she  takes  this  course  and  the  road 
is  then  not  made?  She  will  have  shown  to  her  sister  states  of  the 
Union  that  she  considers  the  construction  of  this  road  of  vital*  import- 
ance to  the  prosperity  and  welfare  of  the  whole  mass  of  the  citizens 


*  See  an  account  hi  tlic  Texas  State  Gazette,  January  24,  1852,  of  a 
railroad  convention  at  New  Orleans  for  which  the  purposes  are  stated  to 
be :  "Not  to  build  roads  or  digest  charters  for  companies  to  build  roads, 
but  the  aim  is  to  consolidate  and  unite  public  opinion  in  the  South  upon 
a  general  system  of  railway  communication,  connecting  and  blending  every 
portion  of  the*  South  and  Southwest  in  close  harmony — a  system  of  which 
New  Orleans  shall  be  the  grand  center." 

'  Robertson,  J.  B.,  Chairman  of  the  Senate  Committee,  Report,  published 
in  the  Texa»  State  Gazette,  January  12,  1850,  p.   1G5. 
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of  this  mighty  Republic,  if  not  to  the  preservation  of  the  Union  itself; 
and  that  she,  having  the  means  within  herself,  had  the  foresight  and 
liberality  to  step  forward  and  tender  with  a  younger  sister's  love  of 
the  family  union  the  means  for  constructing  the  road  for  more  than 
half  its   length  to  our  federal   head." 

No  advantage  was  taken  of  this  offer,  however,  by  the  national 
government  and  it  therefore  expired  by  its  own  limitation. 

The  report  of  the  senate  committee  and  the  subsequent  action 
on  the  joint  resolution  whicli  it  recommended  doubtless  are  fairly 
representative  of  the  attitude  of  the  public  mind  toward  the 
railway  problem  of  1850.  The  failure  of  the  federal  govern- 
ment to  act  under  these  circumstances  could  only  accelerate  dis- 
cussion and  crystallize  the  popular  demand  for  substantial  assist- 
ance to  railway  building.  Consequently  a  convention  of  dele- 
gates from  twenty-two  counties  met  in  Austin,  November  17, 
1851,  to  discuss  the  subject  of  railways.*'  Among  its  delegates 
were  such  noted  men  as  I.  A.  Paschal,  0.  C.  Hartley,  J.  M. 
Crockett,  David  C.  Dicldnson,  John  W.  Dancy,  and  G.  W. 
Paschal;  men  whose  names  are  very  familiar  to  the  student  of 
Texas  politics  and  jurisprudence  of  that  time.  The  convention 
remained  in  session  ten  days.  The  Texas  State  Gazette  saj^s 
that  its  proceedings  were  characterized  bj-  much  spirit  and  that 
much  information,  statistical  and  otherwise,  was  elicited  from 
the  discussions.  Judge  Paschal,  from  the  committee  and  in  be- 
half of  its  chairman,  read  a  lengthy  and  able  report  which  pro- 
posed that  the  state  should  work  out  an  extensive  scheme  of  in- 
ternal improvements  and  should  furnish  liberal  aid  to  private 
corporations  for  their  construction  and  operation.  At  the  close 
of  his  report  he  offered  resolutions  recommending  that  the  legis- 
lature be  requested  to  submit  the  following  propositions  to  a  vote 
of  the  people :  first,  that  $3,000,000  be  set  aside  as  an  internal 
improvement  fund ;  second,  that  the  building  of  railways  within 
the  state  be  encouraged  by  a  loan  of  one-third  of  their  cost,  in 
installments  of  money  as  the  roads  progress  by  sections  of  ten 
miles,  retaining  a  lien  in  preference  to  all  others,  in  the  roads, 
fixtures,  engines,  and  other  equipment  to  secure  the  reimburse- 
ment of  the  principal  and  interest  at  the  rate  of  five  per  cent; 
third,  that  5,000  acres  of  land  scrip  be  issued  as  a  bounty  for 


•See  the  Texas  State  Gazette,  December  6,  1851,  p.  153. 
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each  mile  of  every  ten  miles  of  approved  road  constructed  in 
the  state ;  and  finally,  that  a  railway  running  nearly  through  the 
heart  of  the  state  from  the  eastern  to  the  western  boundary 
should  be  encouraged  by  a  liberal  charter  and  donation  of  land. 
After  an  extended  discussion,  in  which  Messrs,  Gordon,  Payne, 
Taylor  of  Harrison,  Neill,  Paschal,  Wilson,  Eddy,  Neighbors, 
Hunt  and  Scott  participated,  the  resolutions  were  adopted  and 
a  committee  of  five  selected  to  memoralize  the  legislature.  The 
committee  consisted  of  I.  A.  Paschal  of  Bexar  county,  George 
W.  Smith  of  Jasper,  L.  C.  Clopton  of  Smith,  A.  M.  Lewis  of 
Washington,  and  A.  H.  Marshall  of  Gonzales. 

The  session  laws  of  1852  do  not  show  that  the  propositions 
set  forth  in  the  preceding  paragraph  were  submitted  to  the  vote 
of  the  people  or  that  any  action  was  taken  on  them  during  that 
session  of  the  legislature.  Nevertheless  they  were  all  enacted 
into  law  within  the  next  five  years  though  the  details  of  their 
provisions  were  greatly  modified  and  the  assistance  offered  was 
somewhat  reduced.  The  legislature  of  1852  did  charter  nine 
railway  companies,  each  by  special  act,^  and  granted  to  each  one  / 
eight  sections  of  land  for  each  mile  of  completed  road.^  This 
sort  of  legislation,  however,  was  unsatisfactory  for  two  reasons : 
first,  the  roads  were  not  being  built  and  could  not  be  built  with 
the  amount  of  funds  which  companies  could  obtain  on  eight  sec- 
tions of  unimproved  land ;  and  second,  it  was  special  legislation, 


'  These  charters  were  granted  to  the  following  named  companies :  Special 
Laws  of  Texas,  1852. 

1.  Ch.     75,  p.      68,  Buffalo,  Brazos  &  Colorado   R.   R.   Co. 

2.  Ch.   109,   p.     97.  Henderson  &  Burkvllle   R.  R.   Co. 

3.  Ch.   146,  p.   130,  Texas  Central  R.  R.  Co. 

4.  Ch.   147,  p.   136,  Texas  &  Louisiana  Central  R.  R.   Co. 

5.  Ch.  148,  p.  142,  Galveston  &  Red  River  R.  R.  Co.,  supplementary  to 
an  act  March  11,   1848. 

6.  Ch.  152,  p.  160,  San  Antonio  Ry.  Co.,  supplementary  to  Act  of  Sep- 
tember 5,  1850. 

7.  Ch.   192,  p.   183,  Texas  Western  R.  R.  Co.,    (See  also  ch.   214,  p.   220). 

8.  Ch.   195,   p.   197,  Vicksburg  &   El   Taso   Railroad   Co. 

9.  Ch.   201,  p.   205,  Brazos  &  Colorado  R.  R.   Co. 

«  A  number  of  companies  had  been  chartered  previous  to  this  time.  The 
Harrisburg  &  Brazos  seems  to  have  been  the  first  one  actually  to  have 
begun  construction.  This  was  in  1840.  The  Buffalo,  Bayou,  Brazos  & 
Colorado,  chartered  In  1850,  had  completed  twenty  miles  by  August  1, 
1853.  This  event  was  celebrated  by  a  barbecue  at  Stafford  Point.  Potts, 
Charles  S.,  op   cit.,  pp.  23-36. 
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that  is,  the  legislature  had  adopted  a  method  of  creating  a  par- 
ticular company  by  a  separate  and  individual  act  to  construct 
and  operate  a  particular  piece  of  road.  Although  a  uniform 
quantity  of  eight  sections  to  the  mile  was  granted  to  each  of 
these  companies,  such  legislation  did  not  meet  the  popular  de- 
mand for  a  general  system  of  land  donations.  It  required  that 
companies  be  organized  and  that  application  be  made  for  a 
charter  before  any  assurance  could  be  given  that  the  company 
would  receive  any  aid  from  the  state,  whereas  a  general  system 
of  land  donation  would  afford  a  standing  offer  of  a  definite 
quantity  of  land  which  would  serve  as  an  inducement  for  the 
organization  of  companies  to  construct  desired  lines.  So  the 
discussion  and  agitation  went  on. 

After  the  adjournment  of  the  legislature  in  1852,  a  lively  in- 
terest in  the  subject  was  excited  and  maintained  throughout  the 
state.  Public  meetings  and  conventions  were  held  at  various 
points  and  at  all  of  them  there  was  a  decided  expression  of  opin- 
ion in  favor  of  some  liberal  and  enlarged  system,  having  for  its 
object  the  connection  of  the  various  points  of  the  state  by  a  rapid 
mode  of  inter-communication.  Finally  the  question  became  an 
issue  in  the  state  campaign  of  1853,  and  members  for  the  suc- 
ceeding legislature  were  chosen  with  reference  to  their  attitude 
toward  this  problem.  Commenting  editorially  on  the  situation, 
the  Texas  Gazette  says  :^ 

"We  have  observed  closely  the  announcements  for  the  Legislature 
made  in  the  various  parts  of  the  state  and  so  far  as  declarations  are 
given,  every  candidate  yet  in  the  field  is  in  favor  of  internal  improve- 
ments upon  some  plan  or  other.  This  is  a  pretty  plain  indication  of 
public  sentiment  and  bodes  much  good  to  the  state,  if  carried  out  at 
the  polls  in  August." 

The  result  was  tlie  law  of  January  30,  1854. 

The  General  Law  of  1854 

The  law  containing  the  general  plan  of  land  donation  as  it 
was  finally  worked  out  was  entitled,  "An  Act  to  encourage  the 
construction  of  railroads  in  Texas  by  donations  of  land."^°     It 

•  Texas  State  Gazette,  April   30,  1853. 

■"Sayles,  Early  Laws  of  Texas.  2:   326;   Gnmmel,  Laws  of  Texas,  3:   1455. 
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granted  to  any  railway  company  within  the  state  sixteen  sec- 
tions (10,240  acres)  of  land  for  every  mile  of  road  constructed 
and  put  in  running  order  on  condition  that  the  company  com- 
plete a  section  of  twenty-five  miles  or  more.  When  the  com- 
pany had  twenty-five  miles  of  its  road  under  contract  and  had 
filed  a  bond  of  $10,000  with  the  state  treasurer  to  insure  the  sur- 
vey of  the  land  and  the  completion  of  the  contract,  it  might  also 
file  with  the  Commissioner  of  the  General  Land  Office  an  applica- 
tion which  described  specifically  the  lands  applied  for  and  in- 
tended to  be  surveyed.  Such  application  might  apply  to  any 
portion  of  the  public  domain  subject  to  location  and  entry,  but 
it  could  not  include  more  than  800  sections.  The  lands  so  desig- 
nated would  then  be  exempt  from  any  future  location,  entry  or 
preemption  privilege  until  otherwise  directed.  The  railway 
company  was  required  to  survey  the  land  at  its  own  expense 
into  sections  of  640  acres  each  and  to  file  in  the  General  Land 
Office  the  field  notes  and  a  map  or  maps  on  which  the  odd  and 
even  sections  were  differently  colored  and  regularly  numbered. 
When  the  road  had  been  completed  and  put  in  running  order, 
the  Governor  was  directed  to  appoint  a  "skillful  engineer"  who 
should  examine  it,  and  upon  his  report  that  the  road  had  been 
completed  according  to  the  law  the  Commissioner  of  the  Gen- 
eral Land  Office  was  authorized  to  issue  patents  for  the  odd  sec- 
tions surveyed  according  to  this  act.  Furthermore,  the  rail- 
way companies  were  required  to  sell  the  lands  which  they 
acquired  in  this  manner  within  twelve  years  in  the  following 
proportions:  one-fourth  in  six  years,  one-fourth  in  eight  years, 
one-fourth  in  ten  years,  and  the  remainder  by  the  end  of  the 
twelfth  year.  In  later  years,  however,  this  time  limit  was 
greatly  extended.  The  land  could  not  be  sold  to  any  other  cor- 
poration except  for  such  purposes  as  might  be  necessary  for  car- 
rying on  the  business  of  the  railway.  Companies  thus  entitled 
to  a  grant  of  land  would  forfeit  their  privileges  unless  the  first 
section  of  the  twenty-five  miles  was  completed  within  two  years 
after  the  passage  of  the  act.  The  privileges  would  be  discontin- 
ued if  an  additional  section  of  the  road  as  contemplated  by  the 
charter  was  not  finished  each  year  after  the  completion  of  the 
first  twenty-five  miles.     The  act  also  provided  that  lands  could 
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not  be  donated  unless  the  rails  used  should  weigh  at  least  fifty- 
four  pounds  to  the  yard. 

Numerous  changes  were  made  in  the  detail  of  the  law  in  sub- 
sequent years.  The  time  for  the  completion  of  contracts  was 
frequently  extended  and  a  large  number  of  acts  for  the  relief 
of  particular  companies  were  passed  in  order  to  prevent  them 
from  forfeiting  the  privileges  and  rights  they  had  acquired  un- 
der the  act,  but  the  general  principles  set  forth  in  it  were  stead- 
fastly adhered  to  as  long  as  the  state  had  any  lands  to  donate,  ex- 
cept for  a  brief  period  of  four  years,  from  1869  to  1873.  Dur- 
ing this  time,  the  law  of  1854  and  all  of  its  amendments  were 
repealed  by  the  Constitution  of  1869,  and  the  whole  donation 
system  was  thereby  suspended.^^  In  1873  the  Constitution  of 
1869  was  amended  so  that  the  legislature  was  authorized  to  grant 
lands  not  exceeding  twenty  sections  to  the  mile  for  the  encour- 
agement of  railway  building,  and  the  principle  of  land  dona- 
tions for  internal  improvements  was  thereby  re-enacted.^^  The 
same  principle  was  embodied  in  the  Constitution  of  1876,  (Art. 
XIV,  sec.  3)  but  the  legislature  was  restrained  from  granting 
more  than  sixteen  sections  to  the  mile  and  from  making  a  reser- 
vation of  the  public  domain  for  the  purpose  of  satisfying  such 
grants.  The  details  of  this  legislation  were  elaborated  in  the 
acts  of  subsequent  legislatures.^^ 

Other  Plans  Before  the  Legislature 

A  numbei-  of  plans  for  using  lands  to  encourage  railway  build- 
ing and  other  internal  improvements,  other  than  the  one  em- 
bodied in  the  law  of  1854,  were  presented  to  the  legistafure. 
Perhaps  the  most  important  of  these  was  the  "State  Plan" 
which  contemplated  a  system  of  internal  improvements  to  be 
undertaken  and  conducted  by  the  state  with  money  raised  on 
the  sale  of  its  bonds.^*  The  accruing  interest  on  these  bonds 
was  to  be  paid  by  a  direct  tax  on  the  people  of  the  state  until  a 


"Attorney  General,  Brief  in  Davis  vs.  Graii,  16  Wal.  203,   1872. 
"  Sayles,  Real  Estate  Laws  of  Texas,  1  :   251. 
"  Sayles,  Enrlj/  Lntvs  of  Texas,  3:   449. 

"Throckmorton,    J.    "W.,     Chairman    House    Committee    on    Internal     Im- 
provements, Report,  House  Journals,   6th  Legislature,  p.   405. 
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sufficient  amount  could  be  realized  for  that  purpose  from  the 
sale  of  the  public  lands  or  from  the  profits  on  the  works  them- 
selves. One  of  its  strongest  advocates  was  Governor  E.  M.  Pease. 
The  disastrous  consequences  that  had  attended  similar  under- 
takings in  New  York,  Pennsylvania,  Indiana  and  Illinois  were 
used  very  effectively  by  the  committee  on  internal  improve- 
ments in  the  Texas  Legislature  to  defeat  this  project. 

Another  plan  no  less  novel  than  impractical,  but  which  for  a 
time  seems  to  have  had  some  strong  support,  was  the  so-called 
"Iron  Policy. "^^  This  scheme  contemplated  the  setting  apart 
of  all  the  money,  stocks,  bonds  and  other  evidences  of  debt  or 
cash  on  hand  then  in  the  treasury  and  not  otherwise  appro- 
priated and  75,000,000  acres  of  public  land  as  a  permanent  school 
fund.  The  management  of  this  property  was  to  be  entrusted  to 
a  board  of  internal  improvement  commissioners  elected  by  the 
people.  The  land  was  to  be  sold  and  $200,000,000  was  to  be  in- 
vested in  railroad  iron  which  was  to  be  lent  to  three  main  trunk 
lines.  Tolls  were  to  be  charged  by  the  companies  sufficient  to 
pay  six  per  cent  interest  on  the  amount  loaned  after  deducting 
expenses.  The  most  essential  feature  of  the  plan,  therefore,  was 
that  the  state  should  purchase  and  lend  to  the  railway  companies 
a  quantity  of  iron  sufficient  ultimately  to  cover  4,000  miles 
of  road. 

This  bill  was  reported  unconstitutional  by  the  committee  be- 
cause it  provided  for  tlie  continued  ownership  of  the  iron  by  the 
state.  This  was  in  direct  violation  of  that  provision  in  the  con- 
stitution which  said:  "The  state  shall  not  be  a  part  owner  in 
the  stock  or  property  belonging  to  a  corporation."  In  general, 
the  committee  objected  that  this  plan  presented  the  outlines  of 
a  most  stupendous  combination  of  systems  that  could  not  be 
reconciled  with  the  constitution  or  with  the  ordinary  rules  of 
prudent  legislation.  Consequently,  it  failed  to  obtain  sufficient 
support  to  enact  it  into  law. 

Efforts  to  Secure  a  Trunk  Line 

Side  by  side  with  the  general  system  of  land  donation  pre- 
scribed in  the  law  of  1854,  a  mass  of  special  legislation  was 


•■"Ibid.,  pp.   408-9. 
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enacted  which  chartered  particular  companies  and  granted  them 
immense  tracts  of  land  in  order  to  obtain  the  construction  of  a 
continuous  line  across  the  state.  Since  the  joint  resolution  of 
1850  had  failed  to  induce  the  federal  government  to  locate  and 
construct  the  desired  trunk  line,  the  legislature  in  1853  con- 
ceived the  idea  of  creating  an  enormous  "Reserve"  of  the  public 
lands  and  of  inducing  a  private  corporation  by  similar,  though 
larger  and  more  attractive,  donations  within  this  reserve,  to 
undertake  the  same  enterprise.  This  legislation  gave  rise  to 
what  is  known  as  the  "Mississippi  and  Pacific  Reserve." 

The  act  having  this  object  in  view  "appropriated  and  set 
apart  to  any  company  or  companies"  that  would  undertake  the 
construction  of  this  road  twenty  sections  of  land  for  each  mile 
of  road  completed  and  put  into  operation.^^  It  also  guaranteed 
to  such  a  company  the  right-of-way  three  hundred  feet  in  width 
through  the  public  lands  of  the  state  along  the  entire  length  of 
the  road.  In  addition  to  this,  it  authorized  the  company  to  hold 
and  enjoy  for  the  uses  of  the  road,  not  only  for  construction, 
but  for  equipment  as  well,  all  the  earth,  stone,  timber  and  other 
material  of  whatsoever  character  and  description  on  the  public 
lands  so  long  as  they  should  remain  the  property  of  the  state, 
except  that  the  timber  on  the  alternate  sections  reserved  to  the 
state  could  not  be  used.  To  satisfy  any  and  all  claims  to  land 
which  might  arise  from  the  grant  for  this  purpose,  the  Act  re- 
served all  the  vacant  and  unappropriated  land  belonging  to  the 
state,  which  lay  within  certain  designated  parallels  of  latitude 
and  degrees  of  longitude ;  in  other  words,  a  strip  of  land  which 
extended  clear  across  the  state  from  east  to  west,  the  width  of 
two  degrees  of  latitude.  This  immense  tract  of  land  was  not 
subject  to  location  or  entry  by  any  other  form  of  genuine  land 
certificate  until  the  road  had  been  sun^eyed.  When  this  had 
been  done,  the  limits  of  the  Reserve  were  to  be  withdrawn  to 
within  thirty  miles  on  each  side  of  the  right-of-way,  so  that  a 
strip  of  country  sixty  miles  wide  and  the  entire  length  of  the 
proposed  line  would  be  reserved  from  settlement  until  the  road 
was  built,  the  land  surveyed  into  sections,  and  the  railway  land 
patented  according  to  law. 


'«  Sayles,  Early  Laws  of  Texas.  2  :  386. 
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All  locations,  rights  and  claims  to  land  within  this  reservation 
and  under  any  form  of  genuine  land  certificate  which  had  been 
acquired  previously  to  the  passage  of  the  act  in  1853  were  not 
prejudiced  in  any  way  by  this  reservation.  Any  right  so  ac- 
quired could  be  perfected  into  a  legal  title  in  accordance  with 
the  general  laws  under  which  they  had  been  secured.^'^  But  when 
an}'  one  who  had  acquired  such  a  prior  right  or  equity  to  land 
failed  to  perfect  it  within  the  time  and  in  tlie  manner  prescribed 
by  law,  he  forever  lost  his  right  thereto.  Efforts  were  made  to 
maintain  rights  once  acquired  but  subsequently  lost  in  this  way. 
The  light  in  which  this  reservation  was  considered,  however, 
from  the  standpoint  of  the  state  administration  is  well  shown  in 
the  language  of  Chief  Justice  Moore  of  the  Texas  Supreme  Court 
when  he  said  :^^ 

"It  may  be  said  that  the  law  making  this  reservation  was  enacted 
for  the  benefit  of  a  private  corporation,  and  hence  it  is  not  a  statute 
of  which  the  court  can  take  judicial  notice.  We  think  it  may  well  be 
doubted  whether  any  part  of  this  law  can  be  regarded  as  a  private 
act,  which  does  not  come  within  judicial  notice.  Certainly  portions  of 
it,  and  especially  that  portion  making  the  said  reservation,  legislates 
upon  subjects  of  general  interest  and  affects  the  rights  of  the  people 
of  the  state  at  large,  and  must,  therefore,  be  held  to  be  public  and 
general  legislation  in  this  particular,  as  much  as  if  no  private  object 
were  embraced  In  the  law." 

The  act  creating  the  Mississippi  and  Pacific  Reserve  also  made 
it  the  duty  of  the  governor  to  advertise  in  such  newspapers  as 
he  might  select,  not  exceeding  twelve  in  number,  and  thus  in- 
vite bids  and  proposals  for  the  construction  of  this  road.  As 
soon  as  practicable  thereafter  he  should  select  from  the  pro- 
posals so  made  the  one  which  in  his  judgment,  under  all  cir- 
cumstances, offered  the  strongest  assurances  and  guaranties  that 
the  road  would  be  promptly  and  substantially  built  throughout 
its  whole  extent,  and  to  enter  into  a  contract  for  the  construc- 
tion and  maintenance  of  a  road  equal  at  all  times  and  in  all 
respects  to  any  other  of  the  first  class  Avhen  thoroughly  organized 
for  business.  Moreover,  this  contract  when  so  entered  into,  was 
declared  to  be  the  charter  of  what  should  be  known  as  the  Miss- 


"  Sayles,  Real  Estate  Laws  of  Tca-ns,  1:  258. 
^^  Woods  vs.   Durrett,  28   Texas   429,   436,   1866. 
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issippi  and  Pacific  Railroad  Company  of  which  the  contractors 
automatically  became  the  incorporators.  The  charter  was  good 
for  a  term  of  ninety  years  and  carried  with  it  all  the  power, 
immunities,  rights  and  privileges  necessary  to  carry  into  full 
effect  the  provisions  of  the  law. 

The  company  thus  created  was  authorized  to  form  connections 
with  other  companies  ' '  for  the  purpose  of  effecting  the  desirable 
and  national  object  of  constructing  a  continuous  and  national 
railway  from  the  Mississippi  river  to  the  Pacific  ocean."  The 
companies  so  united,  by  agreements  properly  entered  into  and- 
recorded  in  the  office  of  the  secretary  of  state,  were  to  be  re- 
garded as  one  corporation,  with  all  the  rights  necessary  to  ac- 
complish the  object.  The  only  assurance  required  of  the  incor- 
porators was  a  deposit  of  securities  to  the  amount  of  three  hun- 
dred thousand  dollars  as  a  guaranty  that  at  least  fifty  miles 
of  the  road  would  be  built  within  eighteen  months  after  the 
date  of  the  contract. 

In  pursuance  of  these  provisions  a  contract  was  entered  into 
by  the  governor  and  a  number  of  men  who  agreed  to  construct 
the  Mississippi  and  Pacific  Railroad.  But  the  deposit  offered 
by  the  contractors  as  required  by  law  was  not  approved  and  the 
contract  was  declared  by  state  officials  to  have  been  forfeited. 
Nevertheless,  sufficient  authority  had  been  attached  to  it,  that 
the  Atlantic  and  Pacific  Railroad  Company,  a  New  York  cor- 
poration, by  virtue  of  certain  transfers  of  railway  charters  and 
stock  connections  which  it  had  negotiated  and  established,  set 
up  a  claim  to  43,000,000  acres  of  land  in  Texas,  and  asserted  that 
in  consequence  of  the  prior  rights  and  locations  alrcad.y  held  by 
it  no  other  company  could  safely  proceed  under  the  state  char- 
ter." 

In  the  meantime  the  Memphis,  El  Paso  and  Pacific  Railroad 
Company  was  granted  a  new  charter  in  1856  and  authorized  to 
construct  the  road  contemplated  by  the  Act  of  December  31, 
1853.-"     Other  companies  had  been  chartered  whose  rights  and 


"  Pease,  Governor  E.  M.,  Veto  Message,  Senate  Journal,  6th  Legislature, 
p.  17  ;  see  also  Senate  Committee  on  Internal  Improvements,  Minority  Re- 
port, Senate  Journal,    6th   Legislature,   pp.    101-102. 

"Sayles,  Real  Estate  Laws  of  Texas.  1 :  254-5;  for  a  brief  account  of 
the  construction  of  this  line,  see  also  Potts,  op.  cit.  pp.  32-3  and  52-3. 
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privileges  were  in  apparent  conflict  with  those  of  the  Memphis, 
El  Paso  &  Pacific  Company  but  this  road  was  authorized  to  con- 
nect with  any  other  road  chartered  by  the  state  and  running  in 
the  general  direction  of  El  Paso.  The  subsequent  barter  and 
traffic  that  was  carried  on  with  these  conflicting  charters  and 
overlapping  reserves  brought  about  almost  endless  delay  in  the 
actual  construction  of  the  road.  Finally  the  roads  of  the  various 
small  companies  were  consolidated  into  the  lines  of  the  Southern 
Pacific  Company  and  of  the  Southern  Transcontinental  Com- 
pany, both  of  which  were  purchased  by  the  Texas  and  Pacific 
Railroad  Company  in  1873."^  The  Civil  War  also  intervened  and 
retarded  the  movement  so  that  almost  twenty-five  years  had 
passed  before  the  desired  road  was  actually  constructed  and  put 
in  operation  under  the  management  of  a  responsible  corporation 
as  one  continuous  line  of  railway  adjusted  and  adapted  to  the 
needs  of  the  traffic.^^ 

Constitutionality  of  Railway  Land  Grants 

The  reservation  for  the  Memphis,  El  Paso  and  Pacific  Railroad 
Company,  which  was  one  of  the  companies  chartered  to  build 
the  much  desired  trunk  line,  lay  within  the  old  Mississippi  and 
Pacific  Reserve  which  was  at  that  time  intact.  But  a  few  days 
after  granting  the  charter  and  reservation  to  this  company,  the 
legislature  opened  the  Mississippi  and  Pacific  Reserve  to  location 
and  sale,  and  on  March  1,  1857,  it  became  subject  to  location  the 
same  as  other  public  domain.-^  The  commissioner  of  the  general 
land  office  was  also  authorized  to  sell  land  scrip  which  could  be 
located  within  the  reserve.  Moreover,  the  constitution  of  1869 
provided  that  all  public  lands  which  had  previously  been  re- 
served for  the  benefit  of  railways  or  railway  companies  should 
thereafter  be  subject  to  location  and  survey  by  a  genuine  land 
certificate,^*  Accordingly  individual  land  certificates  covering 
nearly  twenty  thousand  acres  had  been  located  in  the  reserve, 
were  situated  on  lands  claimed  by  the  railway  companies,  and 


-' Sayles,  Real  Estate  Laws  of  Texas,  1:  254-5. 
"See  also  Potts,  op.  cit.  pp.   32-4,   46,  and  52-4. 
"Sayles,  Early  Laws  of  Texas,  2:  386. 
"  Article  X,   section   8. 

[GG] 


McKITRICK — THE    PUBLIC    LAND    SYSTEM    OP    TEXAS  67 

were  about  to  be  patented  by  the  commissioner  of  the  general 
land  office.-^  This  was  the  signal  for  a  legal  battle  between  the 
state  and  the  railway  companies  which  was  finally  ended  by  the 
decision  in  tlie  case  of  Davis  v.  Gray  in  the  United  States  Su- 
preme Court.^® 

The  real  question  before  the  court  was  whether  or  not  a  grant 
of  lands  by  the  state  in  a  charter  to  a  railway  company  is  a 
contract.  The  Supreme  Court  answered  this  question  in  the 
affirmative  and  held,  therefore,  that  sections  five  and  seven  of 
the  Constitution  of  1869  were  null  and  void  because  they  were 
contrary  to  the  United  States  Constitution  which  prohibits  a 
state  from  passing  any  act  that  will  impair  the  obligation  of  a 
contract. 

This  decision  was  rendered  in  1872,  and  it  made  good  the 
claims  of  the  railway  company  to  the  lands  within  the  reserva- 
tion that  had  been  located  and  surveyed  in  accordance  with  its 
charter.  It  also  had  the  effect  of  repudiating  all  those  private 
claims  to  land  within  the  reserve  that  had  been  acquired  by  in- 
dividuals and  settlers  who  had  believed  the  Act  of  1856  and  the 
Constitution  of  1869  to  be  conclusive  in  regard  to  the  rights  of 
the  railway  companies.  Some  lands  had  been  purchased  out- 
right from  the  state.  Consequently,  in  order  to  make  good  so 
far  as  possible,  the  injury  suffered  on  account  of  this  conflicting 
legislation  and  its  inability  to  patent  these  lands,  the  state,  by 
legislative  act,  refunded  the  money  that  had  been  paid  for  them.^^ 

One  good  effect  of  this  decision  upon  legislation  relating  to  fu- 
ture land  grants  is  found  in  the  fact  that  the  legislature  was 
eventually  prohibited  by  constitutional  enactment  from  making 
any  reservation  of  the  public  domain  to  satisfy  grants  of  land  for 
the  purpose  of  encouraging  the  construction  of  railways  and  in- 
ternal improvements.-^  It  did  not,  however,  cause  any  immedi- 
ate suspension  of  indulgence  in  the  land  grant  system  as  a  means 
of  encouraging  such  undertakings.  In  1873,  the  year  following 
the  announcement  of  this  decision,  the  i)eople  of  the  state  rati- 


"  Saylea,  Rcnl  Estate  Laics  of  Texas,  1:   261. 

"le  Wal.  203,  1872. 

"  Sayles,  Early  Laws  of  Texas,  3:   387. 

^  Civil  Statutes,  1895,  p.   573. 
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fied  an  amendment  to  that  section  of  the  Constitution  which  had 
repealed  the  land  donation  system  of  1854.^" 

Thereafter  the  legislature  had  full  authority  to  grant  lands 
for  railways  not  exceeding  twenty  sections  to  the  mile.  With 
the  constitutional  obstacle  out  of  the  way,  the  International  and 
Great  Northern  Kailroad  Company  was  soon  incorporated  by 
special  act  and  granted  twenty  sections  of  land  for  each  mile  of 
road  constructed  without  the  accompanying  obligation  to  sur- 
vey and  select  the  land  in  alternate  sections.^*' 

In  addition  to  this  magnificent  land  donation  which  enabled 
the  company  to  locate  ''straight  certificates"  for  3,331,200  acres, 
its  capital  stock,  rights,  franchises,  rolling  stock  and  all  other 
physical  property,  including  the  land,  was  exempted  from  all 
state,  county,  town,  city,  municipal  and  other  taxes  for  a  period 
of  twenty-five  years,  except  county  and  municipal  taxes  in  coun- 
ties and  municipalities  which  had  donated  bonds  to  aid  the  con- 
struction of  the  road.  The  Constitution  of  1876  permitted  the 
legislature  to  grant  not  more  than  sixteen  sections  to  the  mile  in 
alternate  sections,  and  accordingly  a  bill  was  passed  at  the  suc- 
ceeding session  which  embodied  this  principle. ^^ 

Repeal  of  the  Land  Grant  System 

This  legislation  remained  on  the  statute  books  until  1882 
when  the  Avhole  land  donation  system  was  repealed^-  because  it 
was  thought  that  the  public  domain  was  being  disposed  of  so 
rapidly  that  soon  there  would  not  be  enough  left  to  satisfy  ex- 
isting claims.  In  fact  the  state  had  already  issued  certificates 
for  nearly  8,000,000  acres  more  than  it  possessed.^^  This  was 
the  end  of  a  long  period  of  legislation  covering  more  than  thirty 
years  during  which  the  state  endeavored  by  positive  enactments 
to  favor  the  development  of  its  one  great  natural  resource 
through  the  activity  of  private  corporations.  It  also  marked  the 
approach  of  a  time  when  the  attitude  of  the  state  toward  cor- 


^  Civil  statutes,  1895,  p.  476. 
^"Special  Laws  of  Texas,  1875,  p.  69. 
"  Sayles,  Early  Laws  of  Texas,  3  :    449. 
»=  Civil  StattUes,  p.  457. 
="  Potts,  op.  cit.  p.  101. 
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porate  activity  was  completely  reversed  and  regarded  by  busi- 
ness men  outside  its  limits  as  decidedly  antagonistic  rather  than 
favorable  to  private  corporations  engaged  in  industrial  and  com- 
mercial enterprises.^* 

Progress  of  Railway  Development  in  Texas 

Railways  were  regarded,  especially  during  the  early  period  of 
their  development  in  Texas,  as  an  indispensable  medium  through 
which  commerce  could  be  carried  on,  and  it  was  said  that  their 
influence  in  appreciating  the  value  of  real  estate  would  extend 
to  almost  inaccessible  and  unproductive  regions.  Consequently 
the  state  chartered  thirty-eight  different  companies  in  less  than 
five  years  which  had  a  projected  mileage  of  more  than  7,500 
miles  and  which  had  been  enabled  by  means  of  their  charters 
and  the  railway  laws  then  in  existence  to  acquire  and  to  hold  an 
incumbrance  on  the  public  domain  amounting  to  more  than 
77,080,720  acres.  Fewer  than  one  hundred  miles  of  road  had 
been  constructed,  however,  by  the  end  of  that  period  (1858).^^ 
Nearly  one-half  of  this  incumbrance  upon  the  public  lands  was 
forfeited  because  the  greater  number,  at  least  a  very  large  num- 
ber, of  these  companies  were  chartered  only  for  the  purposes  of 
speculation  and  were  never  able  to  complete  their  projected 
lines  and  patent  their  lands.  But  even  with  such  magnificent 
donations  of  land  as  security  for  the  investment  of  capital,  the 
companies  had  actually  constructed  but  very  little  more  than 
500  miles  of  road  by  1870,  nearly  twenty  years  after  the  time 
when  the  land  grants  were  first  made  to  insure  the  building  of 


^*  Merchants  Association  of  New  York,  The  Natural  Resources  and  Eco- 
nomic Conditions  of  the  State  of  Texa^,  1901,  p.  81. 

■^Runnels,  Governor  H.  R.,  Annual  Message,  December  27,  1858.  The 
foregoing  figures  are  taken  from  this  message  and  are  given  merely  as  the 
statement  of  Governor  Runnels  representing  an  official  point  of  view  at 
that  time.  Mr.  Potts  makes  the  following  statement  for  the  entire  period 
prior  to  the  Civil  War,  (op.  cit.  p.  34)  :  "Beginning  with  the  Texas  Railroad 
Navigation  and  Banking  Company  in  1836,  the  I^egislature  had  by  special 
act  incorporated  more  than  fifty  railroad  companies  and  authoi-ized  the 
construction  of  many  thousands  of  miles  of  line".  There  is  also  some  dis- 
agreement as  to  the  total  number  of  miles  of  line  completed  in  1858,  205 
lieing  the  number  given  by  Mr.  Potts  as  compared  witli  fewer  than  100 
cited  above. 
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these  railways.  This  was  equivalent  to  about  one  mile  of  rail- 
way for  every  540  square  miles  of  territory  in  the  state. ^'^ 

The  total  mileage  exceeded  8,700  miles,  however,  in  1890,  and 
this  was  a  ratio  of  one  mile  of  railway  to  thirty-two  square  miles 
of  territory.  More  than  13,000  miles  had  been  completed  by 
1910  and  the  ratio  had  risen  to  about  one  to  twenty,^^  Not 
nearly  all  this  mileage  was  built  as  a  result  of  land  grants,  but 
a  great  deal  is  due  to  the  impetus  of  the  land  grant  system.  On 
the  whole,  sixty-seven  companies  had  been  chartered  prior  to 
1882,  of  which  only  nineteen  constructed  their  roads  and  only 
twelve  finally  received  lands.^^  A  total  of  38,800,000  acres  was 
patented  to  these  companies,  but  a  large  amount  of  this  land 
has  since  been  recovered  so  that  at  the  present  time  approxi- 
mately 32,400,000  acres  is  all  that  has  been  received  by  railway 
companies."'*  This  acreage  includes  more  than  38,000  square 
miles,  an  area  larger  than  the  state  of  Indiana. 

In  spite  of  the  imposition  and  fraud  that  was  practiced  upon 
the  state,  the  policy  of  granting  land  to  railway  companies  was 
a  judicious  and  an  economic  one.  With  no  roads  whatever  in 
the  state  when  it  was  adopted,  and  with  6,000  miles  in  operation 
when  it  was  abandoned  at  the  end  of  thirty  years,*"  the  stimulus 
which  it  gave  to  activity  along  this  line  is  unquestionable.  If 
the  laws  in  which  it  was  expressed  had  been  wisely  enacted  and 
skillfully  executed,  the  state  would  have  profited  greatly  by  its 
operation.  Regardless  of  its  defects  and  disappointments,  this 
system  ultimately  brought  about  a  period  of  railway  building 
probably  excelled  in  no  other  state  or  country;*^  made  possible 
a  most  phenomenal  growth  in  agriculture  by  supplying  the  nec- 
essary transportation  facilities,  and  secured  for  the  state  in  the 
railway  corporations  the  most  efficient  of  its  colonizing  agencies. 
It  also  secured  the  survey  of  a  part  of  the  public  domain  equal 
in  quantity  to  that  donated  to  the  companies.  This  advantage, 
however,  was  not  so  Ijcneficial  as  it  seemed,  for  considerably  more 


'«  Potts,  op.  cit.  p.  40. 
"^  Ibid.,  p.  44. 
^Ibid.,  p.  101. 

=»Robison,  J.   T.,   Commissioner  o£   the    General   Land   Office,   Biennial  Re- 
port, 1910,  p.   29. 

"Potts,  op.  cit.  p.  43. 
*'  see  Appendix  III,  e. 
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than  9,000,000  acres  have  had  to  be  resurveyed,  at  a  cost  to 
settlers  far  in  excess  of  $200,000,  in  order  to  quiet  the  ' '  trouble 
and  turmoil"  resulting  from  the  uncertainty  of  the  former  sur- 
veys made  by  the  railway  companies.*-  Nevertheless,  the  land 
grant  system  was  a  great  disappointment,  and  in  many  ways,  a 
complete  failure  because  it  did  not  materially  assist  in  conduct- 
ing the  traffic  or  in  enhancing  the  land  values  during  the  two 
decades  for  which  it  was  originally  designed.  This  is  a  matter 
of  utmost  significance  for  it  is  evident  that  with  only  500  miles 
of  road  actually  completed  and  in  operation  at  the  end  of 
twenty  years  the  immediate  benefits  that  were  expected  to  be 
derived  from  the  land  grant  system  were  practically  all  de- 
ferred until  the  next  generation. 

At  the  time  the  federal  government  adopted  the  policy  of 
granting  public  land  to  encourage  railway  building,  hopes  and 
expectations  were  entertained  throughout  the  whole  nation  sim- 
ilar to  those  in  Texas.  Railways  were  looked  upon  as  a  means 
of  greatly  appreciating  the  value  of  the  public  lands,  and  ac- 
cordingly, 155,904,994  acres  were  granted  to  accomplish  this 
purpose.^-'  Quick  construction  was  an  essential  condition  for 
the  success  of  such  a  policy,  for  delay  in  the  building  of  a  road 
might  entirely  change  the  situation  and  remove  the  necessity  for 
it.  In  this  respect  the  land  grant  system  in  the  United  States 
was  also  a  disappointment,  for  a  careful  estimate  which  has 
been  made  shows  that  probably  not  more  than  one-half  of  the 
7,445  miles  of  such  contemplated  roads  were  constructed  and  put 
into  operation  within  the  time  specified  in  the  statutes.*'*  The 
Texas  system  suffered  a  good  deal  in  comparison  with  this  situ- 
ation, however,  on  account  of  the  fact  that  the  total  mileage  of 
projected  lines  for  which  the  state  had  issued  charters  equalled 
that  of  the  United  States ;  whereas  less  than  one-seventy-fifth  of 
this  mileage  had  been  constructed  at  the  end  of  five  years  and 


"Fotts,  op.  cit.  p.  104. 

"Donaldson,  Public  Domain,  p.  273;  approximately  116,000.000  acres  of 
this  magniflcent  donation  have  been  patented  up  to  the  present  time.  Com- 
missioner of  the  U.  S.  Land  Office,  Annual  Report,  1914,  pp.  53-55. 

**  Sanborn,  John  Bell,  Conyressional  Land  Grants  in  Aid  of  Railwayv, 
Bulletin  of  the  University  of  Wisconsin,  No.  30,  p.  82. 
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but  a  little  over  one-fifteenth  of  it  had  been  completed  at  the 
end  of  the  twentieth  year  after  the  land  grants  were  first  made. 

Many  influences  and  circumstances  doubtless  are  responsible 
for  the  retarded  development  of  railway  building  in  Texas 
during  the  land  grant  period.  The  Civil  War  with  its  attendant 
financial  stringency  obviously  was  a  most  potent  factor  in  the 
dilatory  progress  which  was  made.  "Reckless  legislation"  was 
another  factor  of  no  mean  importance  and,  from  the  standpoint 
of  this  study,  one  which  merits  further  consideration. 

The  legislature  seems  to  have  committed  itself  to  the  grant- 
ing of  charters  indiscriminately  and  wliolly  without  reference 
to  locality,  usefulness  or  any  guarantee  o'f  compliance.  The 
whole  map  of  the  state  was  plastered  over  with  charts  of  the 
projected  lines  and  the  whole  community  was  thoroughly  can- 
vassed to  find  suitable  names  to  fill  up  the  list  of  incorporators,*" 
The  fault  lay,  not  in  the  corporate  system,  but  in  its  abuse. 
Had  charters  been  granted  only  to  companies  for  whose  lines 
there  was,  at  least,  an  apparent  need,  and  had  the  legislature 
been  careful  to  avoid  granting  conflicting  and  overlapping  char- 
ters, doubtless  the  land  donated  would  have  been  sufficient  in 
quantity  and  value  to  have  secured  the  construction  of  such 
roads  as  would  have  supplied  a  public  necessity.  Had  the  prob- 
lem been  handled  as  a  strictly  business  proposition  between  in- 
dividuals or  private  corporations  would  have  been,  the  equiva- 
lent of  such  an  offer  surely  would  have  produced  concrete  re- 
sults long  before  the  expiration  of  twenty  years.  But  when  ap- 
plications were  the  sole  reason  for  granting  charters  for  which 
not  a  dollar  of  cash  or  corporate  securities  was  required  as  an 
assurance  of  good  faith,  and  when  electioneering  purposes,  per- 
sonal ambition  and  individual  cupidity  were  controlling  motives 
in  the  disposition  of  public  property,  little  more  could  be  ex- 
pected. Such,  however,  were  the  elements  which  entered  into 
the  improvident  legislation  that  characterized  the  decade  of  the 
fifties.  The  corporate  system  with  liberal  donations  of  land 
should  have  been  good  public  economy,  but  from  the  standpoint 


*°  Runnels,  Governor  H.  R.,  Annual  Message,  December  27,  1858.  This  is 
an  unusual  me.ssaKe.  A  copy  of  It  may  be  found  in  a  bound  volume  of 
printed   messages  in  the  State  Library   at   Austin,  Texas. 
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of  state  activity  the  explanation  for  its  failure  is  directly  attrib- 
utable to  the  legislature,  the  members  of  which,  some  on  ac- 
count of  a  lack  of  foresight  and  business  ability  and  others  on 
account  of  selfish  private  interests,  in  face  of  the  advice  and  in 
opposition  to  the  counsel  of  the  administrative  officers,  gave 
legal  status  to  the  designs  of  speculators  and  impostors.^® 

In  this  respect  the  legislative  and  administrative  officers  of 
Texas  have  probably  been  no  Avorse,  nor  very  little  better,  than 
similar  officers  of  other  states.  The  defect  seems  to  the  writer 
to  be  one  of  system  rather  than  of  personnel.  The  more  one 
studies  the  efforts  of  state  legislatures,  during  the  nineteenth 
century,  to  deal  with  the  problems  of  internal  improvements 
and  of  disposing  of  the  school  lands  ceded  to  the  states  by  the 
federal  government,'*^  the  deeper  the  conviction  becomes  that 
their  capacity  for  dealing  with  business  problems  of  this  nature 
was  extremely  meager. 

Land  Grants  to  Other  Internal  Improvement   Companies 

Thus  far  the  accounts  of  the  donations  to  aid  railway  building 
have  quite  overshadowed  similar  donations  for  other  internal 
improvement  purposes ;  but  such  donations  are  not  altogether  to 
be  lost  sight  of.  The  state  in  its  generosity  and  enthusiasm  for 
rapid  economic  development  appropriated  no  less  than  four 
and  one-half  million  acres*^  to  assist  such  struggling  enterprises 
as  the  construction  of  steamboats  and  other  sea-going  vessels, 
the  dredging  and  improvement  of  the  Sabine,  Neches,  Angelina, 
Gaudalupe,  San  Antonio,  and  other  rivers,  the  digging  of  canal 
and  irrigation  ditches,  the  boring  of  artesian  wells,  the  con- 
struction of  plank  and  macadam  roads,  and  for  the  erection  of 
"new  and  efficient  machinery  for  the  manufacture  of  iron  from 
ore,  or  for  the  manufacture  of  cotton  or  wool  into  thread  or 
cloth,  or  for  the  manufacture  of  firearms,  nitre,  sulphur,  pow- 
der, salt,  cotton,  or  woolen  cards  and  spinning  jennies,  or  paper 


*  See  also  veto  messages  in   the  Journals  of  tlie   6th  and  7th  Legislatures. 

*' On  the  management  of  permanent  public  school  funds  and  losses  to  the 
same  see  Swift,  Public  Permanent  Common  School  Funds  in  the  United 
States,  lis-y-um,  Chs.  5  and  6. 

*»  Robi.son,  J.  T.,  Commissioner  of  the  General  Land  Office,  Biennial  Re- 
port, 1910,  p.  30. 
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and  oil.""  Truly  this  was  an  ambitious  program.  That  the 
results  obtained  from  so  broad  an  endeavor  did  not  meet  the 
expectations  of  those  who  were  obliged  to  bear  the  burden  of 
supporting  it  is  not  at  all  surprising.  The  dredging  and  improv- 
ing of  many  "so-called  rivers  whose  pretensions  to  being  navi- 
gable streams  enabled  them  to  prey  upon  the  State,"  and  the 
digging  of  "canals  and  ditches  for  navigation  and  irrigation, 
leading  nowhere  and  benefiting  nobody,"  says  Mr.  Dudley  G. 
"Wooten,^°  one  of  Texas'  most  able  historians,  "furnishes  a  chap- 
ter of  folly  in  the  history  of  our  land  system,  that  is  all  the 
more  deplorable  as  having  been  written  under  a  political  admin- 
istration whose  boast  it  was  to  have  reversed  the  extravagant 
and  improvident  policies  of  former  years."  Unless  history  is 
to  repeat  itself,  though  on  a  larger  scale,  and  the  recent  "pork 
barrel"  agitation  is  to  be  of  no  avail,  the  nation  may  well  con- 
sider the  experience  of  Texas  in  generously  donating  public 
funds  for  local  developmental  projects. 


*"  Sayles,  Real  Estate  Laws  of  Texas,  1 :    270-3. 
^Wooton,  op.  cit.  1:  834. 


74] 


McKITRICK— THE    PUBLIC    LAND    SYSTEM    OF    TEXAS  75 


CHAPTER  IV 
PUBLIC  LANDS  AS  A  SOURCE  OF  REVENUE 

Public  Lands  and  Revenue  in  the  United  States 

The  public  lands  of  the  United  States,  especially  during  the 
early  periods  of  its  history,  were  regarded  as  a  source  of  revenue 
and  many  laws  were  passed  having  that  object  in  view.^  But 
it  is  doubtful  whether  as  a  revenue  producer  the  national  land 
system  has  been  very  successful,  for  the  "revenue  theory  of 
management  clashed  with  the  needs  of  the  actual  settler"  and 
very  frequently  the  settler  had  a  noteworthy  advantage  in  such  a 
contest.  It  is  true  that  the  federal  government  derived  a  con- 
siderable sum  of  money  from  the  proceeds  of  its  land  sales,  es- 
pecially so  during  the  early  period  of  our  national  history.^ 
Nevertheless  the  opinion  prevails  among  many  writers  on  this 
subject  that  the  public  lands  have  cost  the  government  more  for 
their  purchase  and  administration  than  has  been  obtained  from 
their  sale  and  lease.  Even  after  one  hundred  and  twenty-five 
years  of  possession  and  control  the  government  accounts  show  a 
balance  of  only  about  $70,000,000  in  favor  of  receipts,  the  ex- 
penses for  war  and  exploration  being  excluded.  In  recent  years 
very  little  effort  has  been  put  forth  to  derive  any  income  from 
them  except  in  the  way  of  certain  office  fees  for  surveys  and 
patents. 

As  soon  as  the  public  lands  of  the  United  States  were  patented 
to  individual  owners,  they  became  the  personal  property  of  such 
owners  and  were  subject  to  taxation  by  the  states  in  which  they 


'  An  excellent  and  comprehensive  discussion  of  the  revenue  aspects  of 
the  United  States  land  system  Is  presented  In  a  recent  book  by  Treat, 
Payson  J.,  The  National  Land  System,  1785-1820;  see  also,  Sato,  op.  cit.  pp. 
385-6. 

'  See  Appendix  HI,  f. 
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were  situated.  But  the  power  to  tax  land  in  the  possession  of 
private  holders  does  not  extend  to  the  federal  government.  Con- 
sequently, the  income  derived  from  the  sale  or  lease  of  these 
lands  before  they  were  patented  is,  strictly  speaking,  all  that 
the  nation  received  from  them  in  the  way  of  direct  revenue. 

Eelation  of  Public  Lands  to  Revenue  in  Texas 

The  income  derived  from  the  public  lands  of  Texas,  however, 
has  far  exceeded  their  cost  of  administration.  Estimated  con- 
servatively, the  state  now  has  permanent  funds  amounting  to 
approximately  $100,000,000  that  have  been  derived  from  its  pub- 
lic lands.  In  addition  to  these,  it  has  obtained  many  millions 
more  in  a  transfer  to  the  United  States,  in  sales  to  private 
owners,  in  the  erection  of  its  capital  building,  in  its  bounty  and 
donation  warrants,  and  in  the  survey  of  a  quantity  equal  to  that 
granted  to  railway  companies.  Owing  to  the  incompleteness  of 
records,  an  accurate  statement  of  just  what  the  net  proceeds  of 
the  public  lands  have  been  cannot  be  made  at  this  time.  Large 
as  the  net  gain  may  seem  to  be,  however,  it  is  far  short  of  what 
should  have  been  derived  from  this  vast  area  by  judicious  man- 
agement. 

As  soon  as  the  public  lands  of  Texas  have  been  patented  to 
private  owners,  the  state,  unlike  the  federal  government,  has 
been  able  to  tax  them.  Thus,  irrespective  of  what  may  have 
or  what  ought  to  have  been  derived  from  them  before  they  were 
patented  they  have  been  a  constant  and  never-failing  source  of 
income  to  the  state  ever  since.  This  fact  has  had  no  little  in- 
fluence in  bringing  about  that  exceptionally  liberal  and  often 
improvident  disposition  of  these  lands  which  has  caused  the 
state  to  forego  a  large  portion  of  the  income  that  might  have 
been  obtained  from  them  before  they  were  patented. 

Bounty  and  Donation  Warrants 

One  of  the  serious  problems  which  confronted  the  Republic  of 
Texas  was  the  maintenance  of  an  army.^  Even  thougli  the  Mex- 
ican forces  had  been  completely  routed  in  the  battle  of  San 


'  Garrison,   op.  cit.  p.   231,  et  sect. 
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Jacinto  and  the  independence  of  the  Republic  was  an  established 
fact,  the  infant  nation  was,  nevertheless,  in  constant  peril  of 
subsequent  Mexican  invasions.  Moreover,  the  Indians  were 
particularly  hostile  because  they  thought  the  whites  were  too 
aggressive.  In  addition  to  this,  they  were  incessantly  encour- 
aged in  their  ravages  and  depredations  upon  the  Texas  frontier 
by  the  secret  agents  of  the  Mexican  government.  Consequently 
an  army  had  to  be  maintained  to  repel  a  possible  invasion  and 
to  protect  the  frontier.  But  the  nation  had  no  way  of  supporting 
such  an  army,  except  as  it  might  be  able  to  exchange  a  portion 
of  its  public  domain  for  services  of  soldiers  and  to  supply  their 
equipment  from  income  derived  from  the  sale  of  other  portions 
of  the  public  domain  or  credit  based  upon  it.  In  later  years 
when  it  was  felt  that  these  soldiers  should  be  more  liberally 
cared  for,  the  state  was  able  to  render  them  more  substantial 
assistance  by  donations  from  its  public  lands  as  pensions  than 
in  any  other  way.  Thus,  large  quantities  of  public  land  iji 
Texas  have  been  granted  to  soldiers  under  what  are  knoAvn  as 
bounty  and  donation  warrants. 

Bounty  and  donation  warrants  were  certificates  of  land  issued 
to  soldiers,  or  to  families  of  deceased  soldiers,  of  the  Republic 
and  of  the  state  of  Texas.  Usually  they  were  given  as  a  pay- 
ment for  services  or  as  pensions,  but  some  were  issued  to  the 
heirs  of  those  who  fell  in  the  Alamo  as  a  gift  in  whom  title 
vested  absolutelj'*  and  others  were  issued  to  soldiers  who  had 
been  permanently  injured  and  rendered  incapable  of  bodily 
labor,  as  a  testimony  of  the  gratitude  of  the  Republic. '''  Gener- 
ally speaking,  these  certificates  could  be  located  on  any  of  the 
vacant  and  unappropriated  public  domain,  just  as  headright 
certificates.  The  quantities  of  land  designated  in  them  varied 
usually  from  ]60  to  1280  acres,  according  to  the  time,  purposes 
and  circumstances  under  which  the  grant  was  made.  Thus,  in 
the  early  history  of  the  republic  when  it  was  desirable  to  obtain 
volunteers  from  the  United  States,  the  quantity  of  land  was 
graduated  according  to  the  period  of  service  as  follows:  All 
those  wlio  liad  sei-ved  Ihi-ee  months  were  entitled  to  320  acres; 


^Sayles,  Rml  Estate  Latva  of  Texas,  1:    210. 
"  Ihid.  p.  211. 
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six  months,  640  acres;  nine  months,  960  acres;  and  twelve 
months  or  more,  1280  acres.®  In  1881  a  grant  of  1,280  acres  was 
made  to  all  confederate  soldiers  living  within  the  state,  or  to 
the  widows  of  those  confederate  soldiers  who  had  been  killed 
during  the  Civil  War  J 

An  exact  statement  of  the  number  of  acres  patented  as  bounty 
lands  and  donations  to  soldiers  and  their  families  cannot  be  given 
because  separate  accounts  of  this  nature  have  not  been  kept  in 
the  general  land  office.  But  the  use  of  a  part  of  the  public  do- 
main for  this  purpose,  as  a  matter  of  public  policy,  was  a  good 
one.  The  effect  of  the  offer  in  1837  was  almost  immediate,  and 
soon  the  number  in  the  army  rose  to  more  than  2,000  men,  most 
of  whom  came  from  the  United  States.^  Moreover,  a  grant  of 
public  lands  to  those  who  had  rendered  military  aid  to  the  na- 
tion and  the  state  and  to  their  families,  either  as  a  payment  for 
services  or  as  a  pension,  was  even  better  than  a  payment  in 
money  because  the  government  thereby  retained  the  later  resi- 
dence and  support  of  these  loyal  men  in  a  civil  capacity.  If  the 
state  lost  anything  in  the  issuance  of  its  bounty  and  donation 
warrants,  the  loss  was  due  to  inefficient  administration  and  the 
inability  of  its  administrative  officers  to  distinguish  between 
valid  and  fraudulent  warrants.  In  fact,  a  select  committee  of 
the  Senate  reported  in  1856  that  97,560  acres  of  land  were 
fraudulentlv  claimed  under  this  fonn  of  land  certificate.^ 


The  Capitol  Lands 

The  so-called  "capitol  lands"  consist  of  3,000,000  acres  that 
were  set  apart  by  the  constitution  of  1876  to  secure  the  erection 
of  a  capitol  building.^"  In  accordance  with  the  statutes  which 
were  afterwards  enacted,  these  lands  were  located  in  the  ex- 
treme northwestern  corner  of  the  state  and  were  surveyed  into 
sections  of  640  acres  each.^^     A  "complete  and  perfect  title"  for 


•  Sayles,  Early  Laws  of  Texas,  1:  252. 

^  Civil  Statutes,  2:    319. 

'Garrison,  op.  cit.  p.   231. 

»  Select  Committee  of  the  Senate,  Report,  Senate  Journal,  1856,  p.   387. 

^"Constitution  of  1876,  art.  XVI,  sec.  57. 

"  Laws  of  Texas,  1879,  p.  9. 
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them  was  given  to  a  syndicate  in  exchange  for  the  furnishing  of 
material  and  labor  and  the  erection  of  the  present  eapitol  build- 
ing according  to  the  terms  of  the  contract  entered  into  by  the 
Capitol  Building  Commission  and  Mathias  Schnell  of  Rock  Is- 
land, Illinois.^-  The  transfer  of  the  lands  was  made  in  thirty- 
five  installments  as  the  work  progressed. 

A  committee  of  the  state  officials  valued  these  lands  at 
$1,500,000  before  the  advertisement  for  bids  was  published. 
Evidence  that  this  estimate  was  quite  near  the  real  value  of  the 
lands  at  that  time  is  found  in  the  fact  that  50,000  acres  immedi- 
ately adjacent  to  them  were  sold  at  public  auction  at  the  rate 
of  fifty-five  cents  an  acre  by  the  same  officials  in  order  to  meet 
the  cost  of  surveying  the  entire  tract.  In  return  for  these  lands 
the  state  secured  the  erection  of  a  eapitol  building  that  actually 
cost  in  labor  and  material  $3,744,630.60.^^  In  addition  to  this, 
it  has  had  the  use  of  one  of  the  finest  and  most  commodious 
eapitol  buildings  in  the  United  States  for  more  than  twenty 
years.  At  the  same  time  it  obtained  some  very  effective  adver- 
tising of  the  real  value  of  its  lands  and  building  materials 
through  the  publication  and  discussion  of  this  offer  in  the  eastern 
and  northern  parts  of  the  United  States  and  Europe. 

The  land  that  was  granted  for  this  purpose  is  still  held  by  a 
syndicate  and  is,  for  the  most  part,  used  for  cattle  ranches,  just 
as  is  the  surrounding  country.  The  state,  however,  cannot  be 
said  to  have  suffered  from  the  presence  of  a  land  monopoly  due 
solely  to  this  transaction,  for  nearly  all  the  land  in  the  adjoin- 
ing counties  has  also  been  in  the  control  of  large  cattle  com- 
panies. But  these  are  fast  disappearing  and  simultaneously 
with  their  disappearance,  the  syndicate  is  said  to  be  preparing 
to  dispose  of  its  land  to  small  holders. 

Land  Scrip 

Througliout  the  early  years  of  the  existence  of  the  Republic 
of  Texas,  the  public  finances  were  in  a  most  deplorable  and  em- 


"  For    a   copy    of   the    contract    see    Capitol    Building    Commission,    Report, 
1883.  p.   96. 

"Ibid.,  Final  Report,  1888,   p.   3. 
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barrassing  condition/*  President  Houston  says  that  during  the 
first  year  of  his  administration  there  was  less  than  $500  of  ac- 
tual cash  in  the  treasury.^^  Moreover,  an  army  had  been  en- 
listed through  the  liberal  offers  of  land  as  payment  for  military 
services.  Money  had  to  be  raised  in  order  to  provide  equipment 
and  subsistence,  otherwise  the  army  would  have  been  left  des- 
titute. Such  a  condition  of  affairs,  it  was  feared,  would  bring 
about  anarchy  and  dissolution.  The  credit  of  the  government 
was  insufficient  at  this  time  to  supply  these  funds  on  any  kind 
of  reasonable  terms,  and  therefore,  officials  of  the  government 
were  forced  to  dispose  of  the  public  land  in  order  to  meet  this 
public  exigency.  The  idea  of  selling  the  land  was  not  resorted 
to,  however,  until  after  the  government  had  apparently  ex- 
hausted all  other  possibilities  of  raising  money.  In  December, 
1835,  a  million  dollar  loan  was  authorized  and  B.  T.  Archer, 
W.  H.  Wharton,  and  Stephen  F.  Austin  were  sent  as  commis- 
sioners to  the  United  States  to  negotiate  the  loan.  They  were 
instructed  *'to  pledge  or  hypothecate  the  public  lands  of  Texas, 
and  to  pledge  the  public  faith"  as  security  for  such  a  loan. 

Early  in  1836  these  commissioners  negotiated  a  loan  of 
$200,000  with  Thos.  D.  Carneal  and  others,  but  the  efforts  of  the 
government  to  secure  its  release  from  the  terms  of  this  contract 
which  it  believed  to  be  intolerable  were  unsuccessful^-'  and  turned 
the  weight  of  public  opinion,  for  the  time  being,  against  the 
plan  of  raising  money  for  the  government  by  means  of  an  or- 
dinary loan.  The  objection  to  the  contract  just  mentioned  was 
that  land  to  be  selected  from  any  part  of  the  public  domain 
might  be  taken  at  the  rate  of  fifty  cents  an  acre  in  payment  for 
the  debt.  The  contract  provided  that  the  government  of  Texas 
could  not  make  any  other  grant  or  sale  of  lands  thereafter  which 
did  not  contain  a  reservation  of  priority  of  location  for  the  lands 
specified  in  the  contract  until  after  the  debt  was  paid.^^     This 


"Yoakum,  History  of  Texas,  2:  189,  243,  285  and  379. 

"Houston,  Tresident  Sam,  Anmial  Message,  1837,  House  Journal,  Special 
Session,  p.  153. 

"  Sayles,  Real  Estate  Laws  of  Texas,  1 :  219  ;  Burnet,  President,  Annual 
Message,  October  4,  Hou.se  Journal,  183G-1838,  p.  14. 

"In  Franldin  v.  Kesler,  25  Texas  138,  (1860),  the  court  held,  however, 
that  the  president  had  no  authority  to  attach  any  conditions  whatever  to 
land  scrip,   much  less  that  such   .scrip  should  deprive  the  government  of  the 
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arrangement  apparently  constituted  an  exclusive  privilege  by 
which  the  creditors  of  the  state  could  locate  their  lands  in  pref- 
erence to  all  other  claimants  except  that  vested  rights  to  prop- 
erty in  land  then  existing  could  not  be  disturbed.  This  privi- 
lege was  the  objectionable  feature  of  the  whole  plan,  and  al- 
though $20,000  had  already  been  received  from  the  proceeds  of 
the  loan  the  government  refused  to  ratify  the  contract.^^  The 
result  of  the  negotiation  afforded  conclusive  evidence  of  the  im- 
practicability of  anticipating  the  wants  of  the  country,  by  means 
of  loans."  Some  other  course  was  necessary  and  the  government 
resolved  to  issue  scrip  for  land,^"  considering  the  "puhlic  do- 
main a^  the  most  available  and  the  least  objectionable  source  of 
public  revenue."^'^  Such  were  the  conditions  which  first  brought 
about  the  issuance  of  land  scrip  in  Texas. 

Land  scrip  was  an  evidence  of  debt  against  the  state  which 
was  payable  in  public  land  at  a  specified  rate  according  to  the 
terms  of  the  law  which  authorized  its  issue.  In  reality  the  issu- 
ance of  land  scrip  was  only  a  method  of  selling  public  land  or 
of  transferring  it  to  those  who  held  claims  against  the  govern- 
ment as  a  settlement  of  their  accounts.  Frequently,  though 
not  always,  the  debt  had  been  contracted  before  the  issuance  of 
the  land  scrip  was  authorized.  This  statement  is  true  more 
notably  for  the  early  history  of  the  Republic  and  state  than 
later  when  the  state  sold  land  scrip  outright  and  permitted  the 
purchaser  to  locate  it  at  his  own  convenience.  Most  land  scrip 
was  issued  in  certificates  of  160,  320  and  640  acres,  though 
there  were  some  for  even  as  much  as  1,280  acres  and  at  a  rate 


right  to  reserve  from  location  any  portion  of  the  public  domain,  as  the 
policy  or  exiffenciea  of  the  Republic  might  demand. 

"  For  a  brief  but  good  account  of  this  whole  transaction  see  an  article 
by  Barker,  E.  C,  The  Finances  of  the  Texas  Revolution,  In  Political  Science 
Quarterly,  19:   612-635,   1904. 

"In  reality  this  loan,  if  It  had  been  completed  as  it  was  contemplated, 
probably  would  have  resolved  itself  into  a  mere  sale  of  the  public  lands, 
for  the  lenders  appear  to  have  decided  to  take  lands  In  payment  for  their 
loan  even  before  they  advanced  any  money  on  the  contract.  Barker  says 
that  to  them  "it  was  a  gigantic  land  speculation"  and  that  they  "bound 
themselves  by  mutual  agreement  not  to  sell  to  any  outsiders  for  less  than 
$1.25  an  acre  and  began  forthwith  to  boom  Texas  lands  both  by  letter 
and  In  the  public  prints."     Op.  cit.  p.   631. 

"Resolution   of  December  6.   1836,   Kayles,  Early  Laws  of  Texas,  1:    210. 

"Burnet,  President  David,  Message  to  Confjre8S,^183S,  House  Journal,  p.  14. 
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varying  from  fifty  cents  to  $2  an  acre.  These  certificates  were 
an  evidence  of  a  right  to  land  to  be  selected  out  of  the  vacant, 
unappropriated  public  domain^^  and  when  such  selection  was 
made  by  a  location  of  the  certificate,  the  right  of  the  holder  at- 
tached immediately  to  such  land.  They  were  transferable  and 
the  assignee  was  entitled  to  the  same  rights  and  privileges  of 
location,  survey  and  patent  as  the  original  holder.  As  a  gen- 
eral rule,  land  scrip  could  be  located  and  the  land  surveyed  and 
patented  in  the  same  manner  as  other  certificates  for  land,  ex- 
cept that  no  certificate  for  land  scrip  could  be  located  on  salt 
springs,  gold  or  silver  mines,  copper,  lead  or  other  minerals,  or 
on  any  island  of  the  Republic.  In  nearly  all  the  early  issues  of 
scrip,  the  certificates  could  be  held  by  aliens  and  the  land  pat- 
ented to  them.  Later  on,  the  issues  were  restricted  to  citizens  of 
the  Republic.  The  early  issues  of  scrip  did  not  carry  with  them 
any  obligation  of  residence  on  the  land  or  any  penalty  of  for- 
feiture for  failure  to  make  improvements.  The  later  issues, 
however,  were  sold  only  to  actual  settlers.  The  constitutions  of 
1869  and  1876  both  contained  sections  forbidding  the  legisla- 
ture to  make  further  issues  of  land  scrip,  except  on  this  condi- 
tion.^^ 

Land  scrip  was  usually  issued  only  at  times  when  it  was 
thought  better  to  obtain  money  in  this  way  than  to  issue  bonds. 
It  was,  therefore,  simply  one  way  of  expanding  the  credit  of  the 
government.  The  system,  however,  was  open  to  abuse,  espe- 
cially when  first  adopted,  because  the  certificates  were  poorly 
engraved  and  easily  counterfeited.  The  issuance  of  certificates 
of  similar  form  to  soldiers  under  the  bounty  and  donation  laws, 
which  passed  as  land  scrip,  also  detracted  from  the  efficiency 
of  the  system.     The  soldiers  frequently  being  destitute,   sold 


"In  State  v.  Delesdenier,  7  Texas  76,  (1851),  for  Instance,  It  was 
held  that  the  scrip  Jssued  to  William  Bryan  gave  the  holder  no  claim  to 
any  particular  portion  of  the  public  lands  but  a  general  lien,  upon  all  tha 
lands  to  be  satisfied  out  of  such  portions  as  were  unappropriated  at  the 
time  he  made  his  selection  and  location. 

*•  There  have  been  a  large  number  of  acts  passed  In  Texas  relative  to 
land  scrip.  The  more  Important  ones  will  be  found  by  reference  to  the 
following  citations:  Sayles,  Early  Laws  of  Texas,  1 :  210,  211,  224,  235, 
238,  257.  283,  472  and  576;  also  2:  254,  321,  452,  510  and  532.  For  con- 
stitutional provisions  see  Civil  Statutes,  4:  pp.  444  and  573;  see  also  Sayles, 
Real  Estate  Laws  of  Texas,  1 :  219-222. 
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their  certificates  for  as  low  a  rate  as  twenty  cents  an  acre. 
These  certificates  immediately  passed  into  the  hands  of  specu- 
lators in  New  Orleans  and  other  cities  in  the  United  States  so 
that  when  the  scrip  of  the  government  was  offered  for  sale,  its 
valne  was  immediately  depreciated  to  the  level  of  the  certificates 
held  by  the  speculators.  As  a  result,  the  government  was  un- 
able to  sell  its  scrip  for  cash  or  to  purchase  supplies  for  the 
army  without  paying  an  advance  in  price  of  one  hundred  to 
two  hundred  per  cent.^^ 

Sale  of  Vacant  Public  Domain 

In  the  early  days  of  the  Republic  of  Texas,  physical  property 
of  a  taxable  nature  existed  only  to  a  very  limited  extent,  and 
the  foreign  commerce  of  the  infant  republic  w'as  unable  to  bear 
a  high  duty  for  the  support  of  the  government.  In  1840  the 
revenues,  nominally,  were  $458,000,  but  in  fact  they  yielded  only 
a  little  over  $90,000;  whereas  the  government  expenses  during 
that  year  were  upward  of  four  times  that  amount.-^  But  the 
nation  was  rich  in  its  landed  estate  and  everyone  was  hopeful. 
If  the  political  organization  of  the  government  could  only  be 
maintained  and  its  dormant  resources  developed,  the  revenue 
from  the  disposition  of  its  public  lands  and  from  the  increased 
value  of  physical  propei-ty  available  for  taxation  would  in  after 
years  be  much  more  than  sufficient  to  liquidate  the  debt.  Con- 
sequently, accounts  were  run,  loans  were  made  and  promissory 
notes  of  the  government  were  issued  Avith  a  lavish  hand.  In 
fact,  nearly  every  legitimate  device  known  to  human  ingenuity, 
which  could  be  made  to  produce  money  or  expand  the  credit  of 
the  nation,  was  employed.^® 


**  Houston,  President  Sam,   House  Journal,  Special  Session,  1836-8,  p.    64. 

"Yoakum,   op.  cit.   2:   317. 

'"The  following  comment  reparrlin.er  the  efforts  of  the  Republic  of  Texas 
Is  taken  from  Mr.  Barker's  account  of  the  Finances  of  the  Texas  Revohition, 
(op.  cit.  p.  612)  :  "Under  these  conditions,  then,  how  were  the  Texans  en- 
abled to  establish  a  government,  maintain  an  army  and  accomplish  their 
Independence?  Mr.  Henry  M.  Morflt  declared  to  Secretary  Forsyth  that 
the  means  were  derived  principally  'from  the  sympathy  of  their  neighbors 
and  friends  in  the  United  States  and  by  loans  upon  the  credit  of  the  state', 
while  Mr.  Gouge,  in  his  Fiscal  History  of  Texas,  somewh.at  facetiously  ro- 
inarks  that  the  various  expedients  of  governments  for  raising  funds  in  such 
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So  fruitful  were  the  efforts  to  borrow  money  that  by  the  end 
of  the  second  year  of  its  existence  the  nation  had  acquired  a 
public  debt  of  more  than  $2,000,000;  and  by  the  end  of  Presi- 
dent Lamar's  administration  in  1841,  this  amount  had  been  in- 
creased to  $7,500,000.  But  worse  than  the  amount  of  its  public 
debt  was  the  fact  that  the  government  securities  had  been  ped- 
dled about  the  United  States  as  a  matter  of  speculation  until 
the  value  of  many  of  them  had  fallen  to  less  than  twenty  cents 
on  the  dollar.^^ 

The  debt  of  the  Republic  of  Texas  was  liquidated  by  the  fixing 
of  the  northern  and  western  boundaries  of  the  state  with  the 
United  States  government  and  the  transfer  to  that  government 
of  the  land  which  now  comprises  the  larger  part  of  New  Mexico 
for  $10,000,000  in  government  bonds  bearing  five  per  cent  inter- 
est, on  condition  that  $5,000,000  of  this  fund  be  retained  in  the 
United  States  Treasury  to  pay  those  debts  of  the  state  of  Texas 
for  w^hich  duties  on  imports  had  been  specially  pledged,^^  In 
reality,  this  transfer  was  a  sale  to  the  federal  government  of  ap- 
proximately 67,000,000  acres  of  the  public  domain. 

Considerable  opposition  to  this  transfer  manifested  itself  in 
Texas  because  the  creditors  of  the  state,  whose  debts  had  been 
scaled  down  by  a  public  auditing  committee  authorized  by  the 
legislature  so  that  speculation  in  them  was  being  diminished, 
were  clamoring  for  the  full  face  value  of  their  claims  and  had  a 
large  lobby  in  both  houses  of  Congress  at  Washington  which 
was  insisting  that  the  federal  government  force  the  state  to  meet 
their  demands. 

"While  this  measure  was  pending  in  Congress  many  citizens  (of 
Texas)  looked  uiK>n  it  as  a  sort  of  bribe  to  surrender  a  principle  of 
right,  and  their  feelings  in  opposition  to  it  were  wrought  up  to  the 
highest  pitch  of  desperation.  With  the  great  body  of  citizens,  how- 
ever, It  was  regarded  as  the  best  that  could  be  done  under  the  circum- 
stances."* 

On  the  other  hand,  General  Houston,  who  was  the  senator  from 


exigencies  may  be  resolved  into  'taxlns,  borrowing,  begging,  selling,  and 
robbing  and  cheating',  and  that  the  Texans  apparently  determined  to  try 
all  six." 

'^  Garrison,  op.  cit.  pp.  235-6. 

**  Sayles,  Early  Laws  of  Texas,  2:   267. 

"Wooten,  op.  cit.  2:  29. 
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Courtesy  of  Houghton  Mifflin  Co.,  Boston. 

]\Iap  Illustrating  Historical  Geography  of  TiiiXAS. 
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Texas  at  that  time,  regarded  it  "as  the  best  sale  ever  made  of 
land  of  a  worthless  quality  and  a  disputable  title.  "^° 

The  payment  of  the  $10,000,000  by  the  United  States  enabled 
Texas  to  clear  away  all  of  the  old  debt  of  the  Republic  and  left 
it  a  handsome  surplus  in  the  treasury.  Very  little  effort  was 
made  thereafter  to  sell  any  of  the  public  land  until  the  close  of 
the  Civil  War.  Acts  were  passed,  however,  in  1858  and  1860 
which  authorized  the  land  commissioner  to  sell  land  scrip  at  the 
rate  of  one  dollar  an  acre,  which  might  be  located  on  any  part 
of  the  vacant  and  unappropriated  public  domain.^^  It  appears 
that  only  twenty-three  sales,  aggregating  10,506  acres,  were  made 
in  accordance  Avith  these  laws,  and  they  were  only,  therefore, 
of  minor  importance.  But  in  1876,  the  state  government  was 
once  more  pressed  with  a  debt  amounting  to  nearly  $5,000,000,^^ 
and  again  it  looked  to  its  public  lands  for  relief  from  the 
burden.  Consequently  a  law  was  passed  in  1879  which  set  apart 
all  of  the  vacant  land  in  forty-four  counties  to  be  sold  at  the 
rate  of  fifty  cents  an  acre  and  directed  that  one-half  of  the  pro- 
ceeds from  such  sales  should  be  credited  to  the  school  fund  and 
the  other  half  applied  to  the  "payment  and  extinguishment  of 
the  bonded  debt  of  the  state  as  fast  as  the  same  became  due  and 
payable.  "^^  So  urgent  was  the  necessity  for  selling  this  land 
that  "any  person,  firm  or  corporation"  desiring  to  purchase  it 
was  authorized  to  do  so  upon  having  it  surveyed  by  a  public 
surveyor.  The  land  could  not  be  sold,  however,  in  tracts  of 
more  than  640  acres. 

As  a  source  of  revenue,  this  method  of  disposition  was  not  a 
very  important  one,  especially  when  the  results  that  were  ob- 
tained under  it  are  compared  with  the  debt  it  was  expected  to 
help  liquidate.  The  records  of  the  general  land  office  show  that 
only  3,321,873.72  acres  were  sold  under  the  law  mentioned  above 
and  two  similar  statutes  wliich  supplemented  it.  These  sales 
brought  into  tlie  treasury  .$1,769,572.79,  one-half  of  which  was 


'"Quoted  in  Gouge,  Fiscal  History  of  Texas,  p.  180. 
•' Saylea,  Early  Laws  of  Texas,  2:  452  and  466. 
"Wooten,  op.  cit.    2:   218. 
"Act  of  July  If,,  mo,  Civil  Statutes,   2:   681. 
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transferred  to  the  school  fund.^*  Fewer  than  one  million  dol- 
lars, less  than  one-fifth  of  the  amount  needed,  were  available, 
therefore,  for  application  to  the  public  debt.  Its  policy,  how- 
ever, was  severely  criticized  as  "selfish,"  ''unwise,"  "unstates- 
manlike"  and  "a  gross  injustice"  because  it  reserved  a  vast  body 
of  lands  for  the  satisfaction  of  a  public  debt  then  existing  and 
deprived  holders  of  valid  certificates  for  land  of  any  chance  for 
their  satisfaction.^^  The  criticism  seems  to  have  been  well 
founded,  for  the  constitution  probably  never  contemplated  that 
the  current  expenses  of  the  government  should  be  met  by  a  sale 
of  public  lands.  Such  a  payment  is  what  this  law  really 
amounted  to,  for  all  the  debts  incurred  on  account  of  the  Civil 
War  were  of  course  repudiated  by  the  first  reconstruction  legis- 
lature. 


^  Charles  Rogan,  Commissioner  of  the  General  Land  OfBce,  Special  Re- 
port, 1899,  p.  30.  Tlie  two  similar  statutes  referred  to  are  the  Act  of 
Februarj-  20,  1879,  and   the  Act  of  March  29,  1887. 

"^  Texas  Review,  1885,  p.   184. 
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CHAPTER  V 

LAND  GRANTS  FOR  EDUCATIONAL  AND  ELEEMOSY- 
NARY INSTITUTIONS 

Scope  of  this  Legislation 

The  legislature  is  practically  unrestricted  in  its  control  over 
the  vacant  and  unappropriated  portions  of  the  public  domain. 
It  may  sell  such  public  lands  on  easy  terms,  or  even  give  them 
away,  in  order  to  encourage  settlement  or  to  aid  in  the  construc- 
tion of  railways.  But  not  so  with  public  lands  set  apart  for 
particular  funds,  especially  those  that  have  been  so  appropriated 
by  constitutional  provisions.  Such  lands  are  still  public  lands, 
but  the  control  of  the  legislature  over  them  is  limited  to  the  ex- 
tent that  they  must  always  be  disposed  of,  theoretically  at  least, 
so  as  to  realize  the  largest  possible  income  for  the  fund.  The 
interests  of  the  fund  rather  than  of  the  settler  are  the  considera- 
tion of  primary  importance  in  this  case.  A  study  of  the  laws 
which  appropriate  such  lands  to  particular  funds  is,  therefore, 
the  first  step  in  a  discussion  of  land  grants  for  the  support  of 
the  special  institutions.  Then  follows  in  natural  order  a  study 
of  the  laws  enacted  for  the  final  disposition  that  has  been  made  of 
them  and  of  the  proceeds  that  have  been  derived  from  the  fund. 
And  so  far  as  Texas  is  concerned,  this  study  must  also  include 
an  account  of  the  disposition  of  the  timber  and  mineral  lands, 
for  practically  no  laws  have  been  enacted  there  in  regard  to  these 
lands,  except  for  such  as  belonged  to  the  free  school  and  other 
public  funds. 

The  Reservation  and  Appropriation  of  Public  Lands 

In  the  autumn  of  1838  when  the  Republic  of  Texas  was 
scarcely  more  than  two  years  old.  President  Houston  made  the 
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following  significant  statement  in  reference  to  creating  a  per- 
petual endowment  for  public  school  purposes  by  reservations  of 
public  land:^ 

"The  present  is  a  propitious  moment  to  lay  the  foundation  of  a  great 
moral  and  intellectual  edifice  which  will  in  after  ages  be  hailed  as  the 
chief  ornament  and  blessing  of  Texas.  A  suitable  appropriation  of 
lands  to  the  purpose  of  general  education  can  be  made  at  this  time 
without  inconvenience  to  the  government  or  the  people;  but  defer  it 
until  the  public  domain  shall  have  passed  from  our  hands,  and  the 
uneducated  youths  of  Texas  will  constitute  the  living  monuments  of 
our  neglect  and  remissness.  A  liberal  endowment  which  will  be  ade- 
quate to  the  general  diffusion  of  a  good  rudiniental  education  in  every 
district  of  the  Republic  and  to  the  establishment  of  a  university  where 
the  highest  branches  of  science  may  be  taught  can  now  be  effected 
without  the  expenditure  of  a  single  dollar.  Postpone  it  a  few  years, 
and  millions  will  be  necessary  to  accomplish  the  great  design." 

The  statement  of  President  Houston,  doubtless,  is  typical  of 
the  sentiment  which  prevailed  in  the  Republic  at  that  time  when 
the  policy  of  endowing  a  free  school  system  with  public  lands 
was  first  adopted.  This  policy  has  been  consistently  followed 
and  enlarged  ever  since  and  seems  to  have  met  with  very  little 
effective  opposition  at  any  time.  In  fact,  since  a  large  majority 
of  the  citizens  of  Texas  were  landowners,  these  reservations  were 
a  gi'eat  economic  advantage  to  them;  first,  because  large  quan- 
tities of  free  land  were  in  this  way  withdra\vn  from  the  market 
for  a  time,  and  the  value  of  the  lands  privately  owned  were 
thereby  enhanced ;  and  second,  because  the  funds  thus  built  up 
would  ultimately  reduce  the  rate  of  taxation  on  these  same  lands 
privately  owned.  The  object  of  this  reservation  policy  was  very 
concisely  stated  by  the  commissioner  of  the  general  land  office, 
who,  in  commenting  on  the  permanent  school  fund,  recently 
said:-  "This  fund  was  not  created  and  founded  by  our  fathers 
as  a  charity  fund,  but  for  the  purpose  of  educating  the  masses 
with  the  least  rate  of  taxation  to  the  individual." 

The  constitution  of  Texas  (Art.  VII,  sec.  3)  requires  that  a 
free  school  be  maintained  in  each  district  at  least  six  months  out 
of  each  year.     Subsequent  legislation  has  required  the  County 


"Quoted   In  Woolen,    op.    cit.    2:    4  28. 

*  Commissioner  of  the  General  Land  Offlce,  Biennial  Report,  1902,  p.  56. 
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Commissioners'  Court^  to  subdivide  each  organized  county  not 
so  divided  into  school  districts  and  to  organize  any  unorganized 
county  attached  to  it  for  judicial  purposes  into  one  or  more  dis- 
tricts upon  the  written  petition  of  no  fewer  than  ten  residents 
of  such  unorganized  county.  The  money  necessary  for  the  sup- 
port of  these  schools  is  derived  from  the  available  school  fund 
of  the  state  which  is  apportioned  to  the  various  cities,  towns  and 
districts  on  the  basis  of  scholastic  population,  the  available 
county  school  fund,  and  from  local  taxes  which  may  not  exceed 
fifty  cents  on  each  one  hundred  dollars  worth  of  property.* 
Lands  on  a  frontier  settlement,  however,  cannot  yield  much  rev- 
enue from  local  taxation;  consequently  a  period  of  years  must 
elapse  after  they  pass  into  private  hands  before  sufficient  reve- 
nue can  be  secured  from  them  to  maintain  an  adequate  school 
system.  If  a  system  similar  to  the  one  prevailing  in  Texas, 
therefore,  is  to  be  maintained,  it  must  be  at  the  expense  of  the 
older  communities,  except  insofar  as  that  expense  may  be  offset 
by  the  income  derived  from  a  permanent  fund.^  But  support 
for  common  schools  wholly  dependent  upon  taxation  is  also  de- 
pendent upon  the  will  of  the  persons  taxed  as  expressed  through 
their  legislative  bodies;  and  so  unless  some  adequate  provision 
has  previously  been  made,  the  more  remote  the  school  from  the 
source  of  its  income,  the  more  likely  it  is  to  suffer  on  account  of  a 
lack  of  funds. 

Thus  the  reservation  policy  serves  both  to  render  the  support 
for  schools  in  distant  rural  and  sparsely  populated  districts  ab- 
solutely certain  and  to  equalize  the  burden  of  taxation  by  in- 
cluding a  part  of  this  support  in  the  price  of  the  lands.  More- 
over, it  has  the  additional  advantage  of  being  constant  and 
easily  administered.  When  the  lands  have  once  been  sold  and 
the  proceeds  invested,  the  system  is  automatic  and  self-operating, 
whereas  a  tax  system  is  impulsive  in  that  it  is  subject  to  the 


^  Acts  of  JS93,  p.  182,  sec.  40  ;  see  also,  Revised  Civil  Statutes,  1911.  p.   600. 

*  Revised  Civil  Statutes,  1911,  pp.  576,  603  and  605.  The  County  Commis- 
sioners' Court  Is  composed  of  four  commissioners,  each  elected  from  a 
commissioner's  precinct  for  a  term  of  two  years,  and  the  county  judge  who, 
when  present,  is  the  presiding  officer  of  the  court. — Revised  Civil  Statutes, 
1911,  p.  478. 

"  See  Appendix  III,  g. 
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whims  and  caprices  of  legislative  bodies  and  clumsy  in  that  it 
requires  a  large  administrative  force  constantly  employed  for 
the  purposes  of  assessment  and  collection.  If  a  school  land 
reservation  policy  does  not  work  out  evenly  and  successfully, 
its  failure  must  be  attributed  to  a  short-sighted  legislative  policy 
in  disposing  of  the  land  and  prescribing  regulations  for  the  in- 
vestment of  the  proceeds,  or  to  an  inefficient  administration  of 
these  laws. 

The  policy  of  reserving  public  lands  for  the  benefit  of  the 
school  fund  received  its  first  legal  recognition  in  the  act  of  Jan- 
uary 26,  1839,  which  set  apart  three  leagues  (of  4,428  acres  each) 
in  each  county  for  the  purpose  of  establishing  a  primary  school 
or  an  academy.*'  It  also  directed  the  president  of  the  republic 
to  have  fifty  leagues  surveyed  from  any  part  of  the  vacant  do- 
main for  the  establishment  and  endowment  of  two  universities 
or  colleges  afterwards  to  be  created.  The  following  year  an- 
other law  was  passed  which  created  a  county  board  composed 
of  the  chief  justice  and  two  associate  justices  in  each  county  to 
be  known  as  the  "Board  of  School  Commissioners."'  This 
board  was  given  full  power  to  receive  and  administer  any  land 
or  other  property  that  might  be  given  or  appropriated  to  the 
county  for  the  benefit  of  its  schools  or  academy.  It  was  directed 
to  have  the  three  leagues  previously  granted  by  Congress  prop- 
erly located  and  surveyed  and  in  like  manner  to  have  an  addi- 
tional league  surveyed  which  might  be  sold  and  the  proceeds 
applied  to  the  purchase  of  apparatus,  one-half  of  which  was  to 
be  used  in  the  academic  school  of  the  county  and  the  remainder 
distributed  equally  among  the  various  common  school  districts. 

None  of  the  lands  appropriated  by  the  law  of  1839  could  be 
disposed  of  except  by  lease  during  the  first  three  years  after  they 
were  appropriated,  and  in  addition  to  this,  all  leasing  contracts 
were  limited  to  a  term  of  three  years.  The  Constitution  of  1845 
enabled  the  counties  which  did  not  contain  four  leagues  of  va- 
cant land  within  thoir  borders  to  have  a  quantity  surveyed  in 
some  other  county  sufficient  to  make  up  the  full  four  leagues.* 


•  Sayles,  Early  Laivs  of  Texas,  1 :   319. 
'' Ibid.,  p.   390. 

*  Article  X,  Section.s  3  and   4  ;  for  interpretation  of  these  sections  see  Bell 
County  V.  Alexander,  22  Texas  363. 
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In  addition  to  this,  it  extended  the  time  during  which  this  land 
could  not  be  sold  to  twenty  years.  In  this  way  improvident  and 
hasty  disposition  of  the  county  school  lands  was  prevented. 
Similar  provisions  were  also  placed  in  the  Constitution  of  1861.® 

The  early  legislative  and  constitutional  provisions  relating  to 
this  subject  were  afterwards  supplemented  by  additional  laws 
which  were  intended  to  provide  similar  quantities  of  land  for 
new  counties  as  soon  as  they  were  organized.  In  1875  four 
leagues  were  appropriated  to  each  organized  county  which  hud 
not  received  a  grant  of  lands  for  school  purposes.^"  These  lands 
could  be  surveyed  from  any  of  the  vacant  domain  of  the  state. 
Another  law  was  afterwards  passed  which  specified  that  all  un- 
organized counties  were  entitled  to  similar  quantities  of  school 
land  and  a  special  reservation  of  325  leagues  was  made  from 
the  vacant  domain  in  which  each  unorganized  county  might 
claim  its  share  as  soon  as  it  was  organized.^^  The  evident  in- 
tention of  the  legislature,  therefore,  was  to  provide  each  county, 
whether  organized  or  not,  with  four  leagues  of  school  land;  it 
appears,  however,  that  only  239  counties  have  received  such 
land,  that  a  few  have  not  received  the  full  quantity,  and  that 
there  are  eight  unorganized  counties  which  will  not  receive  any 
such  land.^^ 

Up  to  the  time  of  the  adoption  of  the  Constitution  of  1866, 
the  power  to  dispose  of  county  school  lands  seems  to  have  rested 
fully  in  the  hands  of  the  board  of  school  commissioners  in  each 
of  the  several  counties.  At  this  time,  however,  full  power  to 
control  these  lands  was  given  to  the  legislature  and  it  was  au- 
thorized to  sell  them  under  such  terms  as  it  might  prescribe, 
except  that  lands  which  had  already  been  patented  to  a  county 
could  not  be  sold  without  the  consent  of  that  county.^^  This 
provision  was  also  continued  in  the  Constitution  of  1869,"  but 
the  legislature  appears  never  to  have  made  use  of  its  authority 
to  dispose  of  the  county  school  lands.     The  validity  of  the  title 


»  Civil  Statutes,  4  :  251. 

'oSayles,  op.  cit.   3:   3  25. 

"Civil  Statutes,  1897,   2:   1518. 

"Commissioner  of  the  General  Land  Office.     Biennial  Report,  1910,  p.    30. 

^*  Civil  Statutes,  4:  329. 

'♦/bid.,  p.  442. 
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of  a  county  to  its  school  land  became  a  question,  however,  for 
judicial  determination  and  in  1873  the  state  Supreme  Court 
decided  that  that  section  of  the  Constitution  of  1869  which  re- 
lated to  the  power  of  the  legislature  to  sell  county  school  lands 
was  not  intended  to  divest  the  county  of  its  right  of  property  in 
land.  In  part,  the  court  said:^''  "The  state  had  parted  with 
the  title  to  a  body  corporate,  capable  of  receiving  and  holding 
the  title  to  land,  and  it  had  not  the  power  or  authority  under 
the  constitution  of  the  United  States,  to  recall  her  grants  or  vio- 
late her  executed  contracts." 

This  problem  was  permanently  and  finally  disposed  of  in  the 
Constitution  of  1876  which  stripped  the  legislature  of  all  its 
power  to  dispose  of  county  school  land  and  vested  it  in  the 
County  Commissioners'  Court.  It  was  constitutionally  declared 
that  land  which  had  been  patented  to  a  county  Avas  the  property 
of  that  county  and  that  the  title  vested  in  its  corporate  organiza- 
tion in  such  a  way  that  no  adverse  possession  or  limitation  could 
ever  be  made  against  it.^^  The  Commissioners'  Court  was  there- 
fore authorized  to  sell  or  dispose  of  the  county  school  land  in 
such  a  manner  as  it  might  see  fit.  In  the  subsequent  legisla- 
tion intended  to  give  effect  to  this  constitutional  provision,  the 
only  restrictions  placed  on  the  authority  of  the  Commissioners* 
Court  have  been  that  the  proceeds  from  the  sale  of  these  lands 
must  be  invested  in  bonds  of  the  state  of  Texas  or  of  the  United 
States  and  that  actual  settlers  must  be  protected  in  the  prior 
right  to  purchase  such  lands  to  the  extent  of  their  settlement 
not  exceeding  160  acres. 

Nearly  twenty  years  after  Texas  began  to  reserve  and  appro- 
priate public  land  to  counties  for  school  purposes,  it  also  adopted 
the  plan  of  reserving  public  lands  in  order  to  build  up  a  perma- 
nent school  fund  for  the  state.  And  just  as  the  policy  of  reserv- 
ing lands  for  counties  was  faithfully  followed  up  until  four 
leagues,  speaking  generally,  had  been  provided  for  each  county, 


"  GaZueston  County  v.  Tankersley,  39  Texas  651,  1873.  This  holding  of 
the  Supreme  Court  rests  on  the  fact  that  the  appropriation  of  land  to  a 
county  is  held  to  be  a  contract,  and  therefore,  the  case  comes  under  that 
clau.se  of  the  United  States  Constitution  which  prohibits  a  state  from  en- 
actlnK  any   leslslation   that    impair.s    tlic  obliRation   of   a   contract,      (p.    657). 

'"  See  Appendix  III,  h. 
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SO  the  policy  of  reserving  state  school  lands  was  continiied  and 
enlarged  as  long  as  there  was  any  vacant  domain  to  reserve. 

Consequently,  a  dual  system  of  public  school  lands  has  grown 
up  in  Texas,  one  part  of  which  consists  of  county  school  lands 
Avhich  are  subject  to  the  disposition  of  the  County  Commission- 
ers' Court,  and  the  other,  the  state  school  lands,  which  are  sub- 
ject to  the  disposition  of  the  legislature. 

The  general  law  which  donated  lands  to  railway  companies 
specified  that  alternate  sections  which  these  companies  were  re- 
quired to  survey  for  the  state  should  not  thereafter  be  subject 
to  location  or  settlement  under  any  form  of  valid  land  certifi- 
cate, but  that  they  should  be  reserved  for  the  state  and  should 
be  subject  to  future  disposition  by  the  legislature.^'^  Millions 
of  acres  were  surveyed  under  this  law  and  were  offered  for  sale 
at  the  rate  of  one  dollar  and  twenty-five  cents  an  acre.^*  The 
proceeds  from  such  sales  were  directed  to  be  deposited  in  the 
state  treasury  to  the  credit  of  the  public  school  fund.  This 
offer  of  sale  seems  to  have  remained  on  the  statute  books  until 
after  the  Civil  War,  but  the  school  fund  did  not  derive  much 
benefit  from  it,  because  it  was  only  one  of  the  provisions  of  the 
act  of  1858,  and  as  we  have  already  seen,  10,506  acres  were 
sold  under  any  of  the  provisions  of  the  whole  law.^® 

The  constitutional  convention  of  1866,  however,  conceived  the 
idea  of  transferring  the  title  for  the  lands  to  the  school  fund 
and  of  directing  the  legislature  afterwards  to  make  provision 
for  their  sale  and  lease  for  the  benefit  of  this  fund.  In  this  way 
they  would  be  made  a  perpetual  endowment  for  the  public 
schools,  whereas  under  the  former  laws  the  proceeds  from  their 
sale  or  use  might  have  been  diverted  to  some  other  purpose  ac- 
cording to  the  discretion  or  caprice  of  any  subsequent  legisla- 
ture. The  constitution,  therefore,  reserved  from  settlement  the 
alternate  sections  of  all  those  grants  that  had  previously  or  that 
might  thereafter  be  made  to  railway  companies  or  to  any  other 
corporation  authorized  to  receive  grants  of  land  donated  for  the 
purpose  of  encouraging  the  development  of  the  wealth  and  re- 


"Sayles,  Early  Laws  of  Texas,  2:  326. 
'"Ibid.,  2:   452. 
"See  p.  86. 
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sources  of  the  state,  and  appropriated  them  to  the  school  fund.^° 
It  also  directed  the  legislature  to  provide  for  their  future  sale 
and  lease  so  as  to  give  the  preference  rights  to  actual  settlers. 
This  same  method  of  disposition  was  continued  in  the  Constitu- 
tion of  1869.21 

By  the  time  this  constitution  was  adopted,  the  plan  of  reserv- 
ing public  lands  for  the  benefit  of  the  school  fund  had  become 
pretty  well  established  as  a  fixed  policy  of  the  state.  Moreover, 
the  fact  that  the  public  domain  was  being  rapidly  taken  up  to 
satisfy  the  demands  of  settlers  and  the  claims  of  railway  and 
other  corporations  was  emphatically  impressing  itself  upon  the 
public  mind.  It  was  clearly  seen  that  if  any  large  additions 
were  made  to  the  reservations  already  provided,  action  would 
have  to  be  taken  soon.  This  was  done  in  1873  when  one-half 
of  the  public  domain  as  it  then  existed,  or  as  much  thereof  as 
could  be,  was  reserved  and  appropriated  for  the  benefit  of  the 
school  fund. -2  This  was  in  addition  to  all  reservations  that  had 
been  previously  made.  This  reservation  and  all  that  had  been 
made  pre\nously  were  expressly  incorporated  into  the  Constitu- 
tion of  1876.-^  Lands  forfeited  by  railway  companies  and  those 
in  unorganized  counties  sold  to  the  state  for  taxes  have  also  been 
appropriated  to  the  school  fund.^* 

Thus  it  will  be  seen  that  all  the  alternate  sections  surveyed 
by  railway  and  other  internal  improvement  companies,  all  lands 
forfeited  by  railway  companies,  lands  in  unorganized  counties 
sold  to  the  state  for  taxes,  and  one-half  of  the  vacant  and  un- 
appropriated public  domain  as  it  existed  in  1876,  have  been  re- 
served from  settlement  and  appropriated  to  the  permanent 
school  fund  of  the  state. 

A  similar  policy  has  been  followed  in  reference  to  the  univer- 
sity and  four  different  state  asylums.  Almost  simultaneously 
with  the  appropriations  to  the  state  and  county  school  funds 
similar  ones  were  made  until  over  two  million  acres  had  been 


"Art.  X,  Sections  2,  3  and   4. 

»'  Art.   IX.   sec.    6. 

"  Snyles,    Early  Laws  of   Texas,  3 :    177. 

"Art.  VIT,  Section  2. 

"Bayles,  Early  Laws  of  Texas,   3:   463. 
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set  aside  for  the  university  and  one  hundred  thousand  acres  for 
each  one  of  the  four  asylums.-^ 

The  Sale  and  Lease  of  Reserved  Lands^® 

Although  other  laws  relating  to  this  subject  had  been  pre- 
viously enacted'^  the  first  definite  and  comprehensive  policy  of 
sale  and  lease  of  the  reserved  lands  found  its  expression  in  the 
law  of  1883.^*  This  act  provided  that  all  the  lands  set  aside 
for  these  public  purposes  should  be  leased  and  sold  according 
to  the  provisions  therein  specified,  and  created  what  was  known 
as  the  ''School  Land  Board"  consisting  of  the  governor,  attor- 
ney general,  comptroller,  treasurer  and  commissioner  of  the 
general  land  office,  to  transact  this  business  for  the  state.  The 
board  was  directed  first  of  all  to  make  a  classification  of  all  the 
lands  into  agricultural,  pasture  and  timber  lands  and  to  ascer- 
tain what  tracts  had  permanent  water  on  them  or  bordering  on 
them,  A  minimum  price  of  $2  an  acre  was  placed  on  all  sur- 
veys of  land  without  permanent  water  on  them,  $3  an  acre  for 
all  watered  land,  $5  an  acre  for  all  land  having  timber  on  it  suit- 
able for  lumber,  and  $2  an  acre  for  all  other  land  classified  as 
timbered  land  but  not  such  as  would  be  suitable  for  making 
lumber. 

The  lands  were  then  ordered  to  be  placed  on  the  open  market 
in  the  county  or  land  district  in  which  they  were  situated  and 
sold  under  a  system  of  competitive  bids  which  the  land  board 
was  directed  to  prepare  and  prescribe.  No  one  could  purchase 
more  than  one  section  of  agricultural  land  or  seven  sections  of 
pasture  land.  Agricultural  land  could  be  sold  only  to  actual 
settlers.  Corporations  were  also  prohibited  from  acquiring  title 
to  more  than  one  section  of  any  kind  in  any  one  county.  A 
purchaser  might  sell  his  land  at  any  time  after  he  had  made  the 


^'- Ibid.,  2:  393;  also  Sayles,  Early  Laws  of  Texas,  1:  319  and  2:  447,  and 
Revised  Civil  Statutes,  1911,  p.  xliii  and   560  for  university  lands. 

"Practically  all  of  the  laws  passed  since  1883  which  relate  to  the  sale 
of  public  lands  refer  expressly  to  the  sale  and  lease  of  the  "free  school, 
university  and  asylum  lands."  Unless  otherwise  designated  hereafter  the 
term  "reserved  lands"  as  used  in  this  monograph  includes  all  of  the*  lands 
reserved  and  appropriated  for   these  purposes. 

^^  Laws  of  Texas,  1879,  Special  Session,  p.  23;  also  1881,  p.  119. 

'^  Civil  Statutes,    (1897),    2:   1972;    T,aws  of  Texas,   1883,   p.    85. 
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first  payment  by  filing  an  authenticated  transfer  to  the  vendee. 
In  this  event  the  vendee  assumed  all  the  obligations  and  liabili- 
ties of  the  original  purchaser. 

The  purchaser  was  required  to  pay  one-thirtieth  of  the  amount 
bid  in  cash  and  assume  an  obligation  to  pay  the  balance  in  yearly 
installments  consisting  of  one-thirtieth  of  the  whole  price.  He 
also  assumed  an  obligation  to  pay  interest  on  the  whole  amount 
of  the  unpaid  purchase  money  at  the  rate  of  five  per  cent.  Fail- 
ure to  pay  an  annual  installment  of  the  purchase  price  would 
not  work  a  forfeiture  of  the  land  until  the  whole  sum  was  due, 
but  failure  to  pay  the  interest  when  due  would  forfeit  the  land 
immediately. 

Pasture  lands,  not  timbered,  could  be  leased  in  any  quantity 
suitable  for  stock  and  ranch  purposes  for  a  period  of  ten  years 
at  a  minimum  annual  rate  of  four  cents  an  acre.  The  school 
land  board  was  directed,  however,  to  work  out  a  system  of  com- 
petitive bidding  for  leases  similar  to  that  of  sales.  When  ap- 
plications were  made  for  both  sale  and  lease  of  the  same  section, 
the  sale  was  to  have  the  preference. 

A  great  deal  of  fault  was  found  with  the  School  Land  Board 
as  an  administrative  body  because  it  was  composed  of  the  execu- 
tive officers  of  the  state,  each  one  of  whom  was  chosen  for  his 
special  fitness  to  represent  the  state  in  a  political  capacity.^® 
Each  member  was  thus  overloaded  with  work  in  his  own  depart- 
ment. In  addition  to  this,  the  board  was  too  bulky  and  unwieldy 
to  serve  the  state  as  a  business  agent.  Consequently,  the  gov- 
ernor and  the  commissioner  of  the  general  land  office  recom- 
mended that  the  legislature  place  the  authority  to  sell  and  lease 
the  public  lands  all  in  one  individual  who  would  be  able  to  de- 
vote practically  his  whole  time  and  ability  to  this  business  and 
who  should  be  required  to  give  bond  for  the  faithful  perform- 
ance of  his  duty.  The  law  was,  accordingly,  amended  in  1887. 
The  School  Land  Board  was  abolished,  but  instead  of  authoriz- 
ing a  special  officer  to  do  this  work  the  whole  responsibility  was 
placed  upon  the  commissioner  of  the  general  land  office  in  addi- 
tion to  his  other  duties.     He  was  directed  to  dispose  of  the  pub- 


*»  Commissioner  of  the  General  Land  Offlce,  Biennial  Report,  1886. 
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lie  lands  according  to  law  and  to  make  such  additional  regula- 
tions as  might  be  necessary  and  not  inconsistent  with  the  con- 
stitution. 

In  addition  to  the  foregoing  change,  the  law  of  1887  directed 
the  commissioner  of  the  land  office  to  have  all  the  lands  that 
were  in  demand  for  immediate  settlement  ''carefully  and  skill- 
fully classified  and  valued. '  '^°  To  assist  him  in  doing  this  work 
he  was  authorized  to  appoint,  with  the  approval  of  the  gov- 
ernor, as  many  competent  state  agents  as  might  be  necessary 
and  to  pay  them  a  salary  not  to  exceed  $150  a  month  and  their 
traveling  expenses.  These  state  agents  were  required  personally 
to  examine  the  land  desired  for  settlement  and  to  classify  it  as 
agricultural,  pasture  or  timber  land.  They  were  also  required 
to  make  an  accurate  plot  of  each  section  examined  which  would 
show  the  topography  of  the  land,  the  quality  of  its  soil,  its  prox- 
imity to  water,  the  streams  and  other  sources  of  water  supply, 
noting  their  location  and  paying  special  attention  to  such 
streams  as  might  afford  permanent  water ;  the  relative  propor- 
tions of  timber  and  open  land  and  their  location,  and  also  the 
quality  and  kind  of  timber. 

Upon  the  basis  of  the  information  furnished  by  the  state 
agents,  the  commissioner  was  required  to  value  the  land  and  to 
notify  the  county  clerk  of  each  county  of  the  valuation  fixed 
upon  each  section  of  land  in  his  county  and  in  each  county  at- 
tached to  it  for  judicial  purposes.  These  valuations  were  re- 
quired to  be  kept  by  the  county  clerk  in  a  well-bound  book 
which  should  always  be  open  to  public  inspection.  Any  pros- 
pective purchaser  might  thus  ascertain  the  valuation  placed 
upon  the  lands  by  the  commissioner  and  expect  to  acquire  them 
by  making  an  application  to  purchase  on  a  form  prescribed  by 
law  in  which  he  offered  not  less  than  the  price  fixed  by  the  com- 
missioner. The  lands  could  not  be  sold  in  any  case,  however, 
for  less  than  $2  an  acre  for  pasture  lands,  $3  an  acre  for  all 
sections  having  permanent  water  thereon  or  bordering  thereon, 
and  $5  an  acre  for  all  timber  lands  wliich  were  defined  as  those 
valuable  chiefly  for  the  timber  on  them.     They  could  not  be  sold 


""Z/Otos  of  Texas,  1887,  p.  83. 
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in  quantities  to  exceed  640  acres,  except  dry  pasture  lands  which 
might  be  sold  to  settlers  in  quantities  not  to  exceed  four  sections, 
nor  under  any  circumstances  to  a  corporation,  either  foreign 
or  domestic.  Moreover,  all  sales  to  a  settler  were  required  to  be 
made  on  the  expressed  condition  that  any  subsequent  sale  or 
transfer  to  a  corporation,  either  immediate  or  remote,  would 
ipso  facto  terminate  the  title  of  the  purchaser  and  the  land  be 
forfeited  to  the  state  to  revert  to  the  fund  to  which  it  formerly 
belonged.  Purchasers  were  also  required  to  make  an  affidavit 
to  the  effect  that  they  were  not  acting  in  collusion  with  others 
for  the  purpose  of  buying  the  land  for  any  other  person  or  cor- 
poration and  that  no  other  person  was  directly  or  indirectly 
interested  in  the  purchase  of  the  same. 

In  most  other  respects  the  law  was  quite  similar  to  the  act  of 
1883.  The  credit,  however,  which  was  allowed  on  the  purchase 
price  was  extended  from  thirty  years  to  forty  years,  but  on  the 
same  conditions.  Moreover,  any  actual  settler  who  had  pur- 
chased under  former  laws,  but  whose  land  had  been  forfeited 
because  of  failure  to  pay  the  yearly  installments  or  interest  on 
the  purchase  price,  was  given  a  six  months'  prior  right  after 
the  passage  of  this  law  in  which  to  repurchase  his  land  at  such 
a  price  as  the  unpaid  principal  at  the  time  of  the  default  and 
the  interest  due  thereon  would  aggregate.  Thereafter  he  would 
be  governed  by  the  same  penalties,  restrictions  and  requirements 
as  were  imposed  upon  other  purchasers.  The  time  of  leasing 
contracts  was  also  shortened  from  ten  years  to  five  years. 

More  than  14,000  sales  aggregating  nearly  6,400,000  acres 
were  made  according  to  the  provisions  of  this  act.^^  The  law  is 
generally  believed  to  have  been  a  good  one  and  it  is  said  that  if 
it  had  been  amended  in  two  particulars,  namely,  one  reducing 
the  rate  of  interest  and  another  providing  for  forfeitures  and 
the  collection  of  obligations,  the  school  fund  would  have  profited 
much  by  its  continued  operation.^- 

But  certain  forces  were  at  work  in  the  legislature  which  had 
in  mind  the  opening  of  the  school  lands  for  speculative  purposes 


"Commissioner   of    the    General    Land    Office,   Biennial    Report,   1898,    pp. 
11-12. 

"Ibid.,  1902,  p.  52. 
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under  the  guise  of  providing  homes  for  actual  settlers.  The 
result  of  this  effort  was  the  repeal  of  the  law  in  1887  and  the 
substitution  of  the  act  of  1895.^^  Whatever  the  ostensible  pur- 
pose of  this  new  law  may  have  been,  the  results  of  its  operation 
show  conclusively  that  it  was  designed  and  constructed  in  such 
a  way  as  to  yield  a  handsome  profit  to  speculators  rather  than 
an  income  to  the  school  fund. 

Within  three  years  after  the  passage  of  the  law  of  1895,  8,385 
sales  approximating  4,000,000  acres  of  land  that  had  been  sold 
under  former  laws  for  not  less  than  $2  an  acre,  with  interest  at 
five  per  cent,  had  been  forfeited  for  the  nonpayment  of  inter- 
est.^* During  the  same  period  12,056  sales  aggregating  5,538,- 
723  acres  were  sold  according  to  the  terms  of  the  new  act, 
mostly  as  grazing  land  at  the  rate  of  $1  an  acre  with  interest  at 
three  per  cent.  It  has  been  estimated  that  the  school  fund 
thereby  lost  not  less  than  $8,000,000,  and  probably  as  much  as 
$12,000,000.2-^' 

The  explanation  of  these  enormous  forfeitures  lies  in  the  fact 
that  the  purchase  price  was  reduced  fifty  per  cent  and  that  the 
land  could  be  reclassified  and  revalued  by  local  boards.  The 
new  law  took  the  power  to  classify  and  value  the  school  lands 
out  of  the  hands  of  the  state  land  commissioner  and  his  special 
agents  and  placed  it  in  the  hands  of  a  local  board  composed  of 
citizens  of  the  county  in  which  the  school  lands  were  situated. 
This  board  had  not  only  the  power  to  classify  and  value  lands 
theretofore  unclassified,  but  also  to  revise  the  classifications  that 
had  been  made  by  the  land  commissioner  and  his  special  agents. 
It  seems  that  these  local  boards  were  lai-gely  made  «^)  of  county 
judges  and  county  commissioners  and  it  is  asserted  in  official 
reports  that  many  of  these  men  were  cither  directly  interested 
themselves  in  the  purchase  of  reserved  lands  at  a  reduced  valu- 
ation or  they  had  a  client  or  constituency  to  serve  who  wanted 
to  buy  at  a  reduced  price.  The  law  further  gave  a  purcliaser 
who  had  forfeited  land  secured  under  the  former  laws,  ninety 
days'  prior  right  to  repurchase  under  the  terms  of  the  new  act. 
The  result  was  inevitable.     To  use  the  exact  language  of  the 


^^  Latvs  of  Texas,  1895,  p.  63. 

"  Commissioner  of  the  General  Land  Office,  Biennial  Report,  1898    pp.  11-12. 

^Ibid.,  1902.  p.  26. 
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commissioner,  "Therefore,  while  it  was  ruinous  to  the  school 
fund,  it  was  poor  business  on  his  (the  former  purchaser's)  part 
if  he  did  not  decline  to  pay  the  interest  on  a  $2  or  $3  purchase, 
let  the  land  be  forfeited  to  the  state,  and  again  buy  it  at  $1  per 
acre  at  a  reduced  rate  of  interest.  "^'^ 

The  writer  can  describe  the  way  in  which  tliis  law  operated 
in  no  better  or  more  forceful  terms  than  those  used  by  the  Land 
Commissioner,  Charles  Rogan,  in  his  biennial  report  in  1902. 
He  says  :^^ 

"The  laws  of  1895,  1897,  and  1901  are  full  of  contradictions  and  glar- 
ing inconsistencies.  Every  time  the  law  has  been  tinkered  with,  since 
the  passage  of  the  Act  of  1887,  it  has  been  against  the  best  interest 
of  the  school  fund.  While  the  laws  were  enacted  ostensibly  for  the 
benefit  of  the  actual  settler,  he  has  derived  but  little  benefit  from  them. 
The  chief  beneficiaries  have  been  land  agents,  speculators  and  bonus 
hunters,  and  finally  the  ranch  men.  The  cream  of  the  school  land  has 
been  sold.  It  has  passed  beyond  the  control  of  legislation,  or  the  jur- 
isdiction of  the  state  under  improvident  laws.  It  has  been  sold  to 
people  who  swore  that  they  were  actual  settlers,  and  who  swore  that 
they  were  purchasing  the  same  for  a  home.  But  the  acts  of  1895  and 
1897  authorized  the  wholesale  reduction  in  value  of  this  land  from 
$2.00  and  $3.00  per  acre  to  $1.00  and  $1.50  per  acre.  It  also  required 
the  sale  to  be  made  on  forty  years'  time  at  only  three  per  cent  in- 
terest, requiring  the  payment  of  only  one-fortieth  of  the  principal  in 
cash,  which  was  most  usually  $16  on  640  acres  of  land.  It  also  per- 
mitted him  to  purchase  as  much  as  four  sections,  with  the  privilege 
of  selling  any  or  all  of  this  land  so  purchased,  at  any  time.  These 
provisions  were  only  a  delusion  and  a  snare.  It  did  not  procure  actual 
bona  fide  settlers  in  a  majority  of  cases,  although  no  sales  have  been 
made  except  to  those  who  swore  they  were  such.  It  only  invited 
wholesale  speculation  on  the  part  of  purchasers  and  land  agents,  and 
clothed  in  the  robes  of  a  settler  only  such  makeshift  of  settlement  as 
was  made  in  most  cases  until  such  time  as  they  could  swear  to  three 
years'  occupancy,  and  sell  to  some  one  else,  in  many  instances  to  large 
land  holders  for  a  good  round  bonus,  while  many  of  them  sold  their 
claims  within  a  week  or  a  month  after  purchasing  the  same  from  the 
state." 

Many  strange  and  remarkable  transactions  are  recorded  in 
the  annals  of  school  land  legislation,^^  but  this  one  is  without 


"Ibid.,  p.  55. 
»'  Ibid.,  p.  52. 

*"  For  a  Kood  account  of  losses  Incurred  to  permanent  public  school  funds 
throughout  the  United  States,  see  Swift,  op.  clt.  pp.  129-159. 
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parallel.  A  near  approach  to  it,  perhaps,  in  the  way  of  valua- 
tions reduced  by  legislative  authority,  is  found  in  Michigan 
where  the  school  fund  lost  $175,000  as  the  result  of  a  law  which 
permitted  a  revaluation  of  the  land  and  a  credit  to  the  purchaser 
of  the  difference  between  this  appraised  value  and  his  contract 
price.^^  But  the  modest  sum  of  $175,000  shrinks  into  sheer  in- 
significance in  comparison  with  more  than  $8,000,000. 

In  spite  of  the  fact  that  the  defects  of  this  law  and  the  enor- 
mous losses  which  it  was  entailing  upon  the  school  fund  were 
repeatedly  pointed  out  by  successive  land  commissioners  in  such 
statements  as  the  one  just  quoted,  it  remained  on  the  statute 
books  for  ten  years  without  any  substantial  modification  or  im- 
provement. By  far  the  largest  and  best  part  of  the  school  lands 
were  sold  under  its  disadvantageous  terms.  Commissioner  J.  J. 
Terrell  and  his  assistant,  J.  T.  Robison,  who  is  the  present  com- 
missioner, however,  worked  out  a  plan  for  selling  the  remainder 
of  the  reserved  lands  by  sealed  competitive  bids.  This  plan  was 
enacted  into  law  in  1905  and  has  made  possible  the  realization 
for  the  school  fund  of  very  nearly  the  whole  market  value  of  the 
land  which  still  remained  to  the  credit  of  the  various  funds,*" 
and  which  has  been  sold  since  that  time. 

In  addition  to  the  feature  of  sealed  competitive  bids,  the  new 
law  abolished  the  system  of  classification  and  valuation  by  citi- 
zens of  the  county  in  which  the  land  is  situated.  The  land  com- 
missioner is  now  authorized  to  "classify  or  reclassify,  value  or 
revalue"  any  of  the  public  lands,  except  those  which  belong  to 
the  university  fund,  whenever  the  public  interest  may  require 
such  classification  or  valuation.  Any  necessary  changes  in  the 
valuation  may  even  be  made  after  the  land  has  been  advertised, 
but  this  is  done  only  in  extraordinary  circumstances. 

Owing  to  the  fact  that  with  the  passage  of  this  law  the  state 
gave  up  that  part  of  its  school  land  policy  which  had  to  do  with 
the  leasing  of  reserved  lands,  the  expiration  of  a  lease  serves  to 
bring  the  land  immediately  upon  the  market;  and  in  cases  of 
cancellation,  the  land  comes  on  the  market  ninety  days  there- 
after.    The  commissioner  is  required  to  give  publicity  to  these 


'»See  Appendix  III,  J. 

*o Laws  of  Texas,  1905,  p.  159. 
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facts,  insofar  as  practicable,  ninety  days  before  the  land  is  act- 
ually offered  for  sale.  In  order  to  do  this  he  is  authorized  to 
prepare  and  print  a  list  or  lists  of  such  land  at  the  expense  of 
the  state  and  send  them  out  in  the  mail  to  every  person  request- 
ing them.  This  list  as  it  has  been  subsequently  published  by 
the  commissioner  contains  the  designation  of  the  tracts  of  land 
for  sale,  the  date  on  which  they  will  come  on  the  market,  the 
name  of  the  lessee  and  the  number  of  his  lease,  the  name  of  the 
grantee,  the  number  of  acres,  the  minimum  valuation  fixed  by 
the  commissioner  and  the  classification  as  agricultural,  grazing, 
timber  or  mineral  land.  It  also  contains  directions  to  prospec- 
tive buyers  in  regard  to  the  method  of  making  their  applica- 
tions for  purchase  and  an  epitome  of  the  law  under  which  the 
lands  are  to  be  sold.  With  the  aid  of  this  list  and  a  Land 
Office  map  of  the  county  in  which  he  desires  to  locate,  a  pur- 
cliaser  can  find  the  locality  of  any  survey  without  the  assistance 
of  a  land  or  real  estate  agent.  The  terms  of  the  sale  are  pay- 
ment in  cash  of  one-fortieth  of  the  purchase  price  and  the  bal- 
ance in  equal  annual  installments  with  interest  at  three  per 
cent."*^ 

With  the  exception  of  a  few  amendments  of  minor  import- 
ance, as  far  as  general  principles  are  concerned,  the  law  of  1905 
is  the  one  under  which  the  public  lands  of  Texas  are  now  being 
acquired  by  private  owners.  The  gain  to  the  school  fund  dur- 
ing the  first  year  after  its  enactment  was  more  than  $3,500,000 
in  the  sale  of  4,819,659  acres.*^  Moreover,  the  total  increase  to 
the  school  fund  under  this  "highest  bidder"  or  "competitive 
bidding"  law  was  $24,514,947.18  up  to  the  close  of  the  fiscal 
year  1914.*^  In  fact,  the  land  commissioner  says  that  some  of 
this  land  which  would  have  been  purchased  at  $1  and  $2  an  acre 
has  proved  so  valuable  "that  people  are  almost  tumbling  over 
each  other  to  get  it  at  from  $12  to  $22  per  acre."** 

The  university  and  asylum  lands  were  always  included  in  the 
laws  providing  for  the  sale  of  free  school  land  until  1895.*°     At 


"  See  Appendix   III,  j. 

"Commissioner  of  the  General  Land  Office,  Biennial  Report,  1908,  pp.  3-4. 

"Ibid.,  1914.  p.  3. 

"Ibid.,   1908.  p.  4. 

*^  Civil  Statutes,  1897,   2:   1513. 
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that  time  the  control  and  management  of  the  university  land 
was  taken  out  of  the  hands  of  the  land  commissioner  and  vested 
in  the  board  of  regents  of  the  university.  The  only  restriction 
placed  upon  the  regents  in  their  disposition  of  these  lands  was 
that  they  should  not  be  sold  for  a  lower  price  per  acre  than  the 
same  class  of  land  belonging  to  other  funds.  The  policy  of  the 
board,  however,  has  been  to  retain  the  lands  and  lease  them. 
Out  of  a  total  of  2,289,682  acres  appropriated  for  this  purpose 
2,072,225  acres  were  under  lease  in  1908  at  an  average  rate  of 
4.9  cents  an  acre  and  yielded  a  net  return  to  the  university  of 
$103,312.83  for  that  year.*"  The  management  of  the  asylum 
lands  was  left  in  the  hands  of  the  land  commissioner  and  they 
have  been  disposed  of  in  the  same  manner  and  under  the  same 
laws  as  the  free  school  lands. 


*o  See  Appendix  III,  k. 
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CHAPTER  VI 

LAND  GRANTS  FOR  EDUCATIONAL  AND  ELEEMOSY- 
NARY INSTITUTIONS    (Continued) 

Timber  Lands 

The  use  of  timber  on  the  public  lands  of  Texas  was  wholly  un- 
restricted by  legislative  regulation  until  after  1879.^  The  only 
reference  to  this  subject  that  appears  in  the  statutes  is  found  in 
the  charters  of  some  early  railway  companies  and  in  the  general 
statutes  relating  to  the  construction  of  railways.  In  these  in- 
stances the  corporation  is  given  a  right-of-way  across  the  public 
lands  and  also  the  right  to  use  such  timber  and  other  building 
material  found  upon  them  as  might  be  necessary  for  the  con- 
struction of  the  proposed  lines. 

An  attempt  was  made  in  1858,  however,  to  make  the  laws  re- 
lating to  the  destruction  of  timber  on  the  lands  of  a  private 
owner  applicable  also  to  public  lands,  but  this  attempt  failed. 
A  statute  of  1848  made  it  a  misdemeanor  for  any  person  wilfully 
and  knowingly  to  cut  down,  carry  away,  or  destroy  any  tree  or 
timber  on  land  not  his  own.^  In  1856  this  law  was  amended  so 
as  to  fix  the  penalty  for  its  violation  at  three  times  the  value  of 
the  timber  unlawfully  cut  down  or  removed.^  Two  years  later 
James  Howard  was  indicted  for  having  cut  timber  on  land  not 
his  own  inasmuch  as  he  had  cut  and  removed  timber  from  lands 
belonging  to  the  state,  and  he  was  being  prosecuted  under  the 
statute  of  1848.  The  Supreme  Court  quashed  the  indictment, 
however,  on  the  ground  that  the  term  "owner"  as  used  in  the 
statutes  applied  only  to  private  holders  and  not  to  the  state.* 


'  Civil  statutes,  2:   423. 

'Hartley,  Digest  of  the  Laws  of  Texas,  203. 
'  I'aschal,  Digest  of  the  Laivs  of  Texas,  461. 
*  State  V.  Howard,  21  Texas  416,   1858. 
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Since  the  act  under  which  HoAvard  was  being  prosecuted  did  not 
expressly  declare  the  cutting  of  timber  on  public  lands  to  be  an 
offense,  the  court  held  that  such  a  construction  as  to  its  intent 
would  not  be  fair  or  reasonable.  It  was  said  in  the  opinion  that 
the  state  is  inviting  settlers  to  occupy  her  lands ;  and  though  it 
has  not  authorized,  yet  is  has  not  prohibited,  the  conversion  of 
public  timber  to  private  use. 

Since  no  distinction  between  agricultural  and  timber  lands 
was  made  in  the  statutes,  most  of  the  timber  lands  have  been 
transferred  to  private  owners  in  the  same  manner  and  on  the 
same  terms  as  agricultural  lands.  The  only  exception  to  this 
rule  is  found  in  the  disposition  of  the  small  quantity  of  timber 
lands  that  happened  to  be  included  in  the  regular  surveys  and 
reservations  of  the  public  domain  for  the  free  school,  university 
and  asylum  funds.  If  the  land  was  valuable  chiefly  for  the  tim- 
ber which  stood  on  it,  the  grantee  acquired  title  to  the  land  with 
the  timber  as  a  preemption  claim,  a  homestead  donation  or  a 
grant  to  an  internal  improvement  company  just  as  though  the 
land  were  valuable  chiefly  for  its  wheat  or  cotton  producing 
qualities. 

Approximately  300,000  acres  of  timber  lands  were  included 
in  the  reservations  and  appropriations  that  were  made  to  the 
public  school,  university  and  asylum  funds.^  Since  the  passage 
of  the  law  of  1879  providing  for  the  sale  of  all  these  lands,  a 
distinction  has  been  made  between  timber,  agricultural  and 
grazing  lands.  Generally  speaking,  the  price  of  timber  lands 
has  not  been  lower  than  five  dollars  an  acre  and  credit  has  not 
been  so  freely  extended  to  the  purchaser  as  in  the  sale  of  agri- 
cultural and  grazing  lands.  The  protection  afforded  by  such  re- 
strictions was  greatly  offset,  however,  by  a  provision  in  the  law 
of  1895  which  authorized  the  sale  of  timber  on  timber  lands  at 
less  than  five  dollars  an  acre  whenever  the  land  commissioner 
ascertained  by  approved  agents  that  the  land  contained  timber 
of  but  little  value.  The  use  of  timber  on  reserved  lands  has 
also  been  considerably  restricted,  especially  to  the  extent  of  pro- 
hibiting the  removal  of  more  timber  than  was  necessary  for 


"Commissioner  of  the   General   Land   Office,   Biennial  Report,  1904,   p.   9. 
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clearing  and  improving  the  laud,  or  for  firewood  and  building 
purposes.  In  some  instances  the  timber  and  the  lands  have  been 
sold  together,  and  in  others  the  timber  has  been  sold ;  and  after 
its  removal,  the  land  has  been  sold  as  agricultural  and  grazing 
land.  Since  1905,  land  on  which  there  is  merchantable  timber 
cannot  be  purchased  until  the  timber  has  been  paid  for  in  cash.® 
The  timber  lands  of  Texas  comprise  more  than  42,000  square 
miles,  an  area  half  as  large  as  the  state  of  Kansas  and  larger 
than  the  state  of  Ohio.'^  Approximately  five-sixths  of  this  area 
has  been  described  as  ' '  merchantable  forest ' '  from  which  nearly 
a  billion  board  feet  of  lumber  are  cut  annually.  The  lumber  in- 
dustry in  Texas  is  exceeded  only  by  the  cotton  and  cattle  in- 
dustries, and  the  product  secured  is  described  in  a  United  States 
government  bulletin  as  consisting  especially  of  those  varieties 
of  lumber  as  are  suitable  for  the  manufacture  of  furniture, 
wagon  timbers,  implement  handles  and  all  manner  of  things 
now  shipped  into  the  state  from  long  distances,  to  say  nothing 
of  the  great  quantities  of  ties,  staves  and  posts  that  are  being 
secured  from  ordinary  grades  of  oak.^  In  1910  there  were  799 
establishments  in  Texas  engaged  in  the  manufacture  of  lumber 
and  timber  products  which  employed  approximately  24,000 
w^age  earners  and  turned  out  an  annual  product  valued  at 
$32,201,000.'-'  During  the  decade,  1900  to  1910,  the  lumber  in- 
dustry in  Texas  practically  doubled  as  far  as  the  number  of 
persons  engaged  in  the  industry  and  the  value  of  the  product 


"For  statutes  herein  referred  to,  see  Civil  Statutes,  1897,  2:  1955,  1966, 
1972,  and  1976  ;  also  Laivs  of  Texas,  1905,  p.  159. 

'This  estimate  is  compiled  from  Bray,  W.  L.,  Forest  Resources  of  Texas, 
Bulletin  of  the  United  States  Forestry  Bureau,  No.  47,  1904,  pp.  20-24,  as 
follows : 

Longleaf  Forests  of  the  Fayette  Prairie 5,000  sq.  miles 

Loblolly  Pine  and  Hardwood  Forests  of 

Interior  Coast  Plain 7 ,  000   sq.  miles 

Hardwood  and  Shortleaf  Forests  of  Lignitic  Belt 30,000  sq.  miles 

Total   42,000   sq.  miles 

'Ibid.,  p.  37. 

•  United  States  Census  Reports,  1910,  8 :  614  ;  the  corresponding  figures 
for  1900  were  as  follows: 

Number   of    establishments 559 

Average  number  of  wage  earners 12,455 

Value  of  the  product $17,  782,  000 
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were  concerned.  Moreover,  the  quantity  of  standing  timber,  if 
properly  eared  for,  is  said  to  be  sufficient  to  support  these  estab- 
lishments for  many  years  and  to  yield  large  profits,  both  to  pri- 
vate owners  and  to  the  state,  if  it  is  not  wasted  before  the  market 
for  lumber  is  fully  developed. 

In  spite  of  this  fact  the  value  of  the  timber  lands  in  Texas, 
as  such,  is  being  rapidly  destroyed  and  the  timber  on  them 
wasted.  This  condition  is  due  to  the  fact  that  the  soil  is  so  rich 
and  the  land  so  valuable  for  agricultural  purposes  that  field 
after  field  of  "unsurpassed  forest"  is  being  deadened  and  de- 
stroyed merely  to  get  rid  of  the  trees.^"  The  general  usefulness 
of  the  timber  lands  is  also  being  greatly  diminished  because 
those  eonununities  which  are  dependent  upon  standing  timber 
for  their  water  supply  and  protection  against  floods  and  silt  are 
exposed  to  immense  losses  on  account  of  the  removal  and  de- 
struction of  the  forests  by  private  land  owners.  This  wasteful 
and  destructive  process  has  been  carried  on  so  long  that  unless 
certain  forces  now  at  work  impoverishing  the  resources  of  the 
state  are  restrained,  conditions  will  soon  prevail  which  will 
necessitate  remedial  measures  at  a  very  heavy  public  expense.^^ 

Originally  the  state  of  Texas  owned  all  the  timber  lands  within 
its  borders,  except  a  very  small  number  of  acres  which  had  been 
patented  to  private  owners  prior  to  its  annexation.  Ninety-five 
per  cent  of  these  lands  are  now  private  property.^-  The  income 
which  the  state  might  have  derived  from  a  judicious  transfer 
of  this  property  can  hardly  be  estimated  at  this  time,  but  the 
income  which  it  did  obtain  from  them  is  comparatively  insig- 
nificant because  most  of  these  lands  were  disposed  of  as  agri- 
cultural lands.  Even  timbered  school  lands  were  frequently  sold 
"at  prices  if  not  fixed,  at  least  suggested  by  the  purchaser,"" 
and,  consequently,  for  much  less  than  their  market  value.  The 
land  commissioner  says  there  cannot  be  any  question  but  that 
the  pursuance  of  this  policy  has  cost  the  school  fund  "many, 
many  millions  of  dollars."^*  Much  of  the  timber  is  also  re- 
ported to  have  been  stolen  from  the  school  lands. 


"  See  Appendix  III,  1. 

»"  See  Appendix  III,  m. 

''Ibid.,  p.  37. 

"Commissioner  of  the  General  Land  Office.     Biennial  Report,  1904,   p.   9. 

"  Ihid. 
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To  obtain  the  market  value  of  its  timber  lands  and  to  pre- 
scribe such  conditions  in  their  transfer  as  would  prevent  de- 
struction and  insure  the  intelligent  use  of  the  timber,  if  not 
the  reforestation  of  the  lands,  should  have  been  the  essential  fea- 
tures of  the  state 's  policy  in  disposing  of  them.  Neither  of  these 
purposes,  however,  was  accomplished.  The  policy  was  deficient, 
therefore,  insofar  as  it  permitted  private  owners  to  acquire  these 
lands  without  making  a  commensurate  return  for  them  to  the 
public  treasury.  It  was  also  incomprehensive  insofar  as  it 
failed  to  prevent  waste  of  the  forests  and  protect  the  future 
value,  not  only  of  the  forest  lands,  but  also  of  the  surrounding 
agricultural  lands. 

Mineral  Lands 

Under  the  laws  of  Spain,  minerals  were  the  property  of  the 
sovereign  and  minute  regulations  Avere  established  in  order  to 
encourage  their  development  by  private  enterprise  and  to  se- 
cure the  payment  of  a  tribute  for  the  privilege  of  operating  the 
mines.^'^  IMexico  also  tenaciously  adhered  to  this  policy  and  en- 
deavored to  dispose  of  its  mineral  rights  in  such  a  way  as  to 
make  them  a  source  of  revenue.  The  national  colonization  laAv 
provided  that  settlers  should  be  free  to  promote  any  kind  of  in- 
dustrj^ ;  that  they  should  be  permitted  to  work  mines  of  every 
description,  but  that  they  should  make  agreements  with  the  na- 
tional executive  in  regard  to  those  mines  which  pertained  to  the 
national  revenue,  and  that  they  should  subject  themselves  in 
working  the  others  to  the  ordinances  and  duties  that  were  then 
or  might  thereafter  be  established  in  regard  to  the  business  of 
mining. 

An  illustration  of  the  way  in  which  Mexico  disposed  of  its 
mines  and  mineral  rights  is  found  in  tlio  franchise  granted  to 
J.  L.  Woodbury  and  John  Cameron.  These  men  were  given  an 
exclusive  privilege  in  1828  to  work  the  iron  and  coal  mines  in 
the  state  of  Coahuila  and  Texas  for  a  period  of  twenty-thi-ee 
years  and  all  other  persons  were  prohil)ited  from  working  such 
mines  without  their  permission,  except  those  whose  mines  had 


'Sayles,  Real  Estate  Laws  of  Texas,  1:    436. 
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been  discovered  and  legally  specified  and  proclaimed  before  the 
promulgation  of  this  decree.^"  The  franchise  carried  with  it 
the  privilege  of  introducing  professional  artisans  for  the  purpose 
of  smelting  and  separating  the  metal,  but  it  required  the  gran- 
tees to  prefer  the  natives  of  the  country  for  common  mining 
laborers.  They  were  also  required  under  penalty  of  forfeiture 
of  their  contract  to  have  introduced  the  machinery  and  neces- 
sary utensils,  and  to  have  erected  within  a  period  of  three 
years  from  the  date  of  the  franchise,  in  at  least  one  of  the  de- 
partments of  the  state,  the  proper  buildings  for  working  and 
"elaborating"  the  iron.  In  addition  to  this,  they  were  restrained 
from  selling  iron  of  superior  quality  and  of  no  regular  shape  in 
the  state  at  a  price  exceeding  five-eighths  of  a  rial  a  pound, 
but  no  special  royalties,  taxes,  or  obligations  other  than  those 
already  established  in  the  mining  ordinances  were  imposed  upon 
them. 

Since  Mexico  had  so  carefully  reserved  and  protected  its  mines 
and  mineral  rights  as  property  of  the  government,  Texas  came 
into  full  possession  of  all  those  within  its  borders  at  the  time  it 
gained  its  independence  from  Mexico.  It  also  adhered  to  the 
policy  of  the  Spanish  and  Mexican  governments  for  more  than 
thirty  years  and  continued  the  reservations  that  had  been  pre- 
viously made,  but  does  not  seem  to  have  done  much  during  that 
period  to  encourage  the  development  of  the  mines  or  to  have 
secured  any  benefit  from  the  use  of  its  mineral  rights.  As  pre- 
viously stated,  in  1840  the  common  law  of  England  was  made 
the  rule  of  decision  in  the  Republic  of  Texas  and  the  same  act 
which  adopted  the  common  law  also  repealed  the  Mexican  laws 
previously  in  force  in  the  Republic  except  those  which  related 
exclusively  to  grants  and  the  colonization  of  lands  in  the  state  of 
Coahuila  and  Texas  and  such  other  laws  as  related  to  the  reser- 
vation of  salt-lakes,  licks  and  salt-springs  and  to  mines  and  min- 
erals of  every  description.^''  Since  all  the  laws  in  force  in  the 
Republic  of  Texas  prior  to  annexation  remained  operative  un- 
til they  expired  by  their  own  limitation  or  were  repealed,^^  the 


^'' Laws  and  Decrees  of  Coahuila  and  Texas,  p.  98. 
''See  copy  of  the  act  in  note  on  page  20. 

"  Constitution  of  lS/,5,  Art.  XIII,  Section  3  ;  Paschal,  Digest  of  the  Laws  of 
Texas,  p.  72. 
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mineral  wealth  of  the  community  was  thus  reserved  to  the  state 
until  it  was  subsequently  released  to  the  owners  of  the  soil. 
This  did  not  mean  that  a  private  holder  could  not  acquire  title 
in  fee  to  land  on  which  minerals  might  be  known  then,  or  later 
be  found,  to  exist;  but  it  did  mean  that  title  to  the  lands  did  not 
carry  with  it  a  right  to  the  minerals  that  might  be  found  in 
them. 

This  very  question  came  up  for  judicial  determination  in 
1862,  twenty-five  years  after  the  law  had  been  passed  which  made 
these  reservations.  It  was  contended  that  all  lands  containing 
minerals  were  separated  from  the  mass  of  the  public  domain 
and  were  thereby  withdrawn  from  individual  appropriation  by 
the  location  on  them  of  any  kind  of  certificate  or  claim  to  land. 
But  the  Supreme  Court  through  Justice  Moore  denied  the  va- 
lidity of  this  contention.^''  It  was  held  that  the  object  and  pur- 
pose of  the  legislature  was  simply  to  reserve  to  the  Republic  the 
salt-springs,  gold  and  silver  mines,  copper,  lead  and  other  min- 
erals ;  and  that  while  the  mineral  resources  of  the  country  that 
were  then  known  to  exist,  or  that  might  afterwards  be  developed, 
were  thereby  secured  to  the  government,  no  embarrassment  was 
placed  in  the  way  of  a  citizen  in  acquiring  a  fee  in  the  quantum 
of  the  land  to  which  his  certificate  or  scrip  entitled  him.  But 
such  a  reservation  carries  with  it  the  right  of  the  state  or  any 
of  its  agents  to  enter  upon  lands  located  by  individuals  in  which 
minerals  may  be  found,  and  to  dig  for  and  to  carry  them  away 
and  all  other  such  incidents  as  are  necessary  to  make  the  reser- 
vation available  to  the  state.  The  court  said  it  thought  it  was 
evident  that  the  legislature  intended  to  do  nothing  more  than 
to  secure  by  an  express  reservation  the  same  right  to  all  min- 
erals, wlicn  it  granted  land,  that  was  by  the  common  law  im- 
pliedly rescrv'cd  to  the  King  as  to  royal  mines,  and  it  quoted 
Rockwell 's  Sijanish  and  Mexican  Law  to  the  effect 

"That  a  property  may  be  acquired  in  mines  which  will  be  quite  in- 
dependent of  the  property  in  the  lands  ih  which  they  are  situated. 
In  this  condition,  the  minerals,  of  whatever  character  they  may  be, 
will,  of  course,  still  form  parts  of  the  land  itself  and  will  constitute 
land  in  strictly  legal  acceptation."** 


"Coirfm  V.   Hardeman,  26  Texas,   217,  1862. 
^Ibid.,  p.  223. 
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Chief  Justice  Wheeler,  in  giving  a  concurring  opinion  in  this 
case,  said  that  these  reservations  afford  evidences  of  the  careful- 
ness of  the  legislature  to  guard  the  interests  of  the  ^tate  in  her 
islands,  salt  springs  and  minerals,  and  the  fact  that  the  reserva- 
tion was  not  annihilated  by  the  repealing  section  of  the  act 
which  adopted  the  common  law  of  England,  manifests  "a  settled 
policy  and  purpose  on  the  part  of  the  legislature  to  protect  the 
interest  of  the  state  in  the  enumerated  objects  and  to  guard 
against  their  appropriation  to  the  purposes  of  private  specula- 
tion."^^ In  discussing  the  relation  that  existed  between  the 
owner  of  the  land  and  the  state  and  the  right  of  the  state  to  en- 
ter upon  the  land  of  a  private  owner  in  order  to  develop  or  use 
its  mineral  resources,  he  also  said : 

"We  hold  that  the  patent  is  not  absolutely  and  necessarily  void  be- 
cause there  Is  found  to  be  a  salt  spring  or  minerals  upon  the  land  em- 
braced within  the  grant.  And  not  being  void,  It  can  not  be  impeached 
and  avoided  by  a  mere  intruder.  Insofar  as  concerns  the  use,  it  may, 
however,  be  avoided  in  part  or  in  whole  by  the  state  in  the  exercise 
of  its  reserved  right  in  the  salt-spring  or  minerals  embraced  within  it. 
The  state  must  have  the  easement  of  going  upon  the  land  for  this  pur- 
pose; and  if  to  the  full  enjoyment  of  the  right  of  the  state,  it  should 
become  necessary  to  use  the  whole  of  the  land,  timber  and  water  upon 
the  tract,  the  right  of  the  state  to  an  easement  to  that  extent  can  not, 
I  apprehend,  be  questioned."- 

Within  four  years  after  the  decision  in  the  case  of  Cowan  v. 
Hardeman  had  been  rendered,  all  mines,  minerals,  salines,  oil 
springs  and  wells  and  all  precious  metals  or  minerals  were  de- 
clared by  constitutional  enactment  to  be  the  property  of  the 
rightful  owner  of  the  land  on  which  the  same  might  be  situated 
and  subject  to  such  uniform  rates  of  taxation  as  the  legislature 
might  impose.^^  A  similar  provision  releasing  to  the  owner  of 
the  soil  all  mines  or  minerals  that  may  be  on  the  same,  subject 
to  taxation  as  other  property,  is  contained  in  the  present  con- 
stitution of  the  state."     Consequently,  the  state  has  had  no  di- 


^Jhid.,  p.  224. 
^  Ibid.,  p.  224. 

'^  Constitution   of   Trxa^s.  a.i  amended,  1866,    Ordinance   Number    XV,    Pas- 
chal, Digest  of  the  Laws  of  Texas,  p.  952. 

**  Constitution  of  1876,  Art.   14,   Sec.   7;  Civil  Stat^ttes,  1897,    2:   1445. 
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rect  control  over  any  of  the  minerals  within  its  borders  since 
1876  except  such  as  might  be  found  on  the  public  school,  univer- 
sity or  asj'lum  lands. 

In  this  way  all  the  mineral  wealth  of  the  state,  except  that 
contained  in  its  reserved  lands,  passed,  as  by  the  mere  stroke  of 
a  pen,  into  the  hands  of  private  o^^^lers  without  the  payment 
of  one  cent  of  compensation  or  royalty.  Such  a  transfer  was  a 
remarkable  piece  of  legislation.  But  it  was  enacted  as  a  consti- 
tutional provision,  and,  therefore,  had  the  sanction  of  the  people. 
The  release  of  practically  all  future  rights  to  minerals  within 
the  state  without  any  compensation,  and  especially  when  great 
care  had  been  exercised  for  years  to  preserve  them  indicates  a 
radical  change  of  sentiment  for  Avhich  it  is  difficult  to  assign  a 
reason.  It  can  apparently  be  explained  only  on  the  ground  that 
the  people  generally  believed  that  such  a  policy  would  encourage 
the  development  of  the  mineral  wealth  and  that  future  taxation 
would  yield  a  greater  income  than  the  reservation  of  mineral 
rights  had  done.  Since  1876  mineral  lands  belonging  to  the 
school  fund  have  been  sold  for  $57,368  in  cash  and  notes." 
Consequently,  the  transfer  of  mineral  rights  and  lands  to  pri- 
vate owners  has  not  been  an  important  source  of  general  income 
to  the  public  treasury.  But  the  value  of  the  mines  and  quarries 
assessed  as  real  property  in  1900  was  $7,017,182  which  was 
equivalent  to  practically  one-fourth  of  the  value  of  the  land  and 
buildings  of  manufactories  assessed  for  the  same  purpose. 
Products  valued  at  $267,603,708  were  taken  from  Texas  mines 
during  the  period  1892  to  1913.-^  Doubtless  more  may  be  ex- 
pected in  the  future,  therefore,  in  the  way  of  public  income 
from  this  source  than  has  been  realized  in  the  past. 

Nothing  whatsoever  was  done  in  the  way  of  disposing  of  the 
minerals  on  reserved  lands  until  1883.  At  this  time  the  school 
land  board,  which  had  been  authorized  to  sell  and  lease  these 
lands,  was  also  authorized  in  a  separate  act  to  control  and  man- 
age the  disposition  and  use  of  minerals  that  might  be  found  in 


"Commissioners  of  the  General  Land  Office,  Biennial  Reports,  1904,  p.  9, 
and  1906,  p.  15. 

"United  States  Census  Reports.  Wealth,  Debt  and  Taxation.  1907,  p.  17, 
See  also  Scott,  op.  cit.  107-116. 
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them.^^     The  minerals  were  reserved  from  the  operation  of  laws 
designed  for  the  sale  and  lease  of  the  surface  land,  and  the 
board  was  directed  to  dispose  of  them  for  the  benefit  of  the 
funds  to  which  the  land  belonged. 

The  reservation  of  "all  minerals"  from  the  operation  of  laws 
providing  for  the  sale  and  lease  of  reserved  lands  contained  in 
the  law  of  1883  was  afterwards  changed  to  a  reservation  of  "all 
public  lands  containing  valuable  mineral  deposits"  and  the 
Geological  and  Mineralogical  Survey  was  directed  to  designate 
such  tracts  as  were  apparently  mineral  bearing.  The  courts 
have  since  declared  that  the  reservation  of  1883  was  impliedly 
repealed  by  this  change  in  the  law  and  that  a  locator  on  land 
since  that  time  is  not  subject  to  laws  reserving  minerals  to  the 
state  unless  the  land  was  designated  as  mineral  land.^^  The 
Commissioner  has  power  to  change  the  classification  of  land 
from  grazing  or  agricultural  to  mineral ;  but  if  the  land  has 
been  purchased  while  it  is  classified  as  grazing  or  agricultural, 
the  purchaser  is  entitled  to  all  the  minerals  that  may  be  found 
in  it.^^  Lands  which  are  now  classified  as  mineral  lands  may 
be  sold  for  grazing  or  agricultural  purposes,  but  all  sales  of  such 
lands  arc  made  upon  the  express  condition  that  the  minerals 
shall  be  reserved  to  the  fund  to  which  the  land  belongs.'" 

According  to  the  law  of  1883,  owners  of  mining  rights  were 
permitted  to  work  mines  for  their  own  benefit,  but  they  were  re- 
quired to  pay  the  state  five  per  cent  of  the  gross  receipts  from 
such  operations.^^  They  were  also  required  to  work  the  mines 
according  to  the  regulations  which  the  school  land  board  pre- 
scribed, to  do  $200  worth  of  work  on  them  each  year,  and  to 
furnish  proof  of  the  same  under  penalty  of  forfeiture.  The 
school  land  board  was  abolished,  however,  in  1887  and  all  pre- 
vious laws  relating  to  the  sale  and  lease  of  reserved  lands  were 
repealed.^^  Owing  to  the  suspension  of  the  authority  of  the 
school  land  board,  the  mining  laws,  since  they  had  been  enacted 


"Laws  of  Texas,  1883,  p.  100. 
^  Heil  V.  Martin,  70  S.  W.,  430,  1902. 

^Colquit.  Tinner  Mining  Co.  v.  Rogan,  68   S.  W.  154,  1902;   also  Schendell 
V.  Rogan,  63  S.  W.  1001,  1901. 
'"Laws  of  Texas,  1907,  p.  495. 
"  Latvs  of  Texas,  1883,  p.  100. 
"Ibid.,  1887,  p.  83. 
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in  separate  acts,  were  in  a  state  of  great  confusion,  and,  conse- 
quently, two  years  later  the  legislature  passed  a  law  ''to  pro- 
mote the  development  of  the  mining  resources  of  the  state.  "-^^ 
The  plan  embodied  in  it  was  designed  to  realize  an  income  to  the 
school  fund  of  $50  a  year  from  each  mine  claim  regardless  of  the 
amount  of  mineral  obtained  from  it.  Any  time  within  five  years 
after  the  mining  claim  had  been  secured  the  owner  might  ob- 
tain a  patent  for  it  by  paying  the  purchase  price  fixed  by  law 
which  varied  from  ten  to  twenty-five  dollars  an  acre  according 
to  the  kind  of  ore  that  was  being  mined  and  the  distance  of  the 
mine  from  a  railroad. 

In  1895  all  former  plans  were  abandoned  and  the  legislature 
at  this  time  passed  a  laAv  intended  "to  better  and  more  fully 
promote  the  development  of  the  mining  resources  of  the 
state.  "^*  The  annual  tax  of  $50  was  removed  and  any  individ- 
ual or  corporation  was  permitted  to  secure  a  claim  to  mineral 
lands  varying  in  size  from  twenty-one  to  six  hundred  and  forty 
acres  according  to  the  kind  of  mineral  obtained.  The  claimant 
was  protected  in  his  right  to  work  the  mine  for  five  years  and 
dispose  of  its  product  for  his  own  benefit  without  the  payment 
of  one  cent  for  the  privilege.  If  by  the  end  of  that  time  he 
considered  the  mine  a  valuable  one,  he  could  obtain  a  patent  for 
it  by  the  pajTnent  of  not  more  than  $25  an  acre  for  the  land. 
In  addition  to  this,  a  credit  of  ten  years  with  interest  at  four 
per  cent  was  extended  to  him  on  this  sum.  If  the  good  qualities 
of  this  law  are  to  be  determined  by  the  amount  of  revenue  which 
it  brought  into  the  school  fund,  it  can  not  be  said  to  have  been 
well  suited  to  the  purposes  it  was  designed  to  accomplish.  The 
commissioner  of  the  general  land  office  says  it  should  have  been 
entitled  "An  Act  to  authorize  persons  to  rob  our  public  free 
school  fund  at  their  own  pleasure,"  for  such  were  largely  its 
results.^' 

In  this  way  the  whole  basis  for  deriving  a  revenue  from  the 
mineral  wealth  in  the  lands  reserved  for  the  benefit  of  the  free 
school  and  other  public  funds  was  changed  from  that  of  a  five 


'^Ihifl..  1889,  p.  lie. 
''*Ihid..  189.5.  p.  197. 
"Commissioner  of  the  General  Lnnrl   Offlce,   Biennial  Report,  1904,   p.   9. 
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per  cent  gross-receipts  tax  at  one  time,  and  an  annual  tax  of 
fifty  dollars  on  each  claim  at  another,  to  one  from  which  the 
state  derived  no  benefit  whatsoever  unless  the  owner  of  the  claim 
saw  fit  to  secure  a  patent  for  the  land  for  which  he  paid,  in  many 
instances,  a  ridiculously  low  price  in  comparison  with  the  value 
of  the  ore  that  was  being  obtained  from  the  mine. 

The  mining  statutes,  therefore,  have  been  almost  a  complete 
failure  as  far  as  the  question  of  obtaining  an  income  for  the 
school  fund  is  concerned.  The  reports  of  the  general  land  office 
show  that  1,931  applications  for  mining  claims  were  made  for 
all  classes  of  metals  during  the  first  twenty-one  years  after  the 
passage  of  the  law  of  1883  and  that  1,595  of  these  applications 
were  accepted.^"  There  were  937  final  purchase  applications 
made  from  these  claims,  of  which  only  427  were  in  good  stand- 
ing in  1904.  The  net  result  is  that  39  claims  had  been  patented 
by  September  1,  1904,  for  which  the  school  fund  received  only 
$17,972.  The  Commissioner  also  says  that  he  is  informed  on 
good  authority  that  one  section  of  land  in  Brewster  county,  ad- 
joining a  school  section,  was  sold  for  $125,000;  also  that  during 
the  year  1902  the  total  production  of  quicksilver  in  the  Ter- 
lingua  district  was  5,319  flasks  which,  at  $45  a  flask,  was  valued 
at  $239,355.  Consequently,  it  is  conclusively  shown  that  the 
value  of  the  net  output  of  one  ore  in  one  district  during  only 
one  year  was  more  than  thirteen  times  the  total  amount  that  had 
been  realized  by  the  state  from  all  its  mineral  wealth  in  twenty- 
one  years. 

One  reason  for  the  failure  of  the  mining  statutes,  which  is 
of  no  little  importance,  is  found  in  the  fact  that  the  Geological 
Survey  did  not  proceed  to  examine  and  classify  the  mineral 
lands  except  in  El  Paso,  Jeff  Davis  and  Presidio  counties,  as  it 
was  directed  to  do  in  the  law  of  1889.^^  Its  failure  was  due  to 
the  fact  that  the  survey  was  not  to  proceed  until  after  a  map 
had  been  prepared  by  the  Commissioner  of  the  General  Land  Of- 
fice which  should  show  the  location  of  all  public  school,  univer- 
sity and  asylum  lands.     Tliis  map  was  never  prepared,  for  the 


="  Ihid. 

"  Phillips,  "W.  B.,  The  Mining  Laws  of  Texas,  Bulletin  of  the  University  of 
Texas,  No.  21,  1903,  pp.  18-19. 
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legislature  failed  to  appropriate  the  money  to  cover  the  expenses 
of  preparation.  Moreover,  the  Survey  itself  ceased  to  exist  after 
1892  because  appropriations  for  its  maintenance  were  also  with- 
held. After  the  discontinuance  of  the  Survey,  no  state  authority 
existed  for  examining  and  classifying  lands  as  mineral  bearing. 
Consequently,  the  classifications  contemplated  by  the  law  of 
1889  which  "was  unquestionably  designed  for  the  purpose  of 
bringing  a  revenue  to  the  state  from  mineral  lands"  were  never 
made.  This  sort  of  shiftlessness  is  typical  of  the  general  lack  of 
interest  which  the  successive  legislatures  of  Texas  have  displayed 
in  the  development  of  the  mineral  resources  of  the  state. 

Another  reason  for  this  failure  is  the  fact  that  an  operator 
could  work  a  mine  five  j^ears  under  the  law  of  1895  and  dispose 
of  the  whole  product  for  his  own  benefit  without  paying  one 
cent  into  the  public  treasury.  It  will  be  sufficient  at  this  point, 
however,  to  say  that  the  legislature  in  1905  amended  the  law  so 
that  no  man  could  thereafter  work  a  mine  for  five  years,  extract 
all  the  valuable  ore  from  it,  and  then  forfeit  the  empty  mine  to 
the  state  without  compensating  the  school  fund.-''^  The  claimant 
has  since  been  required  to  make  a  cash  payment  each  year,  to- 
gether with  the  interest  on  the  deferred  principal.  Since  the 
passage  of  this  act,  the  school  fund  has  received  $39,396  in  cash 
and  notes  which  is  more  than  double  the  total  amount  received 
from  the  sale  of  mineral  lands  during  the  twenty-one  years  pre- 
ceding September  1,  1904.^® 

It  has  been  alleged  that  insecurity  of  mineral  land  ownership 
and  inability  of  mining  laws  to  protect  the  industry  have  also 
been  a  reason  for  the  slow  progress  which  this  industry  has  made 
in  Texas,  and  hence  the  insignificance  of  the  revenue  derived 
therefrom.  A  comparison  of  these  laws  with  the  similar  ones  of 
the  United  States,  however,  has  been  made  by  a  mining  engineer 
and  it  is  confidently  asserted  that  they  "aft'ord  sufficient  protec- 
tion to  the  mining  industry. '  '•*''  There  are  very  few  differences 
between  the  mining  laws  of  Texas  and  those  of  the  United  States 


»"  Laws  of  Texas,  1905,  159. 

"Commissioner  of  the  General  Land  Offlce,  Biennial  Report,  1906,  p.  14; 
and  1908,  p.  15. 

**  rhiilips,  W.  B.,  The  Mining  Laws  of  Texas,  Bulletin  of  the  University 
of  Texas,  No.   21,  1903,  p.  25. 
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and  these  are  said  to  be  almost  invariably  in  favor  of  the  pros- 
pector and  miner.  "Where  they  [laws  of  Texas]  fail  to  afford 
protection  it  is  to  the  State,  not  to  the  operator."'*^ 

The  apparent  policy  of  the  state  in  regard  to  its  minerals  has 
evidently  been  one  of  laissez-faire.  It  has  been  fittingly  ex- 
pressed by  a  resident  of  one  of  the  principal  mining  districts,  in 
the  following  language:'*^ 

"Let  the  state  pursue  a  liberal  policy  toward  the  prospector,  the 
miner,  and  the  actual  settler,  whether  he  be  a  farmer  or  stock  raiser, 
in  the  disposition  of  her  mineral  and  other  school  lands,  and  she  may 
safely  depend,  in  a  large  measure,  upon  them  to  discover  and  develop 
whatever  natural  resources  such  lands  may  possess.  If  they  possess 
any,  the  State  will  be  amply  compensated  in  the  more  rapid  develop- 
ment and  settling  of  the  country,  the  increase  of  taxable  values,  etc., 
for  whatever  she  may  suffer  in  the  low  price  she  has  received  for  the 
land,  or  in  her  failure  to  secure  a  royalty  upon  the  minerals  taken 
out,  just  as  the  United  States  government  has  been  more  than  compen- 
sated for  the  low  price  she  has  obtained  from  her  mineral  lands  by 
the  rapid  development  of  a  number  of  the  western  states  and  terri- 
tories." 

The  disastrous  effect  of  this  laissez-faire  policy,  as  applied  to 
private  ownership  of  timber  lands  in  Texas  has  already  been 
seen.  There  is  no  evidence  to  show  that  private  exploitation  of 
the  mineral  resources  has  been  attended  by  the  same  destructive 
and  wasteful  consequences.  But  it  is  already  a  debatable  ques- 
tion in  the  minds  of  many  and  is  vigorously  asserted  by  others 
that  the  pursuit  of  such  a  policy  by  the  federal  government  has 
not  been  so  advantageous  as  it  was  long  supposed  to  be.  At  any 
rate  it  would  seem  to  behoove  the  state  to  look  well  toward  the 
future  disposition  of  such  mineral  wealth  as  it  still  possesses. 


<'  Ibid. 

"  Quoted   by   Phillips,   W.    B.,    in    Mining   Laws   of   Texas,   Bulletin    of    the 
University  of  Texas,  No.  21,  1903,  p.  29. 
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CHAPTER  VII 

LAND  GRANTS  FOR  EDUCATIONAL  AND  ELEEMOSY- 
NARY INSTITUTIONS    (Concluded) 

Permanent  Funds 

Under  all  the  various  laws  enacted  for  this  purpose  approxi- 
mately 52,000,000  acres  of  land  have  been  appropriated  to  per- 
manent funds.  These  lands  include  more  than  70,000  square 
miles,  an  area  larger  than  that  of  the  whole  state  of  Missouri 
and  almost  equal  to  the  area  of  Ohio  and  Indiana  combined.  In 
comparison  with  the  public  institutions  of  other  states,  those  of 
Texas  have  been  magnificently  endowed.  California,  for  in- 
stance, received  6,719,324  acres  from  the  United  States  in  its 
donation  of  sections  16  and  36  and  this  was  the  largest  grant  of 
land  that  has  ever  been  held  by  any  state  other  than  Texas  for 
public  school  purposes.  But  the  state  and  county  public  school 
funds  in  Texas  have  received  more  than  •49,000,000  acres  of  land, 
a  land  endowment  which  is  nearly  seven  times  as  large  as  that 
ever  held  by  any  other  state.  Moreover,  the  university,  with  its 
more  than  2,000,000  acres  is  equally  well  provided  for.  The  fol- 
lowing table  shows  the  distribution  of  lands  among  the  various 
funds  :^ 

TABLE  I.— SHOWING  APPROPRIATIONS  OF   SCHOOL  LANDS  IN 

TEXAS 

Public  school  lands  granted  to  the   state   fund    45,000,000  acres 

Public  school   lands  granted  to  counties 4,229,166  acres 

Lands  granted  to  the  university 2,289,225  acres 

Lands    granted    to    asylums 400,000  acres 

Total 51,918,391  acres 


'The  foregoinp  table  has  been   compiled   from    the  Reports  of  the   General 
Land  Office  for  1902   (page  37)    and   for  1910    (page  30). 
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X  lie  luiids  which  have  been  built  up  from  the  sale  of  reserved 
-UiiUs,  apai't  from  those  appropriated  to  counties  for  public 
sciiool  purposes,  amounted  to  $69,791,908.27  in  1914.  In  addi- 
tion to  this,  there  are  still  more  than  4,000,000  acres  of  unsold 
land  belonging  to  these  funds  which  is  yielding  an  annual  rental 
of  irom  three  to  eight  cents  an  acre.  Of  this  amount  the  public 
schools  had  $66,700,267.79  in  cash  and  securities  belonging  to 
the  state  permanent  fund  and  1,847,445  acres  of  unsold  land. 
The  estimated  income  due  to  this  fund  August  31,  1914,  from  in- 
terest and  rents  was  $2,189,650.77. 

Similarly  the  university  had  a  permanent  fund  in  1908  of 
$652,653.08  in  cash  and  securities  and  2,072,225  acres  of  unsold 
land  under  lease.-  An  accurate  statement  of  the  total  amount 
of  the  cash  and  securities  that  have  been  derived  from  the  sale 
of  county  school  lands  cannot  be  made  at  this  time  because  the 
reports  of  the  various  counties  are  not  available  for  this  purpose. 

,  Investment  of  Permanent  Funds 

The  first  investments  of  permanent  funds  were  made  in  rail- 
way bonds  wdiich  gave  the  state  a  lien  on  all  the  physical  prop- 
erty of  the  company  as  security  for  the  loan.^  These  invest- 
ments were  made  as  much  for  the  purpose  of  assisting  the  rail- 
way companies  as  for  that  of  obtaining  a  safe  investment  of  the 
money  and  a  regular  income  to  the  fund.  During  the  first  period 
of  railway  building  in  Texas,  especially  from  1852  to  1860,  when 
the  railway  companies  were  hard  pressed  for  a  sufficient  amount 
of  cash  with  which  to  purchase  ties,  rails  and  rolling  stock,  the 
state  had  a  school  fund  amounting  to  more  than  $2,000,000 
Avhich  was  lying  idle  in  its  treasury  and  was  awaiting  some  form 
of  productive  investment.  People  generally  believed  that  its 
successful  use  as  capital  by  the  railway  companies  would  greatly 
increase  the  wealth  and  power  of  the  state,  and  consequently  the 
proposal  to  lend  it  to  these  companies  met  with  favorable  con- 
sideration.* 


*  state  Treasurer,  Annual  Report,  1908,  p<  35. 
•Sayles,  Early  Laws  of  Texas,  2:   378   and  419. 

*  Potts,  Charles  S.,  Railroad  Transportation  in  Texas,  Bulletin  of  the  Uni- 
versity of  Texas,  No.  119,  1909,  pp.  89-90. 
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But  soon  after  $1,816,000  had  been  lent  in  this  way,  the  Civil 
War  came  on  and  handicapped  the  railway  companies  so  that 
they  were  not  able  either  to  complete  their  roads  or  to  make  any 
payments  of  principle  or  interest  for  nearly  fifteen  years  after 
the  first  loans  were  made.  Indeed,  the  complete  loss  of  all  this 
loan  to  the  railway  companies  seemed  so  inevitable  that  the  state 
took  charge  of  the  property  of  one  company  and  sold  it  at  auc- 
tion. Satisfactory  settlements,  however,  were  made  with  the 
other  companies  by  the  payment  of  interest  thereafter  as  it  be- 
came due.  By  1892  the  state  had  received  $3,102,000  in  princi- 
pal and  interest  from  these  loans  and  other  amounts  were  still 
due.®  At  the  present  time,  $1,603,317  of  the  permanent  school 
fund  is  lent  on  railway  bonds.*^  This  sum  doubtless  represents, 
approximately  at  least,  what  is  left  of  the  principal  that  was 
originally  lent  to  railway  companies,  for  no  subsequent  laws  have 
been  passed  which  authorized  an  investment  in  railway  bonds. 

A  vast  difference  of  opinion  exists  in  Texas  in  regard  to  the 
advisability  and  success  of  this  loan  to  railway  companies.  By 
some  it  has  been  condemned  as  a  "  miserable  failure, ' '  incurring 
an  enormous  loss  to  the  school  fund,  while  by  others  these  rail- 
way bonds  are  said  to  be  the  most  satisfactory  of  all  classes  of 
either  public  or  private  securities.  Governor  Hogg  extolled 
their  merits  in  the  following  language  -J 

"With  the  wreck  of  war  involving  the  desolation  of  homes,  waste  of 
fortunes  and  repudiation  of  public  and  private  obligations,  there  were 
few  or  no  securities  that  survived,  except  these  very  railway  bonds  in 
which  the  school  fund  had  been  invested.  There  was  less  loss  to  the 
school  fund  from  that  investment  than  from  any  other  security  either 
public  or  private  known  to  the  authorities  of  the  State." 

In  his  campaign  for  re-election  for  governor  in  1900  he  rec- 
ommended the  passage  of  a  law  authorizing  an  investment  of 
school  funds  in  railway  bonds. 

In  1870  an  act  was  passed  which  authorized  the  investment 
of  $60,258.61,  then  in  the  treasury,  in  United  States  bonds  and 


'^  Ibid.,  p.  91. 

•state  Treasurer,  Annual  Report,  1914,  p.   35. 

'  Quoted  by  Potts,   Charles  S.,  In  Railroad  Tratisportation  in  Texas,  Bulle- 
tin of  the  University  of  Texas,  No.  119,  1909,  p.  91. 
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the  following  year  a  general  law  was  passed  which  required 
the  comptroller  of  public  accounts  to  invest  the  principal  of  the 
perpetual  school  fund  in  United  States  bonds  as  fast  as  it  was 
received  in  the  treasury.^  But  in  1876  a  board  of  school  commis- 
sioners, consisting  of  the  governor,  comptroller  and  secretary  of 
state,  was  created  and  directed  to  dispose  of  the  United  States 
bonds  then  in  the  treasury  to  the  credit  of  the  school  fund  and 
to  invest  the  proceeds  in  bonds  of  the  state  of  Texas.®  This 
board  was  also  directed  to  collect  the  interest  due  thereon  from 
the  state  semiannually  and  place  it  to  the  credit  of  the  available 
school  fund.  In  1885  the  emergency  clause  of  an  act  which  au- 
thorized investments  in  county  bonds  and  prescribed  the  manner 
in  which  they  should  be  made  recited  that  prior  to  that  time 
there  had  been  no  statute  regulating  the  investment  of  the  pub- 
lic school  and  other  funds,  but  nevertheless  county  bonds  and 
other  securities  were  being  purchased  with  them.^°  With  the 
exception  of  an  act  authorizing  the  investment  of  university 
funds  in  state  bonds,  no  other  legal  regulation  of  investments 
was  enacted  until  1901."  At  this  time  the  board  of  education 
was  authorized  by  general  law  to  invest  the  permanent  school 
fund  in  bonds  of  the  United  States,  of  the  state  of  Texas  or  any 
of  its  counties,  cities  or  independent  school  districts.  A  mini- 
mum rate  of  interest  was  fixed  at  3  per  cent  and  investments 
in  any  class  of  legalized  public  security  other  than  state  or 
United  States  bonds  was  forbidden  when  the  indebtedness  of  the 
county,  city  or  independent  school  district  exceeded  7  per  cent 
of  its  assessed  valuation.  By  far  the  largest  and  most  import- 
ant investments,  however,  have  been  made  in  land  notes  which 
are  merely  evidences  of  the  credit  that  has  been  extended  to  the 
settlers  who  purchased  the  land.  These  investments,  of  course, 
were  authorized  by  the  laws  providing  for  the  sale  of  reserved 
lands. 

The  amount  of  permanent  funds  and  the  kinds  of  securities 
in  which  they  Avere  invested  in  1908,  together  with  the  number 


«  Sayles,  Early  Laws  of  Texas,  3:   30  and  117. 

'Ibid.,  p.  379. 

^^  Laivs  of  Texas,  1885,  p.  40. 

^  Laivs  of  Texas,  1889,  p.   81;  also  for  1901,  p.   312. 
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of  acres  of  unsold  lands  under  lease  belonging  to  each  is  shown 
in  the  following  table : 


TABLE  II.— SHOWING  INVESTMENT  OF  SCHOOL  FUNDS,  1908 


Form  of  Investment 

State  Permanent 
School  Fund 

University 
Fund 

Asylum 
Funds 

Cash  on  hand  uninvested,.. 

City  and  Independent  school 

district  bonds 

$67,950.11 

3,112,361.53 

7,583.929.00 

2,687,200.00 

150,000.00 

1,603,317.00 

38,406,222.51 

$1,021.66 

834,462.37 

County  bonds 

State  bonds  

Penitentiary  Railroad  bonds 
Railroad  bonds 

604,400.00 

352,400.00 

Land  notes 

47,231.42 

213,022.10 

Total 

Number  of  acres  of  land  un- 
der lease 

*53, 610, 986.56 
3,957,628.30 

$652,653.08 
2, 072, 225 

$599,884.47 

The  state  of  Texas  has  been  remarkably  fortunate  in  the  in- 
vestment of  its  permanent  funds.  Some  other  states  have  been 
more  successful  than  Texas  in  obtaining  the  market  value  of 
their  reserved  lands  and  in  building  up  a  much  larger  fund  in 
proportion  to  the  amount  of  lands  at  their  disposal,  but  Texas 
has  been  exceptionally  free  from  those  heavy  losses  due  to  fi- 
nancial disturbances,  insecure  investments  and  to  irresponsible 
and  inexperienced  officials  which  have  so  frequently  diminished 
the  funds  of  other  states  to  a  small  fraction  of  their  original 
amount.  In  addition  to  the  security  of  its  investments,  most  of 
them  are  paying  at  least  five  per  cent  interest  and  none  less  than 
three  per  cent.  The  investments  in  land  notes  are  perfectly 
safe,  yielding  a  good  return  in  interest,  and  as  capital  are  as- 
sisting in  the  development  of  rural  communities.  The  same  may 
be  said  of  the  comparatively  small  amount  invested  in  railway 
bonds.  None  of  the  funds  is  invested  in  United  States  bonds  at 
this  time,  which,  although  authorized  by  law  and  always  secure, 
yield  but  a  very  small  income.  A  very  small  poi'tion  is  invested 
in  state  bonds.  This  method  of  investment  is  objectionable  be- 
cause it  is  only  a  disgui.sed  system  of  taxation  for  the  support 
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of  the  schools.  The  money  is  borrowed  from  the  school  fund  and 
spent  for  other  purposes.  It  thus  becomes  an  "irreducible  state 
debt"  for  which  taxes  are  levied  to  pay  interest  into  the  school 
fund.  The  investment  in  county,  city  and  school  district  bonds 
is  probably  the  best  kind  of  investment  that  can  be  made.  Mr. 
George  Knight,  who  has  made  a  special  study  of  lands  for  edu- 
cation in  the  Northwest  Territory,  makes  the  following  favorable 
comment  on  this  class  of  securities  :^^ 

"This  plan  of  investment  in  municipal  and  other  public  bonds  seems 
to  present  fewer  objections  than  any  other.  The  time  can  hardly  come 
when  good  public  securities  can  not  be  found  and  purchased.  Such 
bonds,  while  often  bearing  low  rates  of  interest,  are  almost  absolutely 
safe  and  require  no  care  or  labor  on  the  part  of  the  state." 

The  School  Land  Policy 

The  general  policy  of  Texas  in  reference  to  its  school  lands  has 
been  to  sell  them  to  actual  settlers  for  a  minimum  price  fixed  by 
law  and  to  invest  the  proceeds  in  interest-bearing  securities  of 
both  a  private  and  public  nature.  The  sentiment  in  the  state, 
however,  has  wabbled  from  time  to  time  between  a  plan  of  sell- 
ing at  a  price  fixed  by  competitive  bidding  and  that  of  a  mini- 
mum price  fixed  by  law.  It  has  also  wavered  even  in  its  attempt 
to  maintain  this  minimum  price  at  a  point  somewhere  near  the 
actual  market  value  of  the  land.  Generally  speaking,  the  diffi- 
culties to  be  encountered  in  such  an  undertaking  are  apparent ; 
and  in  Texas  their  full  force  was  brought  into  operation  so  that 
the  minimum  price  fixed  by  law,  which  frequently  was  much  be- 
low the  market  value  of  the  land,  really  became  the  maximum 
price  for  which  the  land  was  sold.  As  a  result,  land  speculators 
have  reaped  an  aljundant  harvest,  much  to  the  detriment  of  the 
school  fund.  The  laws  providing  for  the  sale  of  the  school  lands 
have  been  supplemented  by  a  system  of  leasing  whereby  the  state 
has  endeavored  to  secure  some  return  to  the  school  fund  from  the 
use  of  these  lands,  usually  in  large  tracts  for  grazing  purposes, 
until  there  was  a  real  demand  for  them  by  actual  settlers. 

Since  the  leasing  system  originally  was  only  a  temporary  de- 


"KniKht,  George  \V.,  Land  Grants  for  Education  in  the  Northwest  Terri- 
tory, Publications  of  the  American  Historical  Association,  1 :   185. 
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vice  intended  to  supplement  the  income  to  the  permanent  funds 
derived  from  the  sale  of  reserved  lands,  its  importance  has 
gradually  diminished  until,  as  a  feature  of  the  school  land  policy, 
it  was  abandoned  in  1905.^^  Since  that  time,  whenever  a  lease 
has  expired  or  has  been  cancelled,  the  land  cannot  be  leased 
again  within,  ninety  days  from  the  termination  of  the  former 
lease  and  then  not  at  all  if  there  is  a  demand  for  it  by  pur- 
chasers. A  constant  agitation  was  maintained  against  the  policy 
of  leasing  reserved  lands  on  the  ground  that  it  fostered  a  system 
of  state  landlordism  which  could  not  be  justified  in  any  way;^-^ 
but  the  rise  in  land  values  to  a  point  where  the  use  of  land 
wholly  for  grazing  purposes  is  no  longer  profitable,  and  the  con- 
sequent breaking  up  of  the  large  cattle  ranches  in  order  to  make 
room  for  the  homesteader  is  responsible  more  than  any  other 
cause  for  the  decline  in  the  use  of  the  leasing  system  and  the  ul- 
timate elimination  of  this  feature  from  the  school  land  policy. 

Twenty  years  ago  it  was  estimated  that  the  proceeds  from  the 
sale  of  Texas  school  lands  would  create  a  permanent  fund  of 
more  than  $100,000,000.^^  This  was  a  reasonable  expectation 
inasmuch  as  it  was  based  upon  the  contemplated  sale  of  the  un- 
sold lands  classified  as  agricultural  and  grazing  lands  at  the 
minimum  price  fixed  by  law.  Moreover,  this  price  was  less  than 
half  the  average  value  of  Texas  farm  lands  as  reported  in  the 
United  States  census  of  1900.  If  the  value  of  the  large  num- 
ber of  timber  and  mineral  lands  which  belonged  to  this  fund 
had  been  taken  into  consideration,  the  estimate  would  have  con- 
siderably exceeded  $100,000,000.  But  a  statement  of  the  cash, 
securities  and  unsold  land  belonging  to  the  fund  at  the  present 
time  shows  that  the  state  has  fallen  far  short  in  realizing  its  ex- 
pectations in  this  particular.  If  a  conservative  estimate  of  the 
value  of  the  unsold  lands,  based  upon  the  average  price  for  Avhich 
they  have  been  selling  during  the  past  few  years,  be  added  to 
the  amount  of  cash  and  securities  now  in  the  treasury,  it  "will 
be  seen  that  the  school  fund  will  never  exceed  $70,000,000.  In 
fact,  it  will  probably  never  reach  this  amount  for  none  but  the 


"  Laivs  of  Texas,  1905.  p.  159. 

'*  BrackenridKo,    Mnj.   John  T.,   Evils  of  State  Lnndlordism,  Texas   Revieio, 
1:    475    (April   1886). 

"  ComniLsslonor  of  Uic  General  Land  Office,  Biennial  Report,  1902,  p.   55. 
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very  poorest  lands  remain  to  be  sold.  If  the  present  value  of 
the  unsold  lands  has  not  been  overestimated,  the  state  has  se- 
cured in  productive  funds  but  little  more  than  one-half,  and  at 
most,  not  more  than  three-fourths,  of  the  total  amount  which  it 
ought  to  have  had  according  to  estimate.  Since  the  state  did  not 
receive  the  market  value  of  its  timber  and  mineral  lands  when 
it  disposed  of  them,  the  deficit  in  the  school  fund  is  correspond- 
ingly that  much  greater. 

The  deficit  in  the  permanent  funds  of  Texas  is  due  to  the  fail- 
ure of  the  state  to  sell  its  reserved  lands  for  their  actual  market 
value.  An  average  price  of  $1.37  an  acre  has  been  received  for 
those  which  were  sold  prior  to  1908.  Nearly  one-half  of  them 
were  sold  for  a  minimum  price  of  approximately  $1  an  acre 
fixed  by  laAv  at  a  time  when  the  average  value  of  all  the  farm 
lands  in  Texas  assessed  for  taxation  was  $5.56  an  acre ;  and 
when  North  Dakota  was  selling  its  school  lands  out  of  sections 
16  and  36,  granted  by  federal  government,  at  an  average  price 
of  $14.74  an  acre.^^  During  the  same  period  from  1891  to  1908, 
South  Dakota  sold  309,528  acres  out  of  the  grants  of  sections  16 
and  36  for  $5,043,036.51,  an  average  price  of  $16.30  an  acre.^'^ 
The  same  inability  of  the  legislature  to  deal  with  this  problem 
as  a  business  proposition  also  manifested  itself  in  the  disposi- 
tion that  was  made  of  the  timber  and  mineral  lands  whereby 
millions  of  dollars  were  lost  to  the  permanent  funds  of  the  state. 
Indeed,  the  legislature  of  Texas  has  not  won  many  laurels  for 
itself  while  acting  in  a  business  capacity  as  the  administrator 
and  custodian  of  the  school  fund.  Under  the  guise  of  provid- 
ing homes  for  the  homeless  and  of  encouraging  actual  settlers 
to  occupy  the  vacant  domain  it  permitted  the  valuable  agricul- 
tural, timber  and  mineral  lands,  set  apart  for  the  benefit  of  the 
school  children,  to  slip  into  the  hands  of  bonus  hunters,  land 
grabbers  and  speculators.  If  the  same  care  and  ability  had  been 
displayed  in  the  sale  of  reserved  lands  that  was  afterwards  ex- 
ercised in  the  investment  of  the  proceeds  from  them,  it  is  safe 


'*  Commissioner  of  University  and  School  Lands,  North  Dakota,  Eighth 
Biennial  Report,  1908,  p.  17. 

"  Commissioner  of  School  and  Public  Lands,  South  Dakota,  Tenth  Biennial 
Report,  1908,  p.  4. 
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to  say  that  the  permanent  funds  would  be  at  least  fifty  per  cent 
larger  than  they  are  at  present. 

The  history  of  land  grants  for  education  in  the  various  states 
is  full  of  accounts  of  squandered  lands,  poor  investments  and 
misapplied  and  embezzled  proceeds.  Twelve  states  received  a 
grant  of  land  for  school  purposes  from  the  federal  government, 
consisting  of  the  sixteenth  section  in  every  township.  This 
grant  was  equivalent  to  an  appropriation  of  from  600,000  to 
over  1,000,000  acres  for  each  state.  Only  two  states,  however, 
have  state  school  funds  derived  from  any  source  at  the  present 
time  which  exceed  a  ratio  of  5  dollars  to  1  for  the  number  of 
acres  of  land  received.  In  the  fifteen  western  states  that  re- 
ceived two  sections  in  each  township,  which  was  equivalent  to  a 
grant  of  land  varying  from  two  to  six  million  acres  for  each  state, 
not  one  has  a  permanent  school  fund  which  shows  a  ratio  of  5 
dollars  to  1  for  the  number  of  acres  of  land  received.  In  fact 
only  two  exceed  the  ratio  of  2  dollars  to  1.  The  ratio 
of  the  permanent  school  fund  in  Texas  to  the  number  of  acres 
of  school  land  appropriated  is  1.3  dollars  to  1.  If  particular 
instances  be  considered,  Ohio  and  Missouri  are  found  to  have 
disposed  of  their  lands  for  much  less  than  their  market  value 
and  to  have  invested  the  proceeds  in  an  irreducible  state  debt 
so  that  a  permanent  tax  is  levied  upon  the  present  and  succeed- 
ing generations  to  pay  interest  on  this  debt  and  for  the  support 
of  the  public  schools.  In  Illinois  the  lands  were  not  only  dis- 
posed of  before  there  was  a  real  market  for  them  but  what  little 
proceeds  were  derived  were  actually  used  for  other  purposes 
than  that  for  which  the  lands  were  appropriated.  Michigan 
sold  a  large  portion  of  its  school  lands  at  the  rate  of  $8  an  acre, 
and  then  permitted  a  revaluation  of  these  lands  so  that  the  pur- 
chaser obtained  a  patent  for  them  at  a  price  much  less  than  he 
voluntarily  offered.  An  irresponsible  state  treasurer  embezzled 
over  $300,000  of  the  school  fund  in  Nebraska  and  tried  to  make 
retribution  for  his  misuse  of  this  money  by  serving  four  and  one- 
half  years  in  the  state  penitentiary.  Kansas  sold  its  school 
lands  in  an  early  day  and  invested  the  proceeds  in  county  bonds 
of  "western  counties  that  have  long  since  been  given  back  again 
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to  the  supremacy  of  the  prairie  dog."^^  A  further  enumera- 
tion of  particular  instances  would  only  be  a  tedious  reiteration 
of  facts.  It  is  sufficient  at  this  point  merely  to  add  that  al- 
though Texas  has  escaped  many  of  the  difficulties  which  other 
states  have  encountered  in  administering  their  funds,  the  in- 
ability which  it  has  displayed  to  create  a  fund  out  of  the  means 
at  its 'disposal  has  not  been  overshadowed  by  that  of  any  other 
state  in  the  union. 

A  good  test  to  apply  to  the  Texas  school  land  policy  is  that 
of  the  average  amount  of  school  taxes  paid  per  capita  of  the 
whole  population.  This  is  an  especially  suitable  test  in  this 
case  because  one  of  the  avowed  objects  in  launching  and  main- 
taining such  a  policy  was  to  avoid  taxation.  Perhaps  the  most 
satisfactory  and  desirable  comparison  that  can  be  made  is  with 
the  so-called  "land  grant  states"  of  the  federal  government. 

Texas  has  succeeded  in  keeping  the  average  tax  rate  for  each 
individual  down  to  a  very  low  figure.  Whether  or  not  this  fig- 
ure is  as  low  as  it  should  be,  considering  the  size  and  the  value 
of  the  land  endowment,  is  open  to  question.  Whether  or  not 
the  Texas  school  system  is  as  good  as  that  of  other  states  that 
are  deriving  a  larger  portion  of  their  support  from  state  and 
local  taxation  is  also  a  matter  for  very  serious  consideration. 

The  Texas  land  endowment  (52,000,000  acres)  is  more  than 
seven  times  as  large  as  the  largest  grant  received  by  any  state 
from  the  federal  govei-nment  (California,  6,719,324  acres). 
The  value  of  the  fund  derived  from  the  sale  of  these  lands  in 
Texas  is  more  than  eight  times  as  large  as  the  California  fund, 
six  times  as  large  as  the  South  Dakota  fund,  and  three  times  as 
large  as  the  Minnesota  fund,  the  principals  for  each  of  which 
were  derived  chiefly  from  the  proceeds  of  the  sale  of  the  lands 
granted  by  the  federal  government.  But  the  average  per  capita 
school  tax  in  Texas  is  $2.75 ;  whereas  in  the  states ~ mentioned  it 
is  $7.08,  $3.80  and  $5.80  respectively.  Nominally  $2.75  per 
capita  is  a  low  rate  of  school  tax,  as  a  study  of  Table  III  will 


"The  statements  made  in  this  paraerapli  arc  based  upon  Knicrht,  George 
W.,  Land  Grants  for  Edncation  in  the  Northwest  Territory,  and  Elder,  F.  S., 
School  Lands  of  Oklahoma.  See  also  Swift,  F.  H.,  Permanent  Common 
School  Ftinds  in  the  United  States.  1795-1905,  pp.  272-3. 
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show,  but  even  if  Texas  spent  as  much  for  each  child  of  school 
age  as  the  states  mentioned  above  it  would  seem  that  the  per 
capita  tax  should  be  much  lower,  especially  when  the  size  and 
value  of  the  land  endowment  are  considered. 

Nevertheless  the  Texas  school  system  is  not  officially  regarded 
as  being  satisfactory  or  successful."  State  Superintendent 
Doughty  has  recently  asserted  that  the  school  term  is  not  more 
than  two-thii'ds  as  long  as  it  should  be  and  that  the  schools  lack 
the  financial  support  necessary  to  equip  them  properly  and  main- 
tain them  satisfactorily.  Although  the  returns  from  the  school 
fund  constitute  less  than  one-fifth  of  the  total  revenue  for  school 
purposes  they  seem  to  prevent  a  satisfactory  levy  of  taxes  rather 
than  to  supplement  the  revenues  derived  from  taxation.  Con- 
trary to  the  facts  in  the  case,  the  people  have  seemed  to  believe 
that  since  they  had  the  largest  land  endowment  in  the  country, 
they  ipso  facto  have  the  best  supported  school  system.  If  the 
twenty-nine  states  that  received  land  from  the  federal  govern- 
ment and  Texas  be  arranged  in  the  order  of  the  total  expendi- 
ture from  the  highest  to  the  lowest  for  each  child  of  school  age 
(5-18)  (see  Table  III,  column  1),  Texas  will  be  found  to  rank 
twenty-third  on  the  list.  While  Texas  spends  $11.32  for  each 
child  of  school  age,  Oklahoma  spends  $13.39;  Kansas,  $24.25; 
Nebraska,  $26.44 ;  South  Dakota,  $28.76 ;  North  Dakota,  $30.56, 
and  California  $47.86.  Recognizing  the  seriousness  of  the 
problem  and  the  necessity  for  increased  taxation,  the  state  super- 
intendent of  Texas  officially  recommends  that  the  state  and  local 
levies  be  increased  and  that  provision  be  made  for  a  county  levy. 
If  a  permanent  fund  has  the  same  effect  in  Texas  that  similar 
funds  have  had  in  other  states,  it  will  eventually  become  an  in- 
ducement for  more  liberal  measures  of  taxation  and  for  much 
more  ample  financial  support  of  the  schools.^" 


'•  DouKhty,  Siipt.  W.  F.,  Recommendations  Regardinq  Public  Education, 
1011,,  pp.   12-14. 

^  For  a  good  account  of  the  effects  of  permanent  school  funds  see  Swift, 
op.  cit.  pp.  160-203;  particularly  in  regard  to  the  effect  on  taxation,  see 
pp.  197-8. 
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CHAPTER  VIII 
THE  PUBLIC  LAND  QUESTION  IN  TEXAS 

The  Problem  of  Legislation 

Since  land  is  one  of  the  three  requisites  of  production,  the 
general  problem  in  all  land  legislation  is  to  secure  and  maintain 
its  fair  and  equitable  distribution  among  actual  occupants  so  as 
to  promote  the  general  welfare  of  the  whole  community.  The 
state  in  all  its  particular  acts  of  legislation  which  either  directly 
or  indirectly  affect  the  ownership  of  land  tends  either  to  ap- 
proach this  goal  or  to  recede  from  it.  The  policy  of  the  state 
may  vary  from  time  to  time  between  that  of  encouraging  large 
scale  production  on  vast  estates  or  small  scale  production  on 
peasant  farms ;  but  whatever  its  attitude  in  this  respect  may  be, 
the  first  essential  of  all  land  legislation  should  be  to  obtain  defi- 
nitencss  and  security  of  tenure.  This  quality  having  been 
obtained,  the  problem,  whether  the  land  be  publicly  or  privately 
owned,  becomes  one  of  general  policy  in  defining  the  attitude  of 
the  state  with  reference  to  its  use. 

As  stated  in  preceding  chapters,  the  state  of  Texas  originally 
owned  practically  all  the  land  within  its  borders.  The  most 
important  phase  of  the  land  problem,  therefore,  has  been  the 
transfer  of  this  land  from  public  to  private  ownership  ;  and  since 
Texas  had  not  the  people  Avithin  its  borders  to  occupy  and  use 
its  vacant  domain,  the  legitimate  and  economic  use  of  public  land 
to  encourage  immigration  was  a  vital  subject  in  Texas  poli- 
tics for  nearly  half  a  century.  Incidental  and  subsequent  to 
this  feature  of  the  problem,  its  use  as  a  source  of  public  reve- 
nues and  for  the  establishment  of  permanent  funds  has  been  a 
question  of  increasing  importance.  The  manner  in  which  these 
phases  of  the  problem  have  been  dealt  with  has  been  set  forth 
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in  other  chapters.  A  few  of  the  general  characteristics  of  this 
legislation  and  the  social  aspects  of  the  problem  now  demand 
our  attention. 

Ambiguous  Legislation 

The  ambiguity,  even  incongruity,  of  the  law  providing  for 
the  location  of  land  certificates  during  the  early  settlement  of 
Texas  resulted  in  an  unwarrantable  number  of  conflicting  claims 
between  individual  settlers.  The  law  as  it  existed  prior  to  1850 
permitted  locations  to  be  made  on  any  lands  claimed  to  be 
held  by  prior  grants  and  the  holder  under  the  prior  grants 
might  be  forced  into  court  at  any  time  to  prove  the  validity  of 
his  title.^  Under  such  a  system  no  landowner  could  foresee  the 
time  when  he  might  not  be  summoned  into  court  to  defend  his 
title  against  some  alleged  defect  or  be  stripped  of  his  property 
altogether.  This  unsettled  condition  of  land  titles  was  due  to 
poor  framing  of  the  statutes,  but  it  was  productive  of  an  un- 
limited amount  of  litigation,  and  the  insecurity  of  ownership 
which  it  involved  had  very  noticeable  effects  in  the  shrinkage 
of  land  values.  It  was  a  subject  for  frequent  comment  in  gov- 
ernors' messages  and  caused  Governor  Bell  in  1851  to  admonish 
the  legislature  in  the  following  terms  r 

"There  is  nothing  which  so  much  retards  the  growth  and  prosperity 
of  the  country  as  the  unsettled  conditions  of  its  land  titles.  This  is 
an  evil  from  which  our  state  has  greatly  suffered;  and  though  it  has 
been  partially  removed  by  the  adjudication  of  the  courts,  it  is  still  a 
serious  obstruction  to  her  rapid  advance  in  prosperity." 

The  looseness  with  which  the  statutes  w^ere  framed  also  per- 
mitted colossal  frauds  to  be  perpetrated  upon  the  state  under 
the  color  of  legal  claims.  By  1840  it  had  become  so  notorious, 
says  one  writer,  that  a  large  number  of  certificates  had  been 
fraudulently  issued,  some  to  persons  not  entitled  to  land,  others 
to  persons  who  were  entitled,  but  for  more  land  than  they  could 
legally  claim.^  Thousands  of  acres  were  thus  claimed  under 
what  was  known  as  "eleven  league  claims,"  "border  league 


'Bell.  Governor  P.  II.,  Annual  Message,  November  10,  1851. 

'Ibid. 

'  Sayles,  Real  Estate  Laws  of  Texas,  1:  239. 
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claims,"  and  "grants  of  premium  lands,"  for  all  of  which  the 
state  was  forced  into  court  in  order  to  protect  itself.  Land  cer- 
tificates became  an  article  of  traffic  by  virtue  of  a  provision  in 
the  law  which  made  them  assignable ;  but  in  consequence  of  the 
large  number  of  fraudulent  certificates  in  circulation  which 
could  not  be  distinguished  from  the  genuine,  their  value  was 
greatly  depreciated.  To  limit  this  evil  an  act  "to  detect  fraud- 
ulent certificates  and  to  provide  for  issuing  patents  to  regular 
claimants"  was  passed  in  1840.^  This  act  created  what  were 
popularly  known  as  traveling  boards  of  land  commissioners 
which  were  required  to  visit  each  county  in  the  district  assigned, 
inspect  the  records  of  the  county  boards,  and  ascertain  by  sat- 
isfactory evidence  what  certificates  for  land  should  be  issued 
to  legal  claimants.  After  this,  the  patents  were  issued  only  on 
such  certificates  as  had  received  the  endorsement  of  these  boards. 
The  constitutionality  of  this  act  was  attacked,  but  the  act  was 
sustained  by  the  Supreme  Court  on  the  ground  that  certificates 
for  land  were  imperfect  obligations  of  the  government  which 
could  not  be  enforced  without  its  assent;  and  that  the  govern- 
ment, while  it  retained  a  share  in  the  land,  could  establish,  alter 
and  modify  the  laws  relating  thereto  from  time  to  time  as  it 
deemed  necessary  in  maturing  an  imperfect  title  into  a  perfect 
one.^  In  addition  to  this,  the  state  was  involved  in  a  whole 
series  of  acts  to  ascertain  fraudulent  entries,  trespass  to  try 
titles  and  to  quiet  land  titles  in  certain  colonies. 

The  controversy  which  developed  between  the  state  and  the 
railway  companies  over  the  interpretation  of  the  railway  grants 
is  a  good  illustration  of  the  dif^culties  which  grew  out  of  the 
lack  of  care  in  framing  the  statutes.  In  the  lawsuits  which  fol- 
lowed, the  state  recovered  nearly  1,500,000  acres  from  these 
companies.  Most  of  the  certificates  for  this  land  were  not  lo- 
cated with  fraudulent  intent,  but  the  controversy  arose  because 
of  a  legitimate  difference  of  opinion  in  regard  to  the  meaning  of 
the  statute.  The  law  of  1854  provided  that  sixteen  sections  of 
land  should  be  donated  for  each  mile  of  road,  but  that  this  land 


<  Sayles,  Early  Laws  of  Texas,  1:  385. 

">  For  statement  of  this  principle  and  citations  to  cases  in  which   it  was 
developed  see  Sayles,  Real  Estate  Laws  of  Texas,  1 :   239. 
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should  not  be  granted  "to  any  company  for  more  than  a  single 
track  road,  with  the  necessary  turn-outs."  This  sentence  was 
the  joker,  and  the  amount  of  judicial  verbiage  required  to  in- 
terpret it  fills  a  remarkable  number  of  pages  of  the  Texas  court 
reports.  The  first  case  came  up  in  1891. **  The  railway  com- 
panies contended  that  sidetracks  were  "necessary  turn-outs" 
and,  therefore,  they  should  be  counted  in  computing  the  total 
mileage  of  the  road  as  a  basis  for  earnings  of  land.  Moreover, 
it  was  asserted  that  the  previous  interpretation  of  the  statutes 
had  acknowledged  such  a  computation.  The  court,  however, 
decided  that  sidings,  turn-outs,  and  switches  were  necessary 
parts  of  a  well  equipped  railway,  and  held  that  the  right  to 
lands  extended  only  to  the  number  of  miles  of  extension  of  com- 
pleted road  upon  the  line  and  not  to  side  tracks. 

Two  notable  lawsuits  arose  out  of  an  effort  to  determine  just 
how  much  of  the  public  domain  w^as  actually  appropriated  to 
the  school  fund  by  the  legislation  that  w^as  enacted  for  that 
purpose.  These  cases  are  particularly  significant  here  because 
they  involve  a  direct  gain  or  loss  to  the  school  fund  of  more 
than  16.000,000  acres  of  land  and  placed  the  validity  of  claims 
to  land  under  the  homestead  law  in  jeopardy.  But  they  are 
worthy  of  special  emphasis  because  they  set  forth  in  concrete 
and  unmistakable  outline  the  absolutely  certain  consequences 
that  follow  legislative  enactments  which  have  not  been  carefully 
studied  and  constructed  before  they  pass  the  legislature. 

The  Constitution  stated  that  (Art.  7,  Section  2) 

"All  funds,  lands  and  other  property  heretofore  set  apart  and  ap- 
propriated for  the  support  of  public  schools;  all  the  alternate  sections 
of  land  reserved  by  the  state  out  of  grants  heretofore  made  or  that 
may  hereafter  be  viade  to  railroads  or  other  corporations  of  any  nature 
whatsoever;  one-half  of  the  public  domain  of  the  state'  and  all  sums 
of  mone/  that  may  come  to  the  state  from  the  sale  of  any  portion  of 
the  same,  shall  constitute  a  perpetual   school  fund."* 

Twelve  years  later  two  questions  were  fully  developed  in  re- 
gard to  the  meaning  of  this  appropriation. 

First.     Did  the  Constitution  appropriate  to  the  school  fund 


*  Galveston,  etc.,  Ry.  Co.  v.  State,   81  Texas.   572,   1891,  17   S.  W.   67. 
'  The  italics  do  not  appear  in  the  orij^inal  text. 
'Revised  Statutes.  1911.  p.  xlii. 
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an  undivided  one-half  of  the  public  domain  as  it  existed  in  1876 
and  such  other  alternate  sections  as  might  be  included  in  grants 
that  might  be  made  to  railway  or  other  corporations  from  the 
remaining  half?  There  were  67,961,277  acres  in  the  vacant 
public  domain  at  that  time  after  3,000,000  acres  had  been  de- 
ducted for  the  capitol  building  and  1,000,000  acres  for  the  uni- 
versity. It  was  said  that  33,980,633  acres,  one-half  of  the  total 
amount,  were  appropriated  to  the  school  fund  by  the  self-operat- 
ing force  of  the  constitution.  Then  if  the  foregoing  question 
was  answered  in  the  affirmative,  it  was  not  contended  that  any 
more  land  would  accrue  to  this  fund  unless  grants  of  land  were 
made  to  railway  or  other  corporations.  If  so,  then  such  grants 
were  required  to  be  made  out  of  the  one-half  that  remained  after 
the  foregoing  appropriation  was  made  and  the  school  fund 
was  entitled  to  each  alternate  section  in  such  grant.  If  all  the 
remainder  of  the  vacant  public  domain  were  granted  to  cor- 
porations, then  the  school  fund  would  conceivably  be  entitled 
to  three-fourths  of  the  public  domain  as  it  existed  in  1876. 
This  is  the  contention  that  was  made  by  the  Attorney-General, 
but  the  majority  of  the  Court  took  the  opposite  view  which  will 
be  stated  in  the  succeeding  paragraph.'-'  Chief  Justice  Stayton, 
however,  submitted  a  very  strong  dissenting  opinion  which  sup- 
ported this  view  of  the  contention  and  which  has  many  features 
that  commend  themselves  more  favorably  to  the  reader  for 
soundness  of  reason  and  clearness  of  thought  and  expression 
than  the  prevailing  opinion. 

Second.  Did  the  constitution  appropriate  only  one-half  of 
the  vacant  public  domain  as  it  existed  in  1876  to  the  school  fund 
regardless  of  what  might  be  done  with  the  remaining  half? 
There  was  no  question  but  that  33,980,633  acres  had  been  appro- 
priated to  that  fund.  The  question  was  whether  or  not  the  al- 
ternate sections  of  grants  that  had  been  made  to  railroads  since 
1876  should  be  counted  in  making  up  this  quantum  of  land. 
The  contention  of  the  state  through  the  Attorney-General  was 
that  they  should  not  be  so  counted  but  that  they  should  have 
been  added  to  the  33,980,633  acres  to  make  up  the  total  quantum 


0  Galveston,   Ilarrisburr/  d-    San   Antonio  Ry.    Co.    v.   State,  77   Texas,    367, 
1890. 
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to  which  the  school  fund  was  entitled.  But  the  majority  of  the 
Supreme  Court  overruled  his  contention  and  answered  the  ques- 
tion in  the  affirmative.  It  was  held  that  the  people  in  framing 
the  constitution  did  not  intend  to  appropriate  an  undivided 
one-half  of  the  vacant  public  domain  to  the  school  fund  and  in 
addition  thereto  the  alternate  sections  of  land  granted  to  cor- 
porations. Such  an  appropriation  would  have  stopped  all  loca- 
tions on  public  land  until  after  the  school  land  had  been  segre- 
gated from  the  mass  of  public  domain.  There  would  have  been 
no  spot  in  the  state  unappropriated  upon  which  to  make  loca- 
tions. Until  the  school  land  had  been  segregated  and  clearly 
designated  as  such,  no  one  could  tell  whether  or  not  a  particu- 
lar piece  of  land  desired  was  subject  to  location  and  occupation 
as  private  property  under  the  homestead  and  other  laws  provid- 
ing for  such  occupation.  It  was  said  that  the  object  of  the  con- 
stitutional appropriation  for  the  school  fund  was  to  prevent  the 
legislature  from  disposing  of  more  than  one-half  of  the  public 
domain  for  other  purposes.  It  was  the  duty  of  the  legislature 
to  divide  the  public  domain  and  dispose  of  it  after  all  previously 
acquired  rights  had  been  satisfied,  but  that  in  such  partition 
and  disposition  the  constitutional  provision  would  force  the  leg- 
islature to  recognize  the  claim  of  the  school  fund  to  one-half  of 
that  amount. 

In  the  ease  of  Hogiie  v.  BaJcer,^"  the  court  consistently  fol- 
lowed its  holding  in  the  former  decision.  This  time,  however, 
the  decision  was  favorable  to  the  contention  of  the  state.  An 
effort  had  been  made  through  mandamus  proceedings  to  force 
Baker,  the  land  commissioner,  to  patent  a  piece  of  land  claimed 
as  a  homestead  entry.  The  commissioner  claimed  that  one-half 
of  the  vacant  public  domain,  as  it  existed  in  1876,  belonged  to 
the  school  fund.  This  was  in  accord  with  the  previous  judicial 
interpretation  of  the  Constitution  by  the  Supreme  Court.  He 
also  showed  that  more  land  had  already  been  acquired  by  private 
owners  since  that  time  than  had  been  allotted  to  the  school  fund. 
He  contended,  therefore,  that  no  vacant  public  domain  was  left 
which  was  available  for  homestead  entry.  The  Supreme  Court 
sustained  his  contention  and  held  that  since  more  had  been  ac- 


"92   Texas.   58.   1898. 
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quired  by  private  owners  than  had  been  allotted  to  the  school 
fund,  "the  remainder  equitably  belonged  to  that  fund. 

The  Administrative  System 

The  problem  of  administering  the  Texas  land  system  has 
consisted  chiefly  in  that  of  keeping  an  account  of  grants  and 
claims  for  land,  of  making  the  proper  surveys,  of  issuing  pat- 
ents to  legal  claimants,  of  keeping  an  accurate  record  of  the  sur- 
veys that  have  been  made  and  patents  that  have  been  issued  and 
of  guarding  the  state  against  fraud  and  misrepresentation  in 
the  disposition  of  its  public  lands.  All  of  this  work  has  been 
conducted  under  the  direction  of  the  commissioner  of  the  gen- 
eral land  office.  In  addition  to  these  general  duties,  the  school 
land  department  has  been  created  as  one  of  the  separate  divi- 
sions of  the  land  office  so  that  the  land  commissioner  has  been 
charged  with  the  general  supervision  of  the  sale  and  lease  of 
reserved  lands.  Although  these  duties  are  largely  technical 
and  ministerial  in  character,  yet  the  office  has  always  been  of 
sufficient  importance  and  the  salary  sufficiently  remunerative 
to  command  the  attention  of  some  of  the  best  men  of  the  state, 
and  not  infrequently  the  reports  and  counsel  of  the  land  com- 
missioners have  been  of  immeasurable  assistance  to  the  legisla- 
ture. In  fact  if  the  legislature  had  been  careful  to  follow  the 
recommendations  of  the  land  commissioners  more  frequently 
than  it  did,  the  state,  without  doubt,  would  have  realiezd  more, 
both  in  financial  returns  and  in  general  social  welfare,  from  its 
public  lands  than  it  did  or  than  is  now  possible. 

The  Constitution  of  the  Republic  of  Texas  provided  that  a 
general  land  office  should  be  established  by  law  for  the  purpose 
of  simplifying  the  land  system  and  of  protecting  the  people  and 
the  government  from  litigation  and  fraud.^^  All  titles  to  land 
within  the  republic  were  required  to  be  registered  in  this  office. 
Accordingly  a  land  office  was  nominally  established  at  Austin 
by  an  act  of  Congress  in  December,  1836 ;  but  owing  to  the  un- 
settled condition  of  the  country  at  that  time,  the  actual  open- 
ing and  operation  was  suspended  from  time  to  time  by  subse- 


"  Sayles,  Early  Laws  of  Texas,  1:  208. 
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quent  acts  of  Congress  and  executive  orders,  so  that  the  office 
was  not  really  opened  for  the  issuance  of  new  titles  until  1844, 
eight  years  after  it  had  been  nominally  established.  The  con- 
stitution of  the  state  required  that  a  general  land  office  should 
be  maintained  at  the  seat  of  government,  and  similar  provisions 
have  been  placed  in  all  subsequent  constitutions.  The  organi- 
zation of  the  land  office  consists  of  a  commissioner,  his  deputy, 
a  receiver  who  takes  charge  of  all  money  due  the  office,  and  such 
other  expert  and  clerical  help  as  is  necessary.  All  of  the  books, 
records,  and  papers  pertaining  to  lands  are  required  to  be  re- 
corded in  this  office.  In  general,  the  principle  and  organiza- 
tion is  the  same  as  that  of  the  general  land  office  of  the  United 
States. 

The  constitution  of  the  Republic  also  directed  that  the  whole 
territory  of  the  Republic  should  be  sectionized  in  order  to  en- 
able the  officers  of  the  government  or  any  of  its  citizens,  to  esti- 
mate with  certainty  what  lands  were  vacant  and  what  ones  were 
covered  with  a  valid  title.^-  The  establishment  of  a  general 
system  of  surveying  was  left  for  subsequent  acts  of  congress. 
The  following  year  a  law  Avas  passed  which  directed  that  one 
base-line  and  four  meridian  lines  should  be  run  in  such  manner 
as  the  commissioner  of  the  land  office  should  direct  and  that 
subsequent  surveys  should  be  made  from  these  lines.^^  The 
probable  intention  of  the  constitution  and  of  the  subsequent  acts 
of  congress  of  the  Republic  of  Texas  was  that  the  territory 
should  be  sectionized  according  to  the  rectangular  system  used  in 
the  United  States.  But  in  reality  this  system  has  not  been  fol- 
lowed except  in  the  surveys  made  by  railway  companies  and  by 
the  government  on  its  reserved  lands.^^  The  Republic  of  Texas 
was  also  divided  into  twelve  land  districts ;  but,  generally  spealc- 
ing,  since  Texas  became  a  state,  each  organized  county  has  con- 
stituted a  land  district  and  has  had  its  own  surveyor  who  is  re- 
quired to  make  the  maps  and  plats  of  his  county  and  report 
them  to  the  general  land  office.  There  is  no  general  supervision 
over  the  surveying  by  a  state  officer  other  than  the  land  com- 
missioiior. 


"Ibid. 

"Ibid.,  p.    244. 

'*Sayle8,  Real  Estate  Laws  of  Texas,  1:  449. 
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Social  Aspects  of  the  Land  Question 

The  question  of  the  iminbcr  and  size  of  farms  that  will  exist 
in  a  given  area  is  primarily  a  problem  which  will  be  determined 
by  the  economic  forces  of  the  community,  the  adjustment  being 
made  to  suit  the  climate  and  topography  of  the  country  and  the 
nature  and  fertility  of  its  soil.  Improvements  in  farm  imple- 
ments will  also  have  a  bearing  on  the  problem  since  they  will 
largely  determine  the  scale  upon  which  agricultural  operations 
may  be  conducted.  But  the  natural  forces  which  affect  its  so- 
lution may  be  modified  by  legislation,  especially  insofar  as  this 
legislation  attempts  to  influence  and  regulate  ownership  of  the 
land;  and  to  this  extent  the  question  of  the  number  and  size 
of  the  farms  in  Texas  is  one  for  consideration  here.  The  policy 
of  all  Texas  land  legislation  has  been  ostensibly  to  encourage 
private  ownership  of  land  in  small  quantities  by  actual  occu- 
pants. The  impression  now  prevails  very  generally,  however, 
that  the  legislative  system  has  permitted  the  acquisition  of  a 
vast  number  of  individual  holdings,  not  necessarily  in  con- 
tiguous tracts,  which  in  the  aggregate  far  exceeds  the  quantity 
which  the  legislature  ever  intended  that  an  individual  should 
possess.  This  impression  cannot,  in  the  absence  of  adequate 
census  enumeration,  be  statistically  demonstrated  or  dispelled. 
Nevertheless  recent  census  reports  do  show  that  out  of  417,770 
farms  only  167,515,  considerably  less  than  half,  are  operated  ex- 
clusively by  owners ;  also  that  while  the  total  number  of  farm  op- 
erators increased  from  228,126  in  1890  to  417,770  in  1910,  an 
increase  of  83.1  per  cent,  the  number  of  tenants  increased  from 
95,510  to  219,575,  or  129.9  per  cent.^"^  During  the  same  period 
the  average  size  of  farms  in  Texas  increased  from  225.3  acres  in 
1890  to  357.2  acres  in  1900  but  fell  back  to  269.1  acres  in  1910.^« 
This  situation  seems  to  the  writer  clearly  to  bear  out  the  conclu- 
sion that  "tlie  government  cannot  give  away  valuable  lands  or 
sell  them  at  prices  far  below  their  real  value  without  subsidizing 
the  speculator,  endowing  monopoly,  and  pauperizing  the  people. 
The  poorer  classes  derive  no  real  benefit  from  this  indiscrimin- 


"  Thirteenth  Census,  Reports  Texas  Supplement,  p.  8. 

"  See  Table  VI  pertaining  to  land  ownei-sliip  in  Texas,  p.  149. 
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ate  charity. "^^  In  spite  of  the  state's  well  intended  assistance 
to  the  worthy  pioneer,  shrewd,  far-seeing  and  competent  private 
owners  are  now  reaping  the  harvest  of  its  benevolent  generosity 
at  the  expense  of  the  less  shrewd  and  less  competent  actual  oc- 
cupants of  the  soil. 

As  stated  in  the  introduction  to  this  monograph,  the  general 
tendency  of  land  legislation,  both  in  European  countries  and  in 
the  United  States,  has  been  to  encourage  individual  holdings  of 
land.  An  illustration  of  the  actual  tendencies  in  this  direction 
is  found  in  Germany  where  the  total  number  of  farmers  who 
own  land  has  increased  from  5,558,317  in  1895  to  5,736,082  in 
1907,  a  net  gain  of  177,765  in  twelve  years.^^  This  gain  is  made 
by  a  large  increase  in  the  number  of  farmers  on  holdings  con- 
taining twenty  hectares  (49.42  acres)  or  less  and  a  corresponding 
decrease  on  those  containing  more  than  twenty  hectares. 

The  tendency,  though  not  so  marked,  has  been  in  the  same 
direction  in  England  where  there  has  been  a  net  gain  of  140,534 
farms,  containing  one  acre  or  more,  since  1871.^^  Agricultural 
statistics  show  that  there  has  also  been  a  marked  increase  in 
the  number  of  real  farms  in  the  United  States  since  1850  and 
that  the  largest  additions  have  been  in  groups  of  those  contain- 
ing fifty  acres  and  over.  The  census  officials  reported  in  1900 
that  this  growth  indicates  "a  movement  toward  agricultural  in- 
dividualism as  distinct  as  the  opposite  tendency  in  cities  toward 
wage  service  and  dependence  upon  employers."-"  "While  this 
tendency  continued  throughout  the  decade  1900-1910,  it  is  very 
significant  that  the  number  and  acreage  of  farms  increased  much 
less  rapidly  than  the  total  population.^^ 

During  this  period,  however,  the  number  of  farms  containing 
1,000  acres  and  over  has  increased  in  the  United  States  from 


"Ely,  Richard  T.,  op.   cit.,  p.   59.3. 

'^  f^tatistischca  Jahrbnch  fur  das   Deutsche  Peich,  1909,  pp.    55-56. 

'•Board  of  Agriculture  and  Fisheries,  Agricultural  Statistics,  1908,  vol. 
43,  part  1,  p.  72  ;  also  a  table  showiiiR  number  and  size  of  agricultural 
holdings  in  England  in  1871,  reprinted  from  a  report  of  the  Committee  of 
the  Plou.se  of  Lord.s  in  1873  in  Taylor,  C.  F.,  The  Land  Question  from 
Various  Poinls  of  View.  p.  46.  I  have  not  been  able  to  verify  this  table 
but  owing  to  its  importance,  I  feel  that  it  is  approximately  correct  and  too 
authentic   to   be   omitted. 

"United  States  Consus  Reports.  1900,   5:  .xliv. 

"  Thiiteeiith  Census  Abstract,  p.   266. 
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3,720  in  1870  to  50,135  in  1910.  Moreover,  in  1870  there  was 
only  one  farm  containing  1,000  acres  or  over  for  every  724  other 
farms  of  smaller  size,  whereas  in  1910  there  was  one  farm  con- 
taining 1,000  acres  or  over  for  every  126  other  farms  of  smaller 
size.  The  evidence  relating  to  this  subject  shows  conclusively, 
therefore,  that  the  tendency  in  the  United  States  toward  the 
ownership  of  land  in  large  quantities  has  been  rapidly  increas- 
ing proportionately  during  the  past  four  decades.  In  this  con- 
nection, however,  it 'should  be  noted  that  the  increase  in  the 
number  of  such  farms  in  the  New  England,  West  North  Central, 
Mountain  and  Pacific  states  for  the  decade  1900-10  more  than 
offset  the  comparatively  slight  decrease  in  the  other  groups  of 
states  to  the  extent  of  2,795  farms,  which  was  the  net  increase 
in  the  number  of  this  type  of  holdings.  The  details  of  this  situ- 
ation are  shown  in  the  following  table : 

TABLE  IV— SHOWING  THE  INCREASE  AND  DECREASE  IN  THE 

NUMBER  OF  1000-ACRE  FARMS  BY  GROUPS  OF 

STATES,   1900-1910 

Groups  showing  a  decrease: 

Middle   Atlantic    90 

East  North  Central    188 

South  Atlantic  866 

East  iSouth  Central    412 

West    South  Central    743 

Total  decrease   (2, 299 

Groups  showing  an  increase: 

New    England    81 

West   North    Central    2,266 

Mountain    1 , 780 

Pacific   1 ,  147 

Total   increase    5 ,274 

NET  INOREAISE   2 ,975 

This  tendency  is  not  so  pronounced  in  the  United  States  as  in 
Texas  where  the  total  number  of  farms  in  this  group  has  risen 
from  72  in  1870  to  11,123  in  1910  and  where  approximately  one- 
fourth  of  the  total  number  of  farms  in  the  United  States  con- 
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taining  1,000  acres  or  over  are  situated.  A  study  of  the  follow- 
ing table  which  sets  forth  the  distribution  of  large  farms  among 
states  containing  more  than  1,000  farms  of  this  class,  shows  that 
there  are  6,430  more  farms  containing  1,000  acres  and  over  in 
Texas  than  in  any  other  state  in  the  Union.  The  net  gain  in 
the  number  of  farms  in  this  class  for  the  decade  1890  to  1900 
was  5,805,  but  the  total  number  of  such  farms  declined  97  in  the 
succeeding  decade.  Probably  most  of  these  large  farms  were 
formerly  held  as  cattle  ranches  but  recent  census  reports  state 
that  during  the  past  ten  years  much  of  this  land  has  been  pur- 
chased by  speculators  for  sale  in  smaller  farms  and  that  at  the 
time  of  the  enumeration  most  of  it  was  in  the  hands  of  these 
speculators  or  of  purchasers  who  had  not  yet  occupied  it.^- 

TABLE  V— DISTRIBUTION  OF  LARGE  FARMS  IN  UNITED 
STATES,  1910 


States  having  1,000 
or  more  farms  con- 
taining not  less  than 
1,000  acres  each 

Land  area  in 
square  miles 

Number  of 
farms  con- 
taining 500 
acres  but 
less  than 
1,000 

Number  of 
farms  con- 
taining 1,000 
acres  and  over 

United  States 

California 

2,  973,  890 

155, 652 

103, 658 
58,725 
81,774 
45, 409 

146, 201 
76,808 
70, 183 
95,607 
76, 868 

262, 398 
69,121 
97, 594 

125.  295 

5,119 

2,426 

3,950 

10,475 

1,548 

2,353 

13, 128 

12,662 

2,716 

12,662 

12,833 

3,481 

984 

50, 135 

4,693 

Colorado 

1  577 

Georgia 

1,521 

Kansas; 

3,360 

Louisiana 

Montana 

1,018 
1,999 

Nebraska 

3,867 
2,416 

North  Dakota 

Oregon 

1  716 

South  Dakota 

2  416 

Texas 

11,123 

Washington 

Wyoming 

1,726 
1,155 

Unquestionably  the  cattle  business  has  favored  private  ac- 
quisition of  many,  if  not  most,  of  these  large  tracts  of  land  in 
Texas.  Nevertheless  a  far-sighted  land  policy  would  have 
opened  the  hind  to  the  cattleman  without  prejudicing  the  in- 


"  Ibid.,  Texas  Supplement,  p.   6. 
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terests  of  the  bona  fide  settler  when  the  state  decided  that  the 
land  should  be  opened  for  further  agricultural  development. 
To  the  extent  that  these  large  farms  are  now  held  by  speculators 
rather  than  either  cattlemen  or  operating  farmers,  the  land 
system  may  be  said  to  have  fallen  short  of  accomplishing  its 
purpose. 

A  question  of  greater  importance  at  the  present  time  than 
speculative  ownership  is  the  problem  of  tenancy.  In  1910  Texas 
had  a  population  of  3,896,542  of  which  75.9  per  cent  were  living 
in  country  districts  or  in  towns  of  less  than  2,500  inhabitants. 
Furthermore,  the  census  returns  for  1900  show  that  there  were 
341,524  families  living  on  farms  as  compared  with  240,531  liv- 
ing in  other  homes;  but  of  all  those  living  on  farms,  only  163,912 
families — less  than  one-half — were  living  on  farms  which  they 
owned.  All  the  remainder  of  the  farming  population  were  ten- 
ants. Carrying  this  analysis  still  further,  it  is  found  that  only 
125,504,  or  thirty-six  per  cent  of  the  farming  population,  were 
living  on  unencumbered  farms.  The  federal  census  returns  for 
1910  do  not  show  the  distribution  of  the  population  between 
urban  and  rural  communities  in  terms  of  families,  but  in  view 
of  the  fact  that  the  percentage  of  farms  operated  by  tenants 
has  increased  from  49.7  to  52.6  during  the  past  decade,  it  is  ap- 
parent that  tenancy  as  a  factor  in  the  problem  of  rural  better- 
ment in  Texas  is  not  declining  in  importance. 

A  comparison  of  the  subject  of  farm  homes  in  Texas  with  that 
of  other  states  presents  the  Texas  situation  in  a  very  unfavor- 
able light.  There  are  only  seven  other  states  in  the  Union  in 
which  the  number  of  tenant  farmers  exceeds  the  number  of 
farmers  who  own  their  land.  These  are  Alabama,  Arkansas, 
Georgia,  South  Carolina,  Louisiana,  Mississippi,  and  Oklahoma. 
In  California,  a  state  whose  land  system  originated  in  Spanish 
and  Mexican  laws  just  as  did  that  of  Texas,  but  which  system 
subsequently  became  merged  into  that  of  the  United  States, 
79.4  per  cent  of  the  farmers  are  land  owners,  while  only  20.6 
per  cent  are  tenants.  Furthermore,  in  thirty-thi'ce  states  the 
number  of  farmers  cultivating  land  wliich  belongs  to  them  ex- 
ceeds 65  per  cent  of  the  farming  population,  while  in  Ohio  the 
figures  for  this  group  stand  at  71.6  per  cent;  Indiana,  70  per 
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cent;  Minnesota,  79  per\jnt;  Michigan,  84  per  cent,  and  Wis- 
consin 86.1  per  cent.  Moreover,  if  all  the  states  bordering  on 
the  Atlantic  Coast  and  on  the  Gulf  of  Mexico  be  excluded  from 
this  comparison,  there  still  remain  only  four  states  in  the  Union 
in  which  the  number  of  farmers  who  own  their  land  is  less 
than  60  per  cent  of  the  total  number  of  farmers.  It  appears, 
therefore,  that  in  the  great  majority  of  states  in  which  agricul- 
ture is  a  principal  industry,  the  number  of  tenant  farmers  is 
less  than  two-fifths  of  the  farming  population,  whereas  in  Texas 
it  is  more  than  one-half.  During  the  four  decades,  1880-1910, 
the  number  of  tenants  in  Texas  increased  from  65,468  to  219,575, 
a  proportionate  growth  of  335  per  cent.  In  1880,  tenants  con- 
stituted 37.6  per  cent  of  the  total  number  of  farm  operators; 
whereas  in  1910  they  composed  52.6  of  all  such  operators.  More- 
over, a  recent  study  of  tenancy  in  thirty-seven  cotton  growing 
counties  shows  that  the  average  number  of  tenants  in  these  coun- 
ties exceeds  59  per  cent  of  all  farm  operators,^^  and  that  "the 
great  agricultural  and  industrial  problems  of  present  day  Texas 
are  to  be  found  in  a  section  of  the  state  which  was  organized 
five  or  ten  years  after  Texas  entered  the  Union."  These  37 
counties  include  all  the  greatest  cotton  growing  counties  in 
the  state.  Since  the  avowed  purpose  of  Texas  land  legislation 
has  been  to  transfer  as  quickly  as  possible  the  title  of  the  public 
domain  from  the  state  to  persons  who  would  reside  upon  and  use 
it,  and  since  in  so  doing  actual  residence  and  improvement  have 
been  a  condition  precedent  to  title,  these  figures  present  an 
anomalous  situation.  The  predominating  class  of  farmers  in  a 
country  whieli  has  boasted  of  its  free  land  and  in  which  the 
government  has  literally  given  away  the  land  to  encourage  im- 
migration and  settlement  of  its  public  domain  are  tenants. 

Many  causes,  social,  economic,  personal,  may  be  assigned  for 
the  rapidly  increasing  number  of  tenants  in  Texas.  A  careful 
analysis  and  lucid  presentation  of  some  of  these  causes  has  re- 
cently been  made.^^  From  the  historical  point  of  view,  how- 
ever, the  writer  believes  that  the  influence  of  legislation  in  the 


'^  studies  in  Farm  Tenancy  in  Texas.  Bulletin  of  the  University  of  Texas, 
No.   21,  April  1015,  p.  15. 

'*  Stvdies  in  Farm  Tcnnncti  in  Texas,  op.  cit.  1915;  also  Studies  in  ths 
Land  Problem  of  Texas,  Bulletin  of  the  University  of  Texas,  No.  39,  1915. 
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disposition  of  public  land  should  not  be  overlooked.  It  must  be 
remembered  that  many,  many  tracts  of  land  containing  as  much 
as  1280  acres  were  granted  to  individuals  in  the  early  days  of 
Texas  history.  Even  the  more  moderate  donations  to  home- 
steaders rarely  contained  less  than  160  acres  and  frequently  as 
many  as  320  and  640  acres.  The  ease  with  which  many  of  these 
tracts  could  be  acquired  and  disposed  of  to  an  assignee  was  an 
inducement  to  the  speculator,  and  consequently  there  probably 
are  many  farms  in  Texas  today  that  are  owned  by  one  man  and 
cultivated  by  another  because  of  the  unusual  liberality  of  the 
land  laws. 

The  necessities  of  a  grain-growing  and  live  stock-raising  agri- 
culture in  the  pioneer  days  of  Texas,  however,  required  the 
donation  and  acquisition  of  tracts  containing  large  areas.  Con- 
ditions have  so  changed  in  modern  agriculture  as  it  is  practiced 
in  Texas  that  the  economic  farm  unit  is  now  smaller  than  it  was 
prior  to  1870,  Students  of  the  cotton  industry  have  shown  that 
cotton  growing  got  its  first  real  hold  in  Texas  during  the  de- 
cade 1870-80,  The  average  modern  cotton  grower  rarely  uses 
more  than  50  to  80  acres,  while  the  wheat  and  corn  grower  is 
cultivating  160  to  200  or  possibly  240  acres,^^  Hence  the  legal 
unit  in  which  the  land  was  originally  granted  was  larger  than 
the  economic  unit  that  is  now  being  cultivated  by  the  farmer. 

Consequently  there  are  two  classes  of  landowners  in  Texas 
who  are  leasing  all  or  part  of  their  land  to  tenants;  one  com- 
posed of  those  who  acquired  their  land  for  speculative  purposes 
because  it  was  easy  to  get,  and  the  other  composed  of  farmers 
who  possess  tracts  that  are  larger  than  they  can  profitably  op- 
erate. Many  of  the  former  class  never  seriously  contemplated 
operating  their  land  themselves.  Tenancy  is  inevitable  wherever 
very  much  speculation  is  indulged.  In  the  face  of  the  rising 
land  values  of  the  past  fifty  years,  it  is  too  much  to  expect  that 
many  of  the  latter  class  of  owners,  or  their  heirs  or  assignees, 
would  separate  their  holdings  into  parcels  suitable  for  modern 
agriculture  and  sell  them  to  non-owning  operators.  The  leasing 
system  is  a  natural  development  in  such  circumstances. 


See  Studies  in  the  Land  Prohlcm  of  Texas,  op.  cit.  pp.   40—41. 
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The  extent  to  which  this  situation  prevails  cannot  be  statis- 
tically demonstrated.  An  indication,  however,  that  this  analy- 
sis is  correct  is  found  in  the  fact  that  in  1900  there  were  174,991 
rented  farms  in  Texas,  166,088  of  which  were  held  by  owners 
who  resided  within  the  state;  and  that  there  were  100,310  resi- 
dent as  compared  with  only  1756  nonresident  owners  of  these 
farms.-'^  The  federal  census  for  1910  showed  6531  farms  oper- 
ated by  tenants  in  BroAvn,  Fort  Bend,  Medina  and  Robertson 
counties.  In  191-1,  850  of  these  farms,  only  13.3  per  cent,  were 
found  to  be  owned  by  men  who  resided  outside  of  the  county  in 
which  the  farms  were  located.^^  It  seems  to  be  further  indicated 
by  the  fact  that  50.5  per  cent  of  the  farms  noAV  fall  within  the 
groups  ranging  in  size  from  20  to  99  acres  and  that  73.1  per 
cent  fall  within  the  three  groups  ranging  in  size  from  20  to  171: 
acres.-^  Thus  it  will  be  seen  that  nearly  three-fourths  of  the 
farms  actually  being  operated  are  not  larger  than  the  smallest 
unit  commonly  granted  by  the  state  in  its  transfer  of  the  pub- 
lic domain  to  private  owners. 

Is  tenancy  a  step  toward  ownership?  The  report  of  the 
Twelfth  Census  (1900)  contains  the  following  interesting  com- 
ment: 

"Outside  of  the  Southern  divisions,  a  relatively  small  amount  of 
farm  property  was  concentrated  in  the  hands  of  a  few  individuals. 
The  names  of  owners,  when  taken  in  connection  with  those  of  the  ten- 
ants, suggested  in  a  large  number  of  cases,  relationship  between  the 
owner  and  the  tenant,  as  that  of  father  and  son.  Tenancy  of  this 
character  marks  the  first  step  toward  transfer  of  ownership.  The 
owner,  once  an  active  farmer,  reaching  advanced  years  and  wishing  to 
cease  the  intense  labor  of  earlier  life,  surrenders  the  care  of  his  farm 
to  his  son  or  to  another  Individual,  w^ho  cares  for  the  farm  as  tenant 
for  a  few  years  and  later  becomes  the  owner.''^" 

Ten  years  later  Professor  Hibbard,  who  assisted  in  the  prep- 
aration of  the  Thirteenth  Census  reports  pertaining  to  agricul- 
ture, pointed  out  the  fact  that  the  highest  proportion  of  ten- 


*"  Twelfth  Census  Reports,  vol.   5,  p.  309. 

"Tliirtccnth  Cen.sus,   Trxas  Supplement,  Tables   1   and   2:  Studies  i7i  Farm 
Tenancy,  op.  cit.  pp.  33-35. 

»*  Thirteenth  Census,  Texas  Supplement,  p.  9. 
^  Vol.  V,  p.  Ixxxlx. 
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ancy  is  found  in  connection  with  the  land  highest  in  price  within 
the  states  in  which  general  agriculture  predominates  f°  also  that 

"the  system  of  farming  is  a  factor  ectually  important,  if  not  more  im- 
portant, than  the  price  of  land  in  turning  the  scale  in  favor  of  owner- 
ship or  tenancy.  Those  who  engage  in  what  is  called  the  mining  type 
of  farming  are  losing  their  hold  on  the  soil.  Those  engaged  in  a 
more  profitable  type  are  retaining  it  to  a  much  greater  degree.  What- 
ever forces  raise  the  value  of  land  make  greater  demands  on  the 
farmer  who  aspires  to  ownership.  Whatever  increases  the  efficiency 
of  the  farmer  makes  ownership  more  probable. "^^ 

It  is  very  hard  for  one  who  studies  the  facts  of  tenancy  as  it 
exists  in  the  United  States  to  feel  that  tenants  as  a  class  are 
progressing  happily  on  the  road  to  ownership.  Apparently  the 
larger  part  of  them  are  of  the  inefficient  type  of  farmer  who 
lacks  the  organizing  ability  and  business  acumen  so  essential 
to  success  in  modern  profit-seeking  agriculture.  They  are  also 
afflicted  with  "absolute"  rather  than  "relative"  poverty  to  the 
extent  that  they  are  unable  individually  to  improve  their  condi- 
tion. If  Professor  Hibbard's  analysis  is  correct,  and  the  writer 
believes  that  it  is,  the  only  way  of  escape  from  the  tenant's  pres- 
ent conditions  appears  to  lie  in  such  organized  associative  effort 
among  the  farmers  and  legislative  cooperation  in  the  community 
as  will  enable  the  individual  farmer  to  become  a  better  producer 
and  a  more  successful  business  man. 

The  foregoing  observations  regarding  the  relationship  between 
land  ownership  and  tenancy  in  the  United  States  are  especially 
applicable  to  the  situation  in  Texas.  The  following  table  shows 
the  changes  in  the  number  of  farms,  average  size  of  farms,  aver- 
age value  of  land  and  buildings  per  farm,  and  tenancy  from 
1850  to  1910: 


=^Hibbard,  B  H.,  Tenancy  in  the  United  States,  in  The  Annals  40:  29 
(1912). 

"Hibbard,  B.  H.,  Tenancy  in  North  Central  States,  in  Quarterly  Journal 
of  Economics  XXV. 
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TABLE  VI.— LAND  OWNERSHIP  IN  TEXAS^^ 


Year 

Number 

of 

faims 

12,198 
42,891 
61, 125 
174,184 
228,126 
352,190 
417,170 

Average 
acreage 
per  farm 

Average 
value  of 
land  and 
buildings 
per  farm 

Average 
value  of 
land  and 
buildings 
per  acre 

Percent 

of  farms 

operated 

by  tenants 

1850  

942.5 
590.9 
301.  C 
208.4 
225.3 
357.2 
269.1 

.$1,357 
2,054 
787 
979 
1,753 
1,964 
4,412 

$1.44 
3.48 
2.62 
4.70 
7.78 
5.50 

16.39 

1860 

1870 

1880 

1890 

1900 

1910 

37.6 
41.9 
49.7 
52.6 

Particular  attention  i.s  called  to  the  fact  that  the  value  of  land 
and  buildings  per  acre  has  trebled  during  the  past  decade;  to 
this  extent  has  the  difficulty  of  passing  from  tenancy  to  owner- 
ship been  increased  on  account  of  the  value  of  land. 

What  now  of  the  poverty  of  the  tenant?  Studies  pertaining 
to  the  property  owned  by  tenants  indicate  that  the  average 
renter  possesses  not  more  than  $350  worth  of  personal  property 
whereas  $758  worth  of  domestic  animals  and  implements  is  re- 
garded as  essential  to  the  successful  operation  of  an  average 
farm.^^  In  1913  it  appeared  that  only  30  per  cent  of  the  2,803 
nonlandowning  country  dwellers  in  Travis  and  Ellis  counties 
possessed  from  $400  to  $790  worth  of  property  and  were  thus 
able  at  best  to  furnish  a  one-team  farm.  Inability  to  accumu- 
late enough  personal  property  in  the  form  of  domestic  animals, 
implements  and  household  goods  to  equip  a  one-team  farm  at  a 
time  when  the  average  value  of  a  69-acre  farm  is  $6,000  makes 
poverty  a  very  formidable  barrier  to  progress  toward  landown- 
crship  for  the  majority  of  tenants  in  Texas.  Further  than  this, 
the  coincidence  of  the  one-crop  cotton-growing  industry  of  the 
state  with  the  farms  occupied  by  tenants  testifies  abundantly 
to  the  inefficiency  of  the  agricultural  methods  practiced  in  this 
great  state. 


^  Adapted  from   the  Thirteenth  Census.     Texas  Supplement,   pp.   6-9. 
"  See  Appendix  III,  n. 
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High  priced  land  for  the  landowners  and  poverty  and  ineffi- 
ciency for  the  landless  make  the  step  from  tenancy  to  ownership 
all  too  long  for  most  farmers.  Considered  in  the  light  of  the 
history  of  Texas  public  land  legislation,  they  also  indicate  clearly 
that  benevolent  donations  of  public  property  generously  be- 
stowed upon  the  worthy  poor  in  one  generation  will  not  relieve 
the  succeeding  generation  from  want  and  necessity.  Social  re- 
sponsibility for  the  economic  status  of  the  individual  is  not  dis- 
charged by  public  charity.  Long  will  Texas,  just  as  many  other 
states,  be  obliged  to  wrestle  with  mistakes  growing  out  of  the  un- 
wise legislation  of  former  generations.  May  the  great  state  of 
the  future  learn  from  the  past  to  help  the  landless  and  the  home- 
less to  help  themselves  rather  than  bountifully  endow  them  out  of 
a  public  treasury  temporarily  replenished  from  the  proceeds  of 
public  credit ! 

Ownership  of  land  in  Texas  by  corporations  and  aliens  is  pro- 
hibited. Prior  to  1893  no  legal  restrictions  had  been  placed 
upon  such  acquisition  or  ownership,  except  such  as  were  con- 
tained in  the  law  providing  for  the  sale  of  reserved  lands.  By 
far  the  largest  corporate  owners  of  land  were  the  railway  com- 
panies ;  and  on  account  of  the  fact  that  their  lands  were  rapidly 
increasing  in  value  and  were  being  used  to  an  excellent  advan- 
tage as  a  basis  of  credit  on  loans  obtained  in  the  financial  cen- 
ters of  Europe  where  land  security  was  regarded  as  the  very 
best,  these  companies  were  refusing  to  alienate  their  lands  as 
required  by  law.  Schemes  were  also  devised  whereby  land  was 
transferred  to  a  land  company,  consisting  chiefly  of  the  officers 
of  the  railway  corporations,  which  managed  and  disposed  of  it 
for  the  benefit  of  the  railway  company  or  its  creditors.^*  The 
spirit  of  the  law  was  thus  evaded.  In  the  western  part  of  the 
state  land  was  also  being  acquired  and  held  in  large  tracts  by  the 
big  cattle  companies,  and  this  was  placing  a  great  obstacle  in  the 
way  of  the  homesteader.  Consequently,  a  law  was  passed  in 
1893  which  declared  "that  the  unrestricted  ownership  of  lands 
in  tliis  state  l)y  pi-ivate  corporations  is  a  perpetuity  and  is  hereby 


="  Potts,    Charles   S.,   Railroad   Transportalion    in     Texas,    Bulletin     of    the 
University  of  Texas,  No.  119,   p.   104. 
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prohibited.  "^^  All  corporations  owning  land  at  that  time  were 
required  to  dispose  of  their  holdings  within  fifteen  years.  At 
the  close  of  the  session  of  the  legislature  which  passed  this  meas- 
ure Governor  J.  S.  Hogg  delivered  a  congratulatory  address 
in  which  he  classed  this  act  as  one  of  the  three  great  measures 
passed  at  the  session  and  declared  that  the  people  of  Texas  might 
now  hope  to  see  the  corporate  land  monopoly  pass  the  dominions 
of  the  state. ^®  Similar  provisions  were  enacted  at  the  same  time 
in  regard  to  the  ownership  of  land  by  aliens. 


CONCLUSION 

In  accordance  with  the  various  legal  methods  which  have 
been  described  in  the  foregoing  pages,  the  state  of  Texas  has  dis- 
posed of  practically  all  of  its  public  lands.  None  whatever  re- 
main to  be  acquired  under  homestead  laws.  Approximately 
2,000,000  acres  of  public  school  land  and  a  little  over  2,000,000 
acres  of  university  land  are  all  that  are  left  in  the  control  of 
the  state  out  of  a  vast  domain  comprising  more  than  170,926,080 
acres.  Unless  serious  and  unexpected  changes  are  made  in  the 
plan  now  being  used  for  the  sale,  these  reserved  lands  will  soon 
be  disposed  of  and  the  state  will  have  become  the  recipient  and 
custodian  of  the  proceeds  of  their  transfer  to  private  owners. 
The  public  land  question,  therefore,  has  practically  ceased  to  be 
a  vital  issue  in  Texas  politics.  Other  questions  of  equal  con- 
cern, however,  which  are  a  direct  outgrowth  of  the  disposition 
of  the  public  lands  have  required  and  are  now  receiving  most 
earnest  considei-ation  throughout  the  whole  state,  and  they  will 
continue  to  demand  the  best  thought  of  its  citizens  and  the  most 
unselfish  and  devoted  efforts  of  its  statesmen  for  years  to  come. 
The  importance  and  significance  of  these  questions  are  greatly 
enhanced  on  account  of  the  mistakes  and  failures  that  were 
made  in  the  land  legislation  of  former  years. 

With  the  passing  of  the  fjublic  land  question  in  Texas,  doubt- 
less no  one,  even  the  most  optimistic,  will  say  that  the  state  has 


^  Laws  of  Texas.  1893.  p.   36. 

'Wooten,   Dudley   G.,   Comprehensive  TTistory  of  Texas,   2:   311. 
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made  the  best  possible  use  of  this  vast  domain.  Sections  six- 
teen and  thirty-six  having  been  reserved  for  school  purposes  as 
in  other  states,  the  question  of  whether  or  not  the  state  would 
have  profited  more  in  a  financial  way  and  have  obtained  better 
social  and  industrial  conditions  by  ceding  its  lands  to  the  federal 
government  at  the  time  of  annexation,  to  be  disposed  of  ac- 
cording to  the  land  laws  of  the  United  States,  is  one  which  does 
not  lend  itself  to  definite  proof.  The  occupation  and  improve- 
ment of  the  vacant  land,  the  advancement  in  agriculture,  and  the 
growth  in  some  industrial  lines  seem  to  have  been  more  rapid 
and  phenomenal  in  Texas  on  account  of  the  assistance  rendered 
by  its  land  system  than  they  otherwise  would  have  been.  On  the 
other  hand,  the  state  seems  to  have  been  imposed  upon  by  pro- 
moters, stock  jobbers  and  land  grabbers  to  just  as  great  an  ex- 
tent in  comparison  with  the  magnitude  of  the  interests  involved 
as  the  federal  government.  Speculation  in  land  has  been  just 
as  flagrant  and  the  tendency  of  farms  to  increase  in  size  and  to 
be  owned  by  others  than  actual  occupants  is  much  more  notice- 
able for  reasons  previously  set  forth.  In  view  of  these  facts,  a 
state  government,  particularly  that  of  Texas,  can  hardly  be  said 
to  be  more  successful  than  the  national  government  in  disposing 
of  public  lands,  and  insofar  as  the  land  system  of  Texas  has 
not  been  able  to  avoid  the  mistakes  of  other  systems  and  to  foster 
and  maintain  a  widespread  condition  of  ownership  by  the  oper- 
ating farmer,  the  state  is  confronted  with  social  and  industrial 
problems  just  as  serious  as  those  of  some  of  its  neighboring 
states.  This  is  particularly  true  in  regard  to  the  developmeiLt 
of  the  mineral  lands,  the  proper  use  of  the  standing  timber,  the 
reforestation  of  cutover  lands,  the  protection  of  the  agricultural 
population  against  the  acquiring  and  holding  of  farm  land  by 
nonresident  owners  and  the  organization  and  regulation  of  in- 
dustrial and  commercial  corporations. 

Public  attention  has  already  been  directed  toward  the  solu- 
tion of  the  railway  problem  and  considerable  success  has  been 
attained,  but  this  problem  is  still  an  important  issue.  At  the 
time  when  such  liberal  aid  was  being  rendered  to  these  corpora- 
tions they  seem  to  have  obtained  control  of  the  state  and  were 
exercising  this  control  much  to  the  detriment  of  the  public.     At 
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the  time  when  the  decision  in  the  case  of  Davis  v.  Gray  was  ren- 
dered they  were  in  the  zenith  of  their  power,  and  it  is  said  that 
"this  [decision]  made  the  chartered  companies  of  persons  the 
head  and  controllers  of  a  little  government  of  their  own  within 
the  terms  of  the  charter  and  independently  of  the  state  in  which 
the  charter  was  granted ;  and  since  that  time,  incorporated  com- 
panies have  been  emboldened  to  assert  and  to  act  upon  this  ju- 
dicially adjudged  independence."  Since  then  the  pendulum  has 
swung  to  the  other  end  of  the  arc  and  these  companies  have  been 
forced  to  recognize  the  supremacy  of  law.  More  than  10,000,000 
acres  which  had  been  patented  to  them  have  been  recovered ;  the 
issuance  of  their  stocks  and  bonds  has  been  regulated;  their 
rates  have  been  fixed  and  their  service  determined  by  the  rail- 
road commission ;  their  political  power  has  been  greatly  dimin- 
ished by  the  prohibition  of  lobbying  and  the  abolition  of  free 
passes;  and,  in  general,  they  have  been  "reduced  from  the 
position  of  masters  to  that  of  the  servants  of  the  people. "  As  a 
result,  it  is  said  that 

"the  state  can  now  afford  to  adopt  a  policy  sufficiently  liberal  to  allow 
the  companies  to  make  the  many  extensions  and  betterments  which 
all  agree  are  necessary  to  provide  the  community  with  adequate  rail- 
way facilities.  Such  a  plan  would  seem  to  be  in  line  with  good  public 
policy,  aside  from  many  questions  of  fairness  to  the  owners  of  rail- 
way property."" 

One  of  the  most  important  problems  at  the  present  time  is  the 
attitude  which  the  state  assumes  and  will  take  in  the  future  to- 
ward the  corporate  form  of  industrial  activity.  The  abundance 
and  variety  of  raw  material  within  the  state  seems  especially  to 
favor  the  development  of  manufacturing  industries,  and  the  es- 
taljlislimcnt  of  those  which  will  make  use  of  the  standing  tim- 
ber is  regarded  as  particvUnrly  necessary  and  desirable.  But 
progress  along  this  line  has  been  greatly  retarded  by  the  scar- 
city of  capital  in  the  southwest.  Owing  to  their  experience  with 
the  railway  and  other  internal  improvement  companies,  the  peo- 
ple of  the  state  seem  to  liave  l)eeome  suspicious  of  all  forms  of 
corporate  activity  and  have  imposed  political  conditions  and  re- 


"  Potts,  Charles  S.,    Railroad    Transportation    in    Texas,    Bulletin    of    the 
University   of  Texas,  No.    119,   p.    200. 

[153] 


154  BULLETIN    OF   THE    UNIVERSITY    OF    WISCONSIN 

strictions  upon  sucli  undertakings  which  increase  rather  than 
diminish  the  need  for  outside  capital.  Instead  of  being  a  fertile 
field  for  investments,  as  one  would  naturally  suppose,  Texas 
seems  to  be  the  opposite.  The  large  insurance  companies  with 
all  their  excellent  facilities  for  supplying  the  much  needed  capi- 
tal have  withdrawn  from  the  state,  and  valuable  agency  organi- 
zations have  been  broken  up  on  account  of  the  law  regulating  the 
investment  of  reserves  supposedly  to  secure  greater  safety  for 
the  policy  holder,  but  primarily  to  create  a  market  for  Texas  se- 
curities and  to  obtain  a  revenue  for  certain  counties.^*  A  com- 
mittee representing  the  Merchants'  Association  of  New  York, 
in  response  to  an  invitation  from  the  governor  and  the  legislature 
of  Texas,  visited  the  state  in  1901  with  a  view  of  ascertaining 
its  opportunities  for  the  development  of  new  business.  The 
committee  published  an  elaborate  report  in  which  the  natural 
resources  and  economic  conditions  of  the  state  were  carefully 
and  explicitly  described.  But  the  report  also  contains  the  fol- 
lowing statement  :^^ 

"Whether  true  or  false,  the  belief  is  widely  current  that  public  senti- 
ment in  Texas  deems  the  corporate  form  of  capital  harmful  to  the 
public  welfare,  and,  therefore,  worthy  of  severe  restrictions  and  pen- 
alties with  which  other  forms  of  capital  are  not  burdened.  Moreover, 
the  corporate  capital  from  without  the  state  is  supposed  to  be  regarded 
by  that  public  sentiment,  not  as  an  instrument  for  multiplying,  the 
riches  of  that  state,  but  on  the  contrary,  for  abstracting  them  and  tak- 
ing them  away  and,  therefore,  to  be  impeded  as  much  as  possible  by 
severe  and  discriminative  taxation.  Beyond  question,  this  belief, 
whether  prejudicial  or  well  founded,  has  deterred  investment  in  Texas 
and  materially  impaired  its  development  by  leaving  it  dependent  upon 
Its  insufficient  home  capital." 

If  such  groAvth  and  advancement  in  industrial  enterprises  as 
seems  desirable  is  to  take  place,  judicious  legislation  must  be 
enacted  Avhieh  will  permit  and  wisely  regulate  the  use  of  out- 
side capital  within  the  state. 

The  relationship  between  landlord  and  tenant  has  now  become 
one  of  the  most  acute  economic  problems  in  Texas  politics  and 


"Zartman,   Lester  W.,    Mistakes    in    ftate    Repulation     of    the    Insurance 
Btisiness,  Yale  Review,  17:  28   (May  1908). 

"Merchants'  Association  of  New  York,  Report,  1901.  p.  81. 

[154] 


McKITRICK— THE    PUBLIC    LAND    SYSTEM    OF    TEXAS  155 

much  more  acute  in  Texas  than  in  any  other  state  in  the  Union. 
Tenants  have  organized  themselves  in  an  association  bearing  the 
name  of  the  Kenters'  Union  of  America.  Measures  ranging  all 
the  way  from  the  fixation  of  a  "fair  rent"  by  public  authority 
to  a  tax  "to  the  limit  on  all  land  held  for  speculation  and  ex- 
ploitation" are  being  strenuously  advocated.  The  old  time  idea 
of  "use  and  occupancy"  as  the  only  just  basis  for  title  to  land, 
long  ago  advocated  by  the  Knights  of  Labor,  has  been  revived 
and  declared  to  be  the  only  wise  and  reasonable  method  of  im- 
proving the  miserable  and  wretched  condition  of  tenants.  To 
this  extent  did  the  fathers  fail  to  achieve  their  cherished  ideals 
of  permanently  providing  lands  for  the  landless  and  homes  for 
the  homeless  by  generously  bestowing  their  heritage  upon  many 
worthy  but  unappreciative  recipients.  The  legislation  which 
will  assist  in  the  provision  of  homes  and  small  farms  "for  our 
good  people  "  is  a  problem  exactly  similar  in  character  and  of  no 
less  importance  or  significance  than  the  disposition  of  the  pub- 
lie  domain.  In  meeting  and  solving  this  problem  Texas  citizen- 
ship will  manifest  its  genius  and  capacity  for  social  advance- 
ment through  political  organization  and  will  contribute  gener- 
ously and  bountifully  to  the  knowledge  and  experience  necessary 
for  the  social  well-being  of  the  state  and  nation. 
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THE  COST  OF  THE   PUBLIC  DOMAIN 

"Washington,   D.   C. 
September    26,    1913. 
Mr.  Reuben  McKitrick, 

Cedar  Palls,  Iowa. 
My  dear  Sir: 

Complying  with  your  request  of  September  9,  1913,  I  inclose  here- 
with a  statement  showing  approximately  the  cost  and  expenses  of  the 
public  domain  to  June  30,  1913.  The  amounts  of  some  of  the  expenses 
incurred  are  not  available  and  some  of  the  figures  herein  stated  are 
estimated.  This  statement  shows  excess  of  receipts  over  expenses  to 
be  $68,,596,877.67. 

The  war  and  exploration  expenses  are  not  taken  into  consideration 
in  the  figures  stated,  and  if  they  were  Included  they  Avould  probably 
show  a  greater  deficit  than  the  $150,000,000  given  by  Dr.  Shaw. 
Very  respectfully, 

(Signed)     C.  M.  Bkuce, 

Acting  Commissioner." 


STATEMENT   SHOWING    COST    OF    AND    RECEIPTS    FROM    THE 

PUBLIC   DOMAIN   FROM   THE   GEORGIA   CESSION 

1802  TO  JUNE  30,  1913. 


Purchases  and  cessions  exclusive  of  ex- 
penses of  commissionors  of  treaties 
and  boundaries.  See  Senate  Executive 
JJocument  No.  38,  2nd  Session,  45th 
Congress 

"Expenditures  for  surveys  and  disposi- 
tion from  January  1,  1785,  to  June  30, 
1880,  estimated." 

"Quieting  and  purchasing  the  occu- 
pancy title  of  Indians  to  public  do- 
main."   


Receipts 


Expenses 


$88,157,389.98 

46,563,302.07 

187,328,903.91 
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STATEMENT  SHOWING  COST  OF  AND  RECEIPTS  FROMTHE  PUBLIC  DOMAIN 
FROM  THE  GEORGIA.  CESSION  1802  TO  JUNE  30, 1913-Contlnued 


From  the  origin  of  the  public  domain 
to  the  30th  of  June,  1880,  the  net  cash 
receipts  therefrom  have  been 

Year 

1881 

1882 

1883 

1884 

1885 

1886 

1887 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

1904 

1905 

1906 

1907 

1908 

1909 

1910 

1911 

1912 

1913 


Receipts 


$200,702,849.11 


5,408, 

8,394, 

11,713, 

12,789, 

8,628, 

9,031 

12, 289 

13,547, 

9,685, 

7,780, 

10,477, 

4,860, 

4,479, 

2,767, 

2,033, 

2, 106, 

2,087, 

2,277, 

3, 070, 

4,379, 

4,972, 

6,261, 

11,024, 

9,283, 

7,017, 

7,  585, 

11,553, 

12,715, 

12,216, 

11,463, 

11,089. 

9,973, 

6,955, 


804.10 
516.04 
,883.70 
,405.09 
,420.18 
,084.34 
,008.87 
,137.43 
,901.34 
,517.61 
,700.32 
,109.69 
,734.14 
,824.32 
,454.03 
,361.6 
,931.28 
,995.18 
,137.34 
,758.10 
,160.79 
,927.18 
,743.65 
,341.98 
,811.38 
,523.90 
,178.00 
,709.46 
,415.39 
,924.06 
.927.60, 
,048.00 
504.81 


Expenses 


$322,049,595.96 


,352, 
,514, 
,810, 
,895, 
,871, 
,657, 
,540, 
,649, 
,766, 
,787, 
,137, 
,982, 
,019, 
,600, 
,796, 
,646, 
,760, 
,737, 
,009, 
,067, 
,306, 
,302, 
,332, 
,567, 
,449, 
,100, 
,226, 
,  342, 
,599, 
,064, 
,195, 
,573, 
,316, 


304.84 
906.87 
357.08 
779.30 
169.15 
143.09 
078.49 
474.59 
550.71 
233.59 
337.38 
546.85 
255.67 
255.59 
582.34 
007.91 
468.42 
725.23 
670.06 
409.33 
125.48 
498.11 
169.26 
342.69 
629.58 
595.28 
227.23 
420.85 
268.27 
928.70 
759.38 
692.88 
362.30 


$460,625,750.13    $392,028,872.46 
392,028,872.46! 


$,596,877.6'; 


Note — Receipts  and  expenses  to  June  30  each  year,  including  sales  of 
Indian  lands   (money  held  in  trust  for  the  Indians). 

Expenses  of  surveying  Indian  land  cannot  be  obtained  from  the  Com- 
missioner of  Indian  Affairs. 

Proportionate  cost  of  war  for  holding  the  land  not  Included. 

Figures  to  June  30,  1880,  from  The  Public  Domain. 

Figures  from  1881  to  1913  from  the  annual  reports  of  this  oflSce. 

Area  of  public  land  remaining  undisposed  of  June  30,  1913: 

Surveyed    179,204,397  acres. 

Unsurveyed  486,686,632  acres. 

Indian,  forest  and  other  reservations  not  included  in  above. 
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DISPOSITION  OF  PUBLIC  LAND  IN  TEXAS^ 

Quantity  In 

Purpose  acres 

Titled  by  authorities  of  Spain  and   Mexico* '26,(280,000 

Headright  grants  and  certificates  for  military  service,  Re- 
public of  Texas* 36,876,49:2 

Empresario    contracts,    Republic    of    Texas* 4,494,806 

Preemption  claims  and  homestead  donations* 4,847,136 

Grants    to    railways* 3)2,400,000 

Grants  to  other  internal  improvement  companies* 4,061,000 

Capitol    buildingf 3,050,000 

County   school   fund 4 ,229 ,  166 

State    school    fund 45,000,000 

University    fundi     2,289,2125 

Eleemosynary  institutions*    400 ,  000 

Veterans  of  Texas  Revolution* 1 ,  169 ,  382 

Veterans  of  the  Confederacy* 1 ,979 ,  852 

Sold  to  pay  the  public  debt* 1,660,936 

Ceded  to  the  United  States  in  1850* 67,000,00 

Total    235,737,995 


•  Commissioner  of  the  General  Land  Office,  Biennial  Report,  1910,  pp. 
21-31. 

t  Commissioner  of  the  General  Land  Office,  Report  of  the  Findings  of  a 
Special  Commission,  1899,  p.  16. 

t  Commissioner  of  the  General  Land  Office,  Biennial  Report,  1902,  p.   37. 

'  The  figures  listed  above  are,  for  many  Items,  approximations  only. 
Nevertheless  they  are  the  best  data  available  and  for  most  purposes  doubt- 
less will  be  sufficient.  An  exact  tabulation  has  never  been  made  by  the 
General  Land  Office  as  the  following  quotation  from  the  Biennial  Report, 
1910,  p.  25,  shows:  "All  statements  as  to  amount  of  land  granted  for  any 
purpose  are  approximations  only.  There  was  never  a  system  of  accounting 
kept  in  the  I^and  Office  whereby  anything  like  definite  knowledge  could  be 
had  as  to  the  exact  acres  granted  for  any  purpose.  To  get  It  exact  one 
would  have  to  go  through  each  file,  amounting  to  a  million  or  more." 
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APPENDIX  III 


a  The  progress  that  has  been  made  in  developing  small  holdings  in 
England  under  the  Act  of  1908  is  indicated  by  the  following  statement 
from  the  last  annual  report  on  this  subject.  "The  total  quantity  of  land 
acquired  under  the  Act  is  therefore  198,288  acres,  139,478  acres  having 
been  purchased  for  £  4,601, 69i2  and  58,810  acres  leased  for  rents  of 
£74,186  a  year.  Of  this  land  178,911  acres  have  been  actually  let  by 
County  Councils  to  12,584  individual  small  holders,  and  506  acres  sold 
to  50  small  holders,  and  the  Councils  of  County  Boroughs  have  let 
1,'259  acres  to  218  individual  tenants.  In  addition  8,436  acres  have  been 
let  to  63  Cooperative  iSmall  Holding  Associations,  who  have  sub-let  the 
land  to  1,451  of  their  members,  and  3,580  applicants  have  been  pro- 
vided with  47,500  acres  by  private  landowners  direct.  The  land  ac- 
quired by  the  Board,  at  Bournemouth  is  let  to  16  individual  tenants 
and  one  Small  Holding  Society,  who  hold  75  acres  which  is  sub-let  to 
62  tenants.  The  land  which  has  been  acquired  by  County  Councils,  but 
■which  is  not  yet  let  in  small  holdings,  amounts  to  9,653  acres,  which  It 
is  estimated  will  provide  for  475  applicants,  and  the  Councils  of  County 
Boroughs  have  about  310  acres  not  yet  allotted,  which  will  probably 
provide  for  about  another  50  applicants.  It  appears,  therefore,  that  the 
Act  has  resulted  in  the  provision  of  small  holdings  for  18,486  appli- 
cants in  seven  years." — ^Board  of  Agriculture  and  Fisheries,  Annual 
Report,  Part  I.  Small  Holdings,  1914,  pp.  3-4     (Cd  7851.) 

From  Table  F  in  the  foregoing  report  (page  30)  it  appears,  however, 
that  the  acreage  acquired  by  County  Councils  constitutes  only  .7  of 
one  per  cent  of  the  total  acreage  in  England  under  crops  and  grass 
and  only  4.7  per  cent  of  the  total  acreage  of  "Holdings  above  1  acre 
but  not  exceeding  50  acres." 

b  The  comment  of  Mr.  Marriott  on  the  policy  of  creating  state-aided 
ownerships  and  tenancies  at  the  close  of  his  four  articles  on  the  Evo- 
httion  of  the  Eiifflish  TmikI  System  op.  cit.  is  significant  here,  especially 
In  view  of  the  fact  that  by  far  the  larger  part  of  the  small  holdings 
thus  created  are  tenancies  rather  than  proprietorships.  "Whatever  may 
be  the  case  in  regard  to  large  holdings,  there  seems  to  be  no  doubt 
that  for  the  small  holder  the  method  of  purchase  in  Infinitely  prefer- 
able to  that  of  tenancy  under  a  public  authority.  Indeed,  the  system 
under  which,  as  at  present,  the  smallholder  embarks  upon  the  profit- 
less task  of  buying  the  land,  by  annual  Installments  included  in  his 
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rent,  not  for  himself  but  for  the  County  Council,  seems  to  combine 
every  possible  disadvantage.  Under  the  alternative  plan  of  purchase, 
every  year,  or  every  installment,  brings  the  cultivator  nearer  to  the 
goal  of  complete  and  unfettered  ownership. 

"Not  that  small  holdings,  vi^hether  purchased  or  rented,  can  be  re- 
garded as  a  panacea.  In  certain  districts,  under  certain  conditions, 
their  multiplication  would  be  an  unmitigated  gain.  But  the  best 
friends  of  agriculture  are  at  one  with  the  hard  teachings  of  experience 
in  warning  us  that  the  policy,  if  indiscriminately  adopted,  can  result 
only  in  acute  distress  and  cruel  disillusionment. 

"But  whatever  method — ownership,  tenancy,  cooperation,  or  what 
not — one  condition  is  essential  to  improvement:  a  sense  of  security  and 
stability.  What  the  land  wants  is  a  steady  application  of  capital,  pro- 
vided either  by  a  cultivating  owner,  or  by  a  landlord,  or  by  a  well- 
secured  tenant,  or  by  a  banker,  and  without  security  for  the  invest- 
ment it  would  not  be  forthcoming  from  private  sources,  and  ought  not 
be  forthcoming  from  the  state. 

"In  regard  to  the  State-aided  purchase  on  a  large  scale,  one  point  de- 
serves attention.  Lord  Eversley  has  made  it  clear  that  the  scheme 
cannot  be  recommended  to  England  on  the  analogy  of  Ireland.  In 
Ireland  only  a  moiety  of  the  ownership  attached  to  the  landlord,  and 
had  to  be  purchased  from  him.  The  advances  made  by  the  State  to  the 
tenant  have  been  made  therefore  largely  on  the  security  of  the  tenant's 
own  moiety.  This  security  is  entirely  lacking  in  the  case  of  English 
tenants  and  the  lack  of  it  greatly  affects  the  financial  complexion  of 
any  purchase  scheme  which  can  be  devised.  Nevertheless,  a  scheme 
must  be  devised,  and  for  a  few  years  some  risks  must  be  taken.  If 
the  plan  of  reducible  mortgages — under  which  the  tenant  repays  the 
principal  by  annual  installments — be  adopted  the  initial  risk  will  not 
be  great,  and  it  will  diminish  every  year.  But  the  State  must  not  go 
too  fast.  The  politicians  must  not  be  permitted,  for  their  own  inter- 
ested reasons,  to  hurry  it.  The  patient  is  not  in  extremis;  if  let  alone 
he  v/ould  soon  be  convalescent.  Festina  icnte  is  a  sound  maxim  of 
statesmanship,  and  it  is  pre-eminently  applicable  to  any  scheme  for 
converting,  by  means  of  State  capital,  the  cultivators  of  the  soil  into 
proprietors.  On  every  ground,  social,  political  and  economic,  such  a 
conversion  is  desirable  on  a  considerable  but  not  on  a  universal 
scale.  And  if  the  state  will  consent  to  'go  slow,'  the  end  may  be  at- 
tained without  appreciable  risk  to  public  credit  and  with  every  advan- 
tage to  the  common  weal."     Marriott,   J.  A.  R.,  op.   cit.  Vol.   95,  pp. 

c  Some  doubtless  will  feel  inclined  to  question  this  assertion,  es- 
pecially in  view  of  the  fact  that  public  land  can  be  purchased  at  any 
time  during  the  period  referred  to  at  prices  ranging  from  12Vi  cents  to 
many  dollars  per  acre  and  that  more  than  250,000,000  acres  (see  report  ' 
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of  the  Public  Land  Commission,  190-5,  p.  361)  were  disposed  of  for  cash. 
Nevertheless  the  writer  believes  that  the  land  system  of  a  country  must 
be  interpreted  in  the  light  of  its  practical  administration  as  well  as  its 
legal  and  theoretical  aspects.  Historically  the  fact  seems  well  estab- 
lished that  there  was  scarcely  a  time  during  the  nineteenth  century 
when  land  could  not  be  had  in  the  United  States  without  money  and 
without  price.  Mr.  Treat  in  his  National  Land  System  (pp.  373  ff.) 
points  out  that,  prior  to  1820,  "in  most  cases  the  lands  were  being  lo- 
cated upon  by  squatters.  And  this  serves  to  introduce  a  most  inter- 
esting character  whose  position  was  gradually  changing  throughout 
these  years.  The  squatter  took  up  land  in  spite  of  the  system  and 
in  order  to  bring  him  under  it  some  sort  of  preemption  was  necessary. 
Enough  has  been  said,  therefore,  to  indicate  that  before  1820  the  reg- 
ulations for  the  sale  of  public  lands  affected  only  a  portion,  not  more 
than  a  fourth  at  most,  of  the  men  who  were  engaged  in  the  westward 
movement.     ... 

".So  during  the  half  century  of  land  legislation  the  squatter  devel- 
oped from  a  trespasser,  a  violator  of  the  laws  of  the  Union,  to  a  public 
benefactor,  a  man  whose  bravery  and  whose  sacrifices  had  opened  great 
areas  to  peaceful  settlement  and  who  merited  well  of  the  nation.  The 
'actual  settler'  always  received  a  certain  sympathy  in  Congress.  The 
land  laws  were  stringent  enough  to  punish  intrusions  upon  the  public 
domain,  but  remembering  how  frequently  squatters  hold  lands  even 
within  our  cities,  it  is  easy  to  understand  how  difficult  it  was  to  en- 
force the  laws  prohibiting  unlawful  settlement  along  the  thousands  of 
miles  of  public  land  frontier.  ...  It  was  not  a  pleasant  role  for 
Congressmen  to  denounce  the  squatters.  They  were  law-breakers,  to 
be  pure,  and  yet  in  many  cases  they  were  very  estimable  criminals. 
And  when  the  land  revenue  was  no  longer  needed  to  help  support  the 
government.  It  became  easy,  even  for  Congressmen  from  the  East  and 
South,  to  favor  more  liberal  treatment  for  the  actual  settler." 

d  White,  op.  cit.  1:527.     The  following  Is  a  copy  of  the  Act. 

Decree  Number  70. 

The  Congress  of  the  State  of  Coahulla  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  lands  acquired  by  virtue  of  the  colonization  laws, 
whether  general  laws  of  the  republic  or  private  laws  of  the  state,  by 
native  or  foreign  colonists,  and  by  enipresarios,  shall  not  be  subject  to 
the  payment  of  debts  contracted  previous  to  the  acquisition  of  said 
lands  from  whatever  source  tlie  said   debts  originate  or  proceed. 

Art.  2.     Until  after  the  expiration  of  twelve  years  from  having  held 
legal  possession,  the  colonists  and  empresarios  cannot  be  sued,  or  In- 
commoded by  the  judges,  on  account  of  said  debts. 
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Art.  3.  After  the  expiration  of  the  term  prefixed  in  the  foregoing 
article,  although  they  may  be  sued  for  said  debts,  they  shall  not  be 
obligated  to  pay  them  in  lands,  implements  of  husbandry,  or  tools  of 
their  trade  or  machines,  but  expressly  in  fruits  or  money  in  a  manner 
not  to  affect  their  attention  to  their  families,  to  their  husbandry  or  art 
they  profess. 

For  its  fulfillment  the  governor  of  the  State  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  day  of  January,  1829. 

(The  names  of  the  signers  are  not  given  in  the  book.) 

e  "With  the  close  of  reconstruction  in  Texas  and  the  return  of  set- 
tled business  and  political  conditions,  the  state  entered  upon  an  era  of 
great  activity  in  railroad  construction.  During  the  two  decades  from 
1870  to  1890,  more  than  eight  thousand  miles  of  railroad  were  con- 
structed within  the  state,  and  our  transportation  system  took  on  the 
shape  it  has  since  retained.  In  1870,  there  were  500  miles  of  line  in. 
operation  in  the  state;  in  1890  there  were  8,700  miles  in  operation. 
There  were  times  during  this  period  when  construction  was  pushed 
forward  with  tremendous  energy,  as  in  the. years  1881  and  1882  when 
nearly  12,800  miles  of  line,  or  more  than  100  miles  per  month,  were 
opened  for  traffic.  There  were  other  periods  when  owing  to  hard  times, 
or  possibly  to  reckless  legislation,  construction  almost  came  to  a  stand- 
still, as  in  the  two  years  1874  and  1875  when  only  107  miles  were  put 
in  operation,  or  the  years  1883  and  1884,  when  189  miles  were  open 
for  traffic.  The  small  construction  in  the  last  named  years  was  due 
mainly  to  the  repeal  of  the  land  grant  acts  and  the  reduction  of  pas- 
senger fares  from  five  to  three  cents  per  mile,  changes  made  by  the 
legislature  of  1882." — Potts,  op.  cit.  pp.  40-41. 

/  Information  on  this  point  is  somewhat  contradictory.  The  fol- 
lowing quotations  illustrate  partly  the  difficulty  involved  in  making 
any  exact  statements  as  to  the  results  that  have  been  obtained  in  a  fi- 
nancial way  in  our  national  land  system:  Dr.  Ely,  for  instance,  says 
{Outlines  of  Economics,  1908,  p.  593),  "More  money  has  been  spent 
for  the  purchase,  survey  and  care  of  the  public  lands  than  has  been 
received  from   their   sale  and  lease." 

Dr.  Albert  Shaw  in  his  Political  Problems  of  American  Develop- 
ment, page  87,  also  says:  "These  lands  cost  the  government  includ- 
ing the  cost  of  surveying  and  administration,  about  $150,000,000  more 
than  they  brought  into  the  treasury." 

Dr.  Albert  Bushnell  Hart,  in  his  Practical  Essaj/s  in  American  Gov- 
ernment, page  241,  after  referring  to  Jefferson's  expression  of  the  hope 
that  the  public  lands  would  liberate  the  national  government  from  Its 
debt,  says:  "It  is  true  that  the  proceeds  of  the  public  lands  did  wipe 
out  the  last  vestiges  of  the  debt  which  had  existed  in  1787.     It  Is  true 
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that  the  lands  had,  up  to  June  30,  1883,  brought  into  the  treasury  of 
the  United  States  the  smart  amount  of  two  hundred  and  thirty -three 
million  dollars.  It  is  equally  true  that,  except  for  the  period  from 
1830  to  1840,  the  lands  have  been  a  drain  upon  our  finances.  At  the 
end  of  the  financial  year,  1882-3,  the  government  was  out  of  pocket  so 
far  as  cash  outlay  and  receipts  are  measures  of  the  value  of  the  lands, 
more  than  one  hundred  and  twenty-six  millions  of  dollars." 

In  the  autumn  of  1913  the  writer  addressed  a  letter  of  inquiry  con- 
cerning this  point  to  the  Commissioner  of  the  U.  S.  Land  Office.  In 
reply  he  received  an  itemized  statement  of  expenditures  and  receipts  of 
the  federal  government  for  the  Public  Domain  which  shows  an  excess 
of  receipts  over  expenditures  amounting  to  $68,596,877.67.  For  a  copy 
of  this  letter  and  statement,  see  Appendix  I. 

g  The  available  school  fund  provided  by  the  state  consists  of  the 
income  from  the  permanent  school  fund,  one-fourth  of  all  the  state  oc- 
cupation taxes,  a  poll  tax  of  one  dollar  levied  en  all  male  residents 
between  the  ages  of  21  and  60  and  a  state  levy  of  twenty  mills  on  all 
real  and  personal  property.  For  the  year  1907-8  the  apportionment 
from  this  fund  was  $6,  and  for  1908-9  it  was  $6.75  per  capita  for 
all  children  within  the  scholastic  age.  In  1908  the  available  school 
fund  amounted  to  $5,501,791.13.  The  part  of  this  fund  which  was  de- 
rived from  the  income  of  the  permanent  school  fund  amounted  to 
$1,214,941.32,  or  a  little  less  than  one-fifth  of  it.  This  is  by  far  the 
greater  part  of  all  the  income  logically  attributable  to  the  proceeds 
from  the  sale  of  school  land  in  frontier  settlements  and  represents  the 
annual  return  from  what  was  paid  to  the  state  in  the  form  of  "un- 
earned increment."  The  remainder  was  obtained  from  taxation  and 
necessarily  must  have  come  for  the  most  part  from  the  older  and  more 
thickly  settled  communities.  But  in  the  apportionment  for  the  same 
year,  158  out  of  243  counties  received  more  from  the  state  school  fund 
than  was  collected  from  them  in  state  taxes  for  school  purposes.  Some 
of  them  received,  two  and  even  three  times  as  much.  Comptroller  of 
Public  Accounts,  Annual  Report,  1908,  pp.  vi  and  119. 

h  Art.  VII,  sec.  6,  Revised  Statutes,  1911,  p.  xlii. 

It  is  interesting  in  this  connection  to  note  the  comment  of  Gov- 
ernor Pease  in  1855  regarding  the  donation  of  public  lands  to  counties 
for  school  purposes.  He  said:  "The  school  fund  may  be  greatly  in- 
creased by  a  judicious  use  of  the  four  leagues  of  land  that  have  here- 
tofore been  granted  to  each  county  of  the  state  for  public  schools. 
It  is  questionable  whether  these  lands  will  ever  accomplish  much  good, 
if  they  are  allowed  to  remain  in  the  possession  of  the  counties,  for  it 
appears  from  information  furnished  by  the  commissioner  of  the  Gen- 
eral Land  Office,  that  but  954,181  acres,  of  the  1,753,848,  to  which  the 
ninety-nine  counties  of  tlie  state  are  entitled,  have  yet  been  selected. 
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Forty-one  counties  only  have  selected  their  full  amount,  twenty  have 
selected  227,989  acres  of  the  354,240,  to  which  they  are  entitled,  and 
thirty-eight  have  made  no  selections,  so  that  79S,'307  acres  yet  remain 
to  be  selected.  Nineteen  of  the  counties  which  have  made  no  selec- 
tions were  organized  in  1846  or  previous  to  that  time,  six  were  organ- 
ized in  1848  and  thirteen  were  organized  at  different  periods  between 

the  years  1849  and   1854 

It  is  unfortunate  that  these  lands  were  not,  at  first,  set  apart  to  be 
managed  by  the  state  itself  as  a  general  fund  for  the  common  benefit 
of  all  the  counties,  for  they  would  have  been  selected  long  since,  in 
sections  of  the  state  where  their  value  would  have  been  greatly  in- 
creased by  the  settlements  since  made."  Senate  Journal,  6th  Legis- 
lature, page  15. 

i  Knight,  George  W.,  Land  Grants  for  Education  in  the  Northwest 
Territory,  Publications  of  the  American  Historical  Association,  1:  166. 
In  regard  to  this  subject  the  author  says:  "A  law  was  enacted  in  1842 
providing  that  the  associate  judges  should,  on  application  of  the  pur- 
chaser, examine  any  school  land  purchased  at  eight  dollars  an  acre  or 
over,  and  appraise  its  value  in  its  actual  condition  at  the  time  when 
it  was  first  bought.  The  difference  between  this  appraised  value  and 
the  contract  price  was  to  be  credited  to  the  purchaser.  The  only 
proviso  was  that  the  reduction  should  not  be  more  than  forty  per  cent 
of  the  price  named  in  the  contract.  This  remarkable  law  permitted 
every  one  who  had  purchased  school  lands  between  1837  and  1841  to 
obtain  his  title  by  paying  a  lower  price  than  he  had  voluntarily  offered. 
Under  its  provisions  the  school  fund  was  lessened  over  one  hundred 
and  seventy-five  thousand  dollars.  The  legislature  was,  indeed,  gen- 
erous. The  law  reminds  one  of  the  provisions  in  Ohio  by  which  lessees 
were  permitted  to  purchase  lands  at  old  and  low  valuations.  All 
that  the  most  tender-hearted  and  weak-headed  sympathy  could  demand 
would  have  been  yielded  by  permitting  past  contracts  to  be  modified 
according  to  the  true  value  of  the  land  at  the  time  of  appraisement." 

;■  The  person  desiring  to  purchase  surveyed  land  subject  to  sale 
under  this  act  is  required  to  make  a  separate  application  in  writing 
for  each  tract  applied  for  and  send  it  by  mail  and  not  by  any  one  in 
person  to  the  Commissioner  of  the  General  Land  Office.  This  applica- 
tion must  not  be  less  than  the  value  fixed  by  the  Commissioner.  It 
must  also  contain  an  affidavit  of  the  applicant  to  the  effect  that  he  de- 
sires to  purchase  the  land  for  a  home  or  as  land  which  he  may  prop- 
erly and  legally  acquire  in  addition  to  that  which  he  already  owns, 
and  that  he  is  not  acting  in  collusion  with  others  for  the  purpose  of 
buying^  the  land  for  any  other  person  or  corporation.  The  applica- 
tion must  also  be  accompanied  by  the  obligation  of  the  applicant  for 
a  sum  equal  to  the  amount  of  a  deferred  payment.       The  envelope  in 
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which  this  application  is  sent  to  the  Land  Office  must  have  endorsed 
on  it  in  proper  form  the  following  information:  "Application  to  buy- 
land;    Section Block Grantee County 

,  Date  on  Market "  When  an  envelope  thus  en- 
dorsed is  received  at  the  Land  Office,  it  must  be  securely  preserved  by 
the  Commissioner  or  his  Chief  Clerk  without  being  opened  until  the 
day  following  the  date  endorsed  thereon  as  the  one  on  which  the  land 
comes  on  the  market.  At  that  time  all  the  applications  are  opened 
by  the  Commissioner  or  his  Chief  Clerk  in  the  presence  of  the  appli- 
cants or  their  representatives  if  they  desire  to  be  present  and  the 
land  is  awarded  to  the  highest  bidder. 

k  Commissioner  of  the  General  Land  Office,  Biennial  Report,  1902, 
p.  37;  see  also  State  Treasurer,  Annual  Report,  1908,  p.  34.  The  fol- 
lowing table  shows  the  number  of  acres  leased  at  the  various  rates 
and  the  income  derived  therefrom: 


Rate  per  Acre 

Number  of 
Acres 

Rental 

384,840 
257,243 

61,440 
119,040 
378,560 

14,080 
825,022 

32,000 

$7,696  80 

At  3             "            

7,717  29 

At  4              "            

2,457.60 

At  ^       "       

6,356.80 

At  5              "            

18,928  00 

At  6             "            

844  80 

At  7              "            

57,751.54 

At  8              "             : 

2,560  00 

Total 

$2,  072,  225 

$103,312.83 

Average  rate  per  acre,  4.9  cents. 

The  Board  of  Regents  for  the  university  in  making  up  the  estimate 
for  the  biennial  period  1915-16  estimates  the  receipts  from  land  leases 
at  $153,391.12     (Biennial  Report  1912-14,  p.  5). 


I  Bray,  W.  L.,  Forest  Resources  of  Texas,  Bulletin  of  United  States 
Forestry  Bureau,  No.  47,  1904;  p.  37.  In  discussing  this  subject  the 
author  says:  "Here  is  at  hand  sufficient  raw  material  to  support  for 
many  years  establishments  for  working  up  the  forests  into  furniture, 
wagon  timbers,  implement  handles,  and  all  manner  of  things  now 
shipped  into  the  state  from  great  distances.  Yet  the  manufacturer 
can  come  none  too  soon  for  the  utilization  of  this  great  timber  re- 
source. So  rich  is  the  soil,  that  clearing  for  settlement  is  outstripping 
the  lumbermen.  Field  after  field  of  unsurpassed  forest  is  being  dead- 
ened and  destroyed  merely  to  get  rid  of  the  trees.  The  best  thing  that 
can  happen  in  the  interest  alike  of  the  private  owner  and  the  state  is 
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Lhe  rapid  development  of  a  market  for  this  timber,  which  otherwise  is 
likely  to  be  largely  wasted,  although  certain  to  be  salable  at  a  large 
profit  within  a  few  years,  if  the  impatience  of  the  owners  to  realize 
an  immediate  value  could  be  restrained."  See  alsoi  Scott,  John  W., 
Conservation  of  Mineral  and  Lumber  Resources  of  Texas  in  The  Land 
Problem  of  Texas,  pp.  102-107. 

VI  Ibid.,  p.  42.  Note  also  the  tenor  of  the  following  statement:  "It 
is  plain  from  the  survey  of  the  prospects  of  private  management  of 
forests  in  Texas,  that,  in  spite  of  the  conditions  favorable  to  its  prac- 
tice in  many  parts  of  the  State  and  in  spite  of  the  hopeful  beginning 
which  has  already  been  made  towards  introducing  it  in  the  longleaf 
pine  territory,  unaided  private  initiative  will  not  suffice  to  protect  the 
public  interests  affected  by  forest  destruction.  Under  the  lumbering 
methods  now  employed  the  pine  forests  are  either  ruined  or  so  severely 
injured  that  their  productiveness  is  greatly  impaired.  On  the  long- 
leaf  pine  lands  reforestation  under  present  conditions  is  practically 
impossible.  On  loblolly  and  shortleaf  lands  reforestation  is  rapid 
enough,  but  the  pine  for  the  most  part  is  replaced  by  scrub  oak  thicket. 
Fires  and  taxes  remove  the  inducement  to  the  forest  owner  to  cut 
with  reference  to  subsequent  crops.  The  owners  of  small  tracts  and 
woodlots  lack  the  knowledge  required  to  make  the  most  of  their  own 
holdings.  Communities  depend  upon  the  maintenance  of  the  forest 
cover  for  their  water  supply,  or  for  protection  against  floods  and  silt, 
are  exposed  to  the  consequences  of  deforestation  by  land  owners  at  a 
distance,  acting  solely  with  reference  to  their  private  interests.  Left 
to  themselves  the  forces  now  at  work  will  result  in  an  Impoverishment 
of  the  resources  of  the  state  which  it  will  soon  be  too  late  to  prevent, 
and  will  produce  conditions  necessitating  remedial  measures  at  very 
heavy  public  expense." 

n  The  following  table  shows  number  of  tenants  concerning  whom  in- 
formation was  obtained  in  1913,  and  the  average  amount  of  property 
reported  by  them  in  four  representative  counties  investigated  by  stu- 
dents in  the  extension  department  of  the  University  of  Texas. 


County 

Number  of 
tenants 

Average  value 
of  property 

Robertson  . . . 

117 

103 

38 

108 

$311.92 

Brown 

318  59 

Matagorda 

353  00 

Fort  Hand 

272.03 

For  further  reference  see  Studies  in  Farm  Tenanctj,  op.  cit.  pp.  36-47 
and  Land  Problem,  op.  cit.  pp.  lG-20. 
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INTRODUCTION 


A  proposal  of  inununity  from  capture  at  sea  for  all  private 
property  not  subject  to  the  law  of  contraband  or  blockade  was 
seriously  debated  by  a  Commission  of  the  Second  Hague  Con- 
ference. The  proposal  originated  Avith  the  Government  of  the 
United  States  which  has,  from  its  foundation,  advocated  com- 
plete inviolability  for  commerce  in  time  of  war.  Contemporary 
publicists  have  given  considerable  attention  to  the  question,  and 
various  bodies,  both  public  and  private,  have  within  recent  years 
passed  resolutions  in  favor  of  immunity.  The  war  now  in  prog- 
ress furnishes  an  unparalleled  criterion  of  the  value  of  existing 
legal  limitations  upon  the  right  of  capture  and  an  index  of  the 
prospect  for  complete  immunity. 

Tliis  conjunction  of  circumstances  favorable  to  an  investiga- 
tion of  the  status  of  private  property  in  maritime  warfare  occurs 
at  a  time  when  no  historical  presentation  of  the  subject  in  Eng- 
lish exists.  The  treatise  of  Professor  Charles  de  Boeck,  Be  la 
propriete  privee  ennemie  sous  pavilion  ennemi,  published  at 
Paris  in  1882,  is  an  exhaustive  exposition  of  the  material  avail- 
able up  to  that  date.  The  rarity  of  this  scholarly  work  as  well 
as  the  valuable  store  of  fact  and  opinion  which  it  contains  have 
appeared  to  justify  a  considerable  number  of  references  to  it. 
The  majority  of  writers,  however,  tend  to  treat  the  subject  either 
thcoreticallj'  or  from  the  viewpoint  of  the  present  advantage  of 
immunity  to  a  particular  country.  Both  methods  of  approach 
lack  the  essential  background  of  history.  Considerations  of 
theory,  history  and  policy  all  enter  into  any  sound  conclusions 
U[>f)ii  the  ])ros('iit  (}U('s1i(iii. 

Immunity  means  the  fi-eedom  of  enemy  ships  and  of  enemy 
goods  on  l)oard  from  liability  to  confiscation.  The  significance 
of  the  problem  wliicli  is  involved  in  the  effort  to  establish  im- 
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munity  in  international  law  becomes  clearer  after  examination 
of  the  stages  through  which  the  right  of  capture  has  passed  from 
the  time  when  limitations  upon  it  began  to  be  introduced.  Prac- 
tice under  the  existing  rules  calculated  to  protect  neutral  ships, 
neutral  goods  and  enemy  goods  on  neutral  ships  affords  reliable 
guidance  to  those  who  would  determine  the  value  of  proposed 
rules  to  protect  enemy  ships  and  their  enemy  cargoes. 

The  writer's  principal  aim  is  to  explain  the  tendencies  of  both 
the  practice  and  theory  of  the  law  of  private  propeity  in  war 
at  sea:  to  determine  how  far  belligerent  states  observe  the  law 
and  how  far  the  exponents  of  immunity  are  warranted  in  an- 
ticipating an  accomplishment  of  the  reform  they  desire.  It  goes 
without  saying  that  the  material  for  a  proper  treatment  of  the 
present  war  on  commerce  is  as  yet  unavailable.  The  main  lines 
of  the  systems  devised  by  the  Allied  and  by  the  Central  Powers 
for  the  control  of  enemy  trade  were  discernible  by  July,  1915, 
and  they  are  presented  as  developed  up  to  that  time.  But  the 
conclusions  reached  rest  upon  an  investigation  of  practice  since 
1856. 

The  phrase,  "Freedom  of  the  Seas",  has  borne  different 
meanings  in  different  periods.  Today  its  meaning  varies  with 
the  country  in  which  it  is  discussed.  The  treatment  of  private 
property  is  a  necessary  element  in  any  conception  of  the  phrase, 
and  the  importance  of  any  endeavor  to  give  unbiased,  non-pro- 
pagandist consideration  to  this  vital  subject  is  manifest. 
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CHAPTER  I 

THE  EARLY  HISTORY  OF  THE  LAW  OF  CAPTURE 

"Dans  raiitiqiiite,  les  regies  de  la  guerre  siir  mer  sont  d'une 
simplieite  elenientaire ;  la  force  regiie  seule  .  .  .  rieii  ne  met 
obstacle  au  dechaiiiement  des  passions  et  a  la  violence  de  leurs 
manifestations."^  Previous  to  the  fourteenth  century,  regula- 
tions of  maritime  warfare  were  few  and  scattered.  The  Tables 
of  Amalphi,  compiled  about  the  sixth  century  a.  d.,  are  regarded 
by  certain  authorities  as  the  first  attempt  at  a  code  of  maritime 
law.^  The  Booles  d'Oleron,  dating  from  the  thirteenth  century, 
did  not  deal  with  the  usages  of  war  at  sea.^  Not  until  the  lat- 
ter part  of  the  next  century  did  there  appear  at  Barcelona  the 
famous  compilation  known  as  the  Consolato  del  Mare,  upon 
which  any  study  of  the  customs  and  laws  of  maritime  war  must 
depend  for  its  references  to  origins.*  Containing  provisions  de- 
I'ived  from  Greek  and  Roman  law,  from  French,  Spanish,  Syr- 
ian, Venetian,  and  Genoese  practice,  and  from  observances  of 
the  island  states  of  the  Mediterranean,  the  Consolato  was  ac- 
corded a  general  recognition  amongst  the  commercial  powers. 


"•  Nys,  Ernest.  "Une  page  de  Vhlstoire  de  la  mer"  in  Revue  de  di-oit  inter- 
national, 2e  s6rie,  T.  II.  1900,  p.   62. 

^  Verrae.s.  F.,  Les  lois  de  la  aiterre  et  la  neutrality  (Brussels,  1906),  I. 
The  laws  of  the  Khodians  daliti)?  from  the  second  century  a.  d.  contain  no 
mf-ntion  of  tlie  rules  of  capture. 

'Twis.s,    Travers.   Law    of    National    (Oxford.    1863),    II.    p.    146. 

♦  AUhougrh  not  drawn  up  in  the  form  known  today  until  the  fourteenth 
century.  It  was  the  expression  of  usages  dating  back  several  centuries 
Different   authoritii-s  date   the   Consolato   as   early   a.s    the   twelfth    century. 
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It  left  to  the  ' '  common  sense ' '  of  the  commanders  of  public  ships 
the  proper  course  to  pursue  when  an  enemy  ship  with  an  enemy- 
cargo  on  board  was  encountered.^  On  the  other  hand,  while 
enemy  property  on  neutral  ships  was  subject  to  capture,  the 
neutral  shipmaster  Avas  to  recover  his  freight,  and  only  in  case 
he  refused  to  convey  the  enemy  cargo  to  a  designated  place  of 
safety  might  the  captor  sink  the  vessel.  Conversely,  neutral 
goods  on  board  an  enemy  vessel  were  free  from  capture.  This 
conclusion  is  drawn  from  the  following  stipulation  of  Chapter 
CCXXXI : 

"And  if  by  chance  the  said  ship  or  vessel  be  enemy's  property, 
and  the  cargo  on  board  the  said  ship  or  vessel  be  the  property  of 
friends,  the  merchants  who  shall  be  on  board  the  said  ship  or  ves- 
sel and  to  whom  the  cargo  shall  belong  either  in  whole  or  in  part, 
ought  to  come  to  an  arrangement  in  respect  of  the  said  ship,  which 
is  good  prize  of  war,  with  the  said  admiral     .      .      .      .'" 

The  same  chapter  further  stipulates  for  damages  to  the  mer- 
chants in  case  they,  being  willing  to  agree,  lose  their  cargo  by 
reason  of  its  being  "sent  away"  by  the  captor." 

The  Consolato  del  Mare  remained  until  the  middle  nineteenth 
century  the  common  law  of  the  Mediterranean,  and  extended  its 
influence  into  the  Atlantic.  Being  expressed  as  general  rules, 
it  is  to  be  expected  that  states  will  have,  by  mutual  agreement, 
provided  special  rules  for  special  circumstances.  It  will  be 
found  also  that  such  special  rules  have  come  into  so  frequent 
use  at  different  periods  as  to  have  taken  upon  themselves  the 
appearance  of  general  customs  and  to  have  been  set  up  by  states, 
in  wliose  interest  such  action  was,  as  rules  of  more  general  and 
binding  force  than  the  rules  of  the  Consolato.  The  most  use- 
ful guide  to  a  safe  conclusion  upon  the  question  of  the  law  of 
capture  at  sea  prior  to  the  Declaration  of  Paris  is  the  study  of 
the  attitudes  taken  l)y  the  greater  maritime  powers,  as  shown 
by  their  treaties,  by  their  ])ractices  in  war,  and  by  the  opinions 
of  pul)licists.  To  arrive  at  a  clear  comprehension  of  the  gradual 
development   of   moderating   cloments  lending  up  to  the   rules 


"  Twiss,  Travers,    The  Black  Book   of   the  Admiralty    (London,    1874),   III, 
pp.    539-547. 

»Twiss,   The  Black  Book  of  the  Admiralty,  III,  pp.   539-547. 
'/bid.,  p.    545. 
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proclaimed  in  185G  it  will  be  advisable  to  consider  each  state 
separately.  And  although  governmental  action  and  the  opin- 
ions of  the  various  sorts  of  private  interests  and  authorities  re- 
act upon  one  another  and  progress  together,  there  will  be  greater 
certainty  as  to  w^hat  is  law  and  Avhat  is  theory  at  any  given  pe- 
riod in  any  given  state  if  the  two  are  treated  separately.  That 
the  questions  of  neutral  property  and  enemy  property  are 
closely  intermingled,  the  former  sometimes  protecting  the  latter, 
the  latter  at  other  times  incriminating  the  former,  necessitating 
their  being  studied  concurrently,  will  appear  as  the  discussion 
proceeds. 

I.     English  Practice  Previous  to  1854 

So  consistently  has  England  in  modern  times  upheld  the  rules 
of  the  Consolato  del  Mare,  recognizing  the  justice  of  exempting 
from  the  effects  of  war  the  goods  of  those  "qui  in  bello  medii 
sunt",  while  refusing  to  relieve  private  enenw  individuals  of 
any  of  the  harsh  consequences  of  the  struggle,  as  to  have  fixed 
upon  the  Consolato  the  name  of  the  "English  Rule".  It  is  dif- 
ficult, however,  to  accept  the  assertion  of  Manning,  when,  after 
a  survey  of  the  English  treaties  prior  to  1600,  he  declares  that 
they  are  all  uniformly  "in  support  of  the  Consolato  del  Mare."^ 
The  statement  of  Westlake — that  "  it  is  more  likely  that  the  cur- 
rency of  that  document  embraced  the  Atlantic  as  well  as  the 
Mediterranean  ports  of  the  Spanish  peninsula,  and  that  these 
obtained  the  adoption  of  their  system  in  their  treaties  with  Eng- 
land, than  that  the  latter  country  spontaneously  took  up  for  a 
few  years  a  line  to  which  neither  its  earlier  nor  ils  later  mani- 
festations (luring  the  middle  ages  point"'' — more  nearly  follows 
the  records  of  the  agreements  during  the  mediaeval  period. 
Only  two  treaties,  that  of  1351  with  Biscaye  and  Castile,^"  and 
that  of  1353  with  certain  Portuguese  cities,^^  provide  for  free- 
dom of  neutral  goods  from  capture  on  enemy  ships.  The  treat- 
ies which  contain  agreements  to  refrain  from  the  transportation 


'Manning,     Laxo    of     Nations,    edited  by   Sheldon,   Amos,    (London,    1875), 
p.    315. 

•Westlake,    John,    IntematUynnl   Law    (CambridBe,    1907),    II.    pp.    123-125. 
'« Rymcr,    Foedera    (The   Hapue,    1741).    Ill,    1,   p.    71. 
"7btd.,  p.   88. 
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of  enemy  goods  are  numerous.  England  observed  with  unflag- 
ging consistency  the  rule  of  capture  of  enemy  goods  Avherever 
found,  whence  the  necessity  and  the  value  of  such  treaties  as 
that  of  1406  between  Henry  IV  of  England  and  the  Duke  of 
Burgundy,  in  that  period  Count  of  Flanders.^^  This  agreement 
was  modelled  upon  that  of  1370  by  which,  in  order  to  guard 
against  the  necessity  of  submission  to  search,  the  Duchy  of 
Flanders  agreed  that  its  subjects  should  be  forljiddeu  to  carry 
the  goods  of  England's  enemies  and  England  agreed  to  receive 
Flemish  passports,  certifying  to  the  innocent  cargo  of  Flemish 
merchant  vcssels.^^  In  1373  the  English  king  applied  the  prin- 
ciple of  the  freedom  from  capture  of  neutral  vessels  b.y  return- 
ing to  Portuguese  owners  a  vessel  which  had  been  found  to  be 
carrying  enemy  property.^* 

The  Anglo-Burgundian  treaty  of  1406  was  renewed  in  1417 
with  the  addition  of  a  new  clause.^''  England,  then  at  war  with 
Genoa,  would  confiscate  Flemish  goods  (neutral)  found  on  Gen- 
oese vessels.  This  rule  will  appear  later  in  company  with  that 
rendering  all  goods  free  on  neutral  vessels.  In  the  treaty  here 
mentioned  it  is  directed  only  against  neutral  goods  on  Genoese 
vessels,  and  it  necessarily  lost  all  force  upon  the  close  of  the 
war  with  Genoa.  The  treaty  of  1406  was  renewed  in  1446,^'" 
1467,^^  1478,^*^  and  1495^''  without  mention  of  such  a  clause  as 
that  added  in  1417.  In  1461,  however,  an  English  statute  made 
neutral  property  on  enemy  ships  good  prize,-"  and  in  1468  a 
treaty  with  Brittany,  renewed  in  1486,  permitted  confiscation 
of  all  goods  found  upon  enemy  prizes.-^  The  treaty  clauses 
provide  first  that  no  goods  of  English  or  Breton  merchants  ta- 


"  Ibid.,  IV,  1,  p.  3:  "les  Marchans,  Maistres  des  Niefs  et  Maronniers 
•de  dit  Paiis  de  Flandres,  ou  deniourans  en  Flandres,  ne  amesront  pur  fraude 
ne  coleur  quelconque,  aucune  Biens  ou  Merchandises  des  Ennemis  des 
Englis  par  Mer." 

"Rymer,  Foedera,  111.   2.  p.   172. 

"/bid.,  3,  p.    4. 

"•Ibid.,  IV.  3,  pp.  13,   30. 

^»Ibid.,  V,   1,  p.   165. 

"Ibid.,    2,    p.    151. 

^»Ibid.,  3,   p.   88. 

"Ibid.,  4,   p.   85. 

*'20  Henry  VI   (1461-2),  cited  by  Westlake,  II.  p.  124. 

« Rymer,   V.   2.   p.    161;    Renewal,   V,   3,   178. 
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ken  as  prizes  on  sea  or  river  and  brought  into  the  ports  or  har- 
bors of  either  country  should  be  sold  or  alienated;  secondly, 
that  such  property  coming  from  either  country  and  going  to  a 
country  not  hostile  to  either  should  not  be  stopped  nor  dis- 
turbed in  the  ships  of  any  country ;  thirdly,  that  the  merchants 
of  neither  country  should  transport  the  goods  of  the  other's 
-enemies :     Then  occurs  the  following  article  : 

"Et,  par  ce  qui  dit  est  par  ce  present  Traietie,  n'est  pas  Entendu, 
que,  si  les  Gens  du  Paiis  de  Bretaigne  mettoient  leurs  Parsones,  Biens, 
ou  Marchandisez  en  Navires  de  Partie  d'Ennemiez  de  Nous  &  de  Nous 
Paiis  &  Royaume  d'Angleterre,  non  aians  saufconduit  de  nous  ne 
esteans  en  Truez  ou  Abstinans  de  Guerre  avesquez  Nous,  Que  lez 
Geus  du  dit  Partie  d'Angleterre  ne  puissent  prander  &  acquirer  a 
eulx  les  Parsonnez  et  Biens,  qu'ilz  prandrerount  dedans  le  Navires 
Ennemicez  de  Party  de  Nous  &  de  nostre  dit  Paiis  &  Royaume  d'An- 
gleterre; &  aussi  pourrount  les  Gens  du  Party  de  Bretaigne  prandre 
•&  acquirer  a  eulx  les  Parsonnes  &  Biens  du  Partye  d'Angleterre,  qu'ilz 
troverount  en  Navicrs  Ennemicez  du  dit  Paiis  &  Duchie  de  Bretaigne, 
non  ayans  saufconduit  du  dit  Due,  ne  esteans  en  Treus  ou  Abstinans 
de  Guerre  ovesquez  Luy,  ainssi  qu'il  est  dit  de  ceulx  de  Partj-^  6  Angle- 
terre;  mais  les  Gens  de  chescune  Party  purrount  Mener  &  Remener 
par  Meer  &  par  Terre,  Rivers,  &  Eaus  doulces,  les  unez  d'eulx  en 
Party  de  I'autre,  &  chescune  d'eulx  en  son  Party,  lez  Biens  de  Gens  qui 
ne  serront  Ennemicez  de  I'autre  Partie,  sans  ce  qu'ilz  en  soient 
Empeches,  ne  que  lez  Gens  d'une  Party  leur  y  portent  Dammage  en 
ascune  manier." 

Peilloii  appears  to  err  in  two  respects  regarding  this  treaty, 
in  ascribing  it  to  1463,  for  which  year  there  occurs  in  Rymer's 
collection  no  account  of  any  Anglo-Breton  treaty,  and  in  as- 
serting that  it  marks  a  backward  step  in  that  it  makes  neutral 
property  aboard  an  enciuy  ship  good  prize.--  The  pas  en  ar- 
riere  had,  as  1ms  been  shown,  been  taken  much  earlier. 

During  the  next  century  the  English  practice  varied.  In 
1545  an  "absolutory"  decree  was  lianded  down  from  tli(>  High 
Court  of  Admiralty,  confiscating  a  cargo  of  neutral  pro{)erty 
which  consisted  of  cloth  and  other  non-contral^and  articles  ta- 


"  I'oillon,  B.,  La  Propriety  privrc  cnnemie  (Paris,  1910),  p.  27.  His  com- 
TTKtnt  upon  the  treaty  does  not  indicjite  an  entirely  unprejudiced  viewpoint: 
"IVAngleterre,  qui  pr^voit  dC'jA,  se.s  destinies  maritimes,  invente  le  piincipe 
nefaste  qui  <-orromi)i-a  le  dtoit  de  toute  la  periode  suivante  et  laissera  des 
traces  jusqu'nu  XIXe  siftcle :   Navire  Ennenii  conflsque  robe  d'anii". 
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ken  on  board  a  vessel  proceeding  from  Bordeaux  to  Rouen. ^* 
In  1557  an  Order  in  Council  made,  as  against  France,  neutral 
property  on  enemy  ships  good  prize  and  added  the  still  more 
retrograde  rule  confiscating  neutral  ships  for  the  carriage  of 
enemy  goods.  The  observance  of  this  Order  had  ceased  before 
the  end  of  the  century,  as  in  the  case  "S.  D.  N.  R.  c.  prize 
goods  of  the  Lyon's  Whelp",  Spanish  goods  being  enemy  were 
condemned  to  the  Crown  but  the  neutral  French  carrier  was 
released.^*  Gradually  also  the  rule  against  neutral  property 
on  enemy  ships  was  relaxed  until  in  the  early  seventeenth  cen- 
tury the  Con.solafo  had  become  the  general  source  for  the  Court 
of  Admiralty.  As  late  as  1602,  however,  an  English  decision 
condemned  the  property  of  neutral  Venetians  captured  with  a 
Portuguese  vessel;"  thus  by  treaty  and  practice  prior  to  the 
seventeenth  century,  English  leanings  were  rather  away  from 
than  toward  the  Consolato  principle  of  freedom  to  neutral  goods 
wherever  found.^® 

Boeck  comes  to  the  conclusion  that  during  the  fourteenth  and 
fifteenth  centuries  tlie  rules  of  the  Consolato   weie   generally 


*^  Insano  c.  Elsdon,  Select  Pleas  in  the  Court  of  Admiralty,  Vol.  I,  No.  66: 
Selden  Society  Publications.  Vol.  VI,  pp.  138,  235  ;  Select  Pleas,  Vol.  II,  No. 
66,  Selden  Society  Publications,  Vol.  XI,  p.  Ixvi.  Mr.  Reginald  G.  Marsden,^ 
the  editor  of  Volumes  VI  and  XI  of  the  Selden  Society  Publications,  in  which 
the  cases  are  collected  for  the  years  1390-1404,  1527-1545  and  1547-1602, 
suggests  the  possibility  that  the  statute  of  1461  had  been  revived  in  re- 
taliation for  the  French  rules  and  practice.  This  suggestion  is  strengthened 
by  the  English  Order  of  1557,  noted  by  Wostlake,  p.  126,  which  provided  that 
as  against  Frenchmen  enemy  ships  should  confiscate  neutral  goods  on  board 
and  enemy  goods  neutial  ships  in  which  they  were  being  carried.  This 
according  to  the  Order  was  due  to  the  fact  that  France  "put  the  same  in 
execution  against   the   subjects  of   this   realm". 

"SeZecf  Pleas,  II,  No.  215,   Selden  Society  Publ.,  XI,  p.  Ixxiv. 

''Select  Pleas,  II,  No.  155,  Selden  Society  Publ.,  XI,   p.  Ixxv. 

"  "There  are  many  other  indications  that  the  reign  of  international  law 
was  beginning  (after  1625)  ;  the  practice  of  other  nations  in  matters  of 
prize  is  constantly  referred  to,  and  the  judge.  Sir  Henry  Marten,  is  found 
protesting  against  being  called  upon  by  the  Admiral  or  the  Council  to  con- 
demn as  prize  ships  and  goods  which  in  his  judgment  ought  to  be  restored." 
Marsden,  R,  G.,  in  Records  of  the  Admiralty  Court,  R.  H.  S.,  New  Series, 
XVI,  p.  79.  In  contrast  to  this  development  were  the  Orders  in  Council 
of  1625  and  1626,  which  rendered  subject  to  condemnation  neutral  ships 
carrying  contraband,  though  not  captured  until  on  their  return  journey.  And 
In  1689  England  and  Holland  combined  to  interdict  all  commerce  with 
France.  Dumont,  Jean.  Corps  universal  diplomatiqiie  du  droit  des  gensr 
(Amsterdam.    1726-31),    VII.    2.    p.    238. 
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followed  by  the  countries  of  Western  Europe.  He  is  unable, 
however,  to  cite  any  treaties  other  than  those  of  1351  and  1353 
above  mentioned  which  in  specific  terms  grant  immunity  to 
neutral  property  on  enemy  ships.  Like  other  writers,  he  ap- 
pears to  consider  the  consistent  English  practice  of  capturing 
enemy  goods  wherever  found  as  sufficient  evidence  of  the  ob- 
servance of  the  Consolato,  whereas  the  fate  of  neutral  property 
is  the  more  important  from  the  point  of  view  of  progress.  And 
while  in  a  more  advanced  period,  treaties  are  to  bo  regarded  not 
as  embodying  international  law  but  as  creating  exceptions  to  it, 
in  an  earlier  stage  of  legal  development,  we  are  apt  to  find  such 
law  as  exists  at  all  embodied  in  treaties.  If  this  view  be  cor- 
rect, the  comparatively  large  number  of  treaties  which  either 
made  no  mention  of  the  treatment  to  be  accorded  neutral  prop- 
erty in  enemy  ships  or  provided  expressly  for  its  liability  to 
confiscation  form  a  body  of  evidence  against  the  generally  ac- 
cepted view. 

Boeck  accepts  the  statement  of  Ward  in  A  Treatise  on  Rela- 
tive Rights  and  Duties  that  in  seven  commercial  treaties  of  the 
sixteenth  century  England  did  "not  derogate  from"  the  Con- 
solato rules.  To  this  we  have  to  oppose  the  facts  of  English 
practice  in  that  century  noted  by  Westlake.  We  have  also  the 
statement  of  jNIanning  (pp.  314-315)  that  in  no  commercial 
treaties  between  1495  and  1604  was  the  subject  of  capture  men- 
tioned. Ward  evidently  considered  no  mention  equivalent  to 
upholding  the  Consolato.  But  this  is  contradicted  by  West- 
lake's  expose  of  the  practice  of  the  sixteenth  century.-^ 

It  is  generally  lield  that  from  the  early  part  of  the  seven- 
teenth century,  in  the  absence  of  treaty  clauses  to  the  contrary, 
the  English  Court  of  Admiralty  applied  the  rules  of  the  Conso- 
lato. The  influence  of  the  Dutch,  exerted  toward  and  hasten- 
ing that  development,  was  to  go  further  and  lead  to  treaties  by 
which  England  in  exchange  for  the  right  to  capture  neutral 
goods  on  enemy  vessels,  gave  up  the  right  to  capture  enemy 


^'de  Boeck,  Charles.  De  la  proprictc  pHvee  enncviie  (Paris.  1882),  pp.  32   34. 
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goods,  not  contraband,  on  neutraL  vessels.  Her  first  treaty  con- 
taining such  stipulations  was  signed  Avith  Portugal  in  1654.^® 
In  1667  a  similar  agreement  was  made  with  Holland.^'*  The 
provisions,  as  found  identically  in  the  treaty  between  England 
and  Spain  of  the  same  year,  were: 

XXI.  "The  Subjects  and  Inhabitants  of  the  Kingdoms  and  Do- 
minions of  the  Most  Serene  Kings  of  Great  Britain  and  Spain  respec- 
tively, shall  with  all  security  and  liberty,  sail  to  and  traflRc  in  all  the 
Kingdoms,  Estates,  or  Countries,  which  are  or  shall  be  in  Peace,  Am- 
ity, or  Neutrality,  with  the  one  or  the  other. 

XXII.  And  they  shall  not  be  disturbed  or  disquieted  in  that  liberty 
by  the  Ships  or  Subjects  of  the  said  Kings  respectively,  by  reason  of 
the  hostilities  which  are  or  may  be  hereafter  between  either  of  the 
said  Kings  and  the  aforesaid  Kingdoms,  Countries,  and  States,  or  any 
of  them  which  shall  be  in  friendship  or  neutrality  with  the  other. 

XXIII.  And  in  case  that  within  the  said  Ships  respectively  be 
found  by  the  abovesaid  means,  any  merchandise  hereunder  mentioned^ 
being  of  contraband  and  prohibited,  they  shall  be  taken  out  and  con- 
fiscated, before  the  Admiralty  or  Other  Competent  judges;  but  for  this 
reason  the  Ship,  and  the  other  free  and  allowed  commodities  which 
shall  be  found  therein,  shall  in  no  wise  be  either  seized  or  confiscated. 

XXIV.  It  is  also  agreed,  that  whatsoever  shall  be  found  laden  by 
the  Subjects  or  Inhabitants  of  the  Kingdom  and  Dominions  of  either 
of  the  said  kings  of  England  and  Spain  aboard  the  Ships  of  the  Ene- 
mies of  the  other,  though  it  be  not  forbidden  merchandise,  shall  be 
confiscated,  with  all  things  else  which  shall  be  found  within  the  said 
Ships,  without  exception  or  reserve."'* 

Tt  is  asserted  by  Mr.  L.  A.  A.  Jones  that  from  that  date  untU 
1796  in  but  one  (that  of  1G70)  of  thirteen  treaties  signed  be- 
tween England  and  Spain  were  the  new  rules  lacking.  The 
same  writer  considered  that  these  rules  Averc  still  in  force  be- 
tween Great  Britain  and  Spain  in  1907  in  view  of  the  failure 
of  Spain  to  accede  to  the  Declaration  of  Paris.  His  conclusion 
was  invalidated  only  in  1908  when  Spain  announced  her  acces- 
sion to  the  Declaration.^^ 


"'British  and  Foreign  State  Papers,  I,  p.    488. 

"  Dumont,  VII,  1,  p.   49. 

'"British   and   Foreign   State   Papers,   I.    pp.    .^72-573. 

"Jones,  L.  A.  A.,  Commerce  in  War  (liOndon.  1907),  p.  296.  It  may  be 
noted  in  support  of  Mr.  Jones'  statement  that  although  Spain  and  France 
made  peare  in  1795,  it  was  not  until  Aupust  of  1796  that  they  entered  into 
a   treaty   of  alliance.     Hence   the    following  provision    of   the    treaty   of    1814 
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In  eight  treaties  with  France  and  in  five  with  the  United 
Provinces,  all  prior  to  the  nineteenth  century,  England  agreed 
to  the  Dutch  principles.  The  most  famous  of  these  treaties  waa 
that  of  Utrecht." 

On  the  other  hand,  in  English  treaties  with  weaker  states  such 
as  Denmark,  Brandenburg,  Sweden,  and  Savoy,  the  rules  of 
the  Consolato  were  either  expressly  stipulated,  or,  by  the  express- 
exclusion  of  the  new  rules,  the  old  rules  were  left  in  force.^^ 
During  the  war  with  France  which  began  in  1744  English 
courts  had  condemned  the  goods  of  French  enemies  on  board 
neutral  Prussian  vessels.  In  the  subsequent  Silesian  Loan  Con- 
troversy, in  which  for  the  first  time  the  claim  to  legal  immunity 
for  enemy  property  in  friends'  vessels  was  advanced  (by  the 
Prussian  government),  the  British  memorialists  maintained  as 
an  undoubted  principle  of  the  law  of  nations,  the  right  to  cap- 
ture the  goods  of  an  enemy  wherever  found,  in  the  absence  of  a 
treaty  specifying  a  different  procedure.^* 

In  the  Seven  Years  War  England  had  to  deal  Avith  a  neutral 
with  whom  she  had  treaties  providing  for  the  new  principles. 


between  Great  Britain  and  Spain:  "It  is  agreed  that,  pending  the  negotia- 
tion of  a  new  Treaty  of  Commerce,  Great  Britain  shall  be  admitted  to  trade 
with  Spain  upon  the  same  conditions  as  those  which  existed  previously  to 
1796.  All  the  Treaties  of  Commerce  which  at  that  period  subsisted  between 
the  2  nations  being  hereby  ratified  and  confirmed".  (British  State  Papers,  1, 
p.  292.)  Manning  was  therefore  in  error  in  affirming  (p.  348)  that  none 
"of  the  treaties  by  which  Great  Britain  had  formerly  engaged  herself  to 
maintain  the  principle  that  'free  ships  make  free  goods'  [was]  renewed  at 
the  general  peace".  Westlake  also  overlooked  the  1814  treaty  with  Spain 
Bince  he  states  (p.  128)  that  "the  last  occasion  on  which  [England  renewed 
her  stipulations  of  Utrecht]  was  that  of  her  commercial  treaty  with  France 
In   1786". 

"  Dumont,   VIII.    I,   pp.    348,    349.   379,    380. 

"For   collected    treaties    with    brief    comments    see    Manning,    pp.    312-351. 

="*  For  complete  treatment  of  this  question,  see  Marten's  Causes  crlihres 
du  droit  des  gens,  II.  Cause  premidre ;  also  Satow.  Sir  E.,  The  Silesian  Loan 
and  Frederick  the  Great  (Uondon,  1915).  The  British  reply  to  the  Prussian 
memorial  may  be  found  in  State  Papers,  XX,  pp.  889-907.  On  p.  889  the 
law  of  the  case  Is  stated  thus :  "When  two  Powers  are  at  war  they  have 
a  right  to  make  Prizes  of  the  Ships.  Goods,  and  Effects  of  each  other  upon 
the  High  Seas.  Whatever  is  the  property  of  the  Enemy  may  be  acquired 
by  capture  at  Sea  ;  but  the  property  of  a  Friend  cannot  be  taken,  provided 
he  observes  his  Neutrality."  On  p.  892:  "Particular  Treaties  too  have  in- 
verted the  rule  of  the  Law  of  Nations  and  by  agreement  declared  the  goods 
of  a  Friend,  on  board  the  ship  of  an  Enemy  to  be  Prize  ;  and  the  goods  of 
an  Enemy  on  board  the  Ship  of  a  Friend,  to  be  free,  as  appears  from  the 
Treaties  already  mentioned  and  many  others." 
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France,  weaker  upon  the  sea  than  her  rival,  authorized  the 
ships  of  Holland  to  carry  her  colonial  products  for  her.  As 
Boeck  says:  "La  politique  commerciale  du  XVIIIe  siecle  re- 
posait  sur  le  monopole  colonial."^'  By  imposing  upon  this 
trade  the  rule  that  trade  closed  to  a  country's  merchant  marine 
in  time  of  peace  was  illegitimate  in  time  of  war,  England  ' '  beat 
the  devil  around  the  bush"  in  the  face  of  Anglo-Dutch  treaties, 
and  enforced,  instead,  the  ancient  Consolato  rules. 

The  British  contention  which  evoked  the  Armed  Neutrality 
of  1780  was  the  same  as  that  declared  by  Lord  Mansfield  and  his 
fellow-memorialists  in  1753.  The  continental  Powers,  among 
other  articles  of  their  manifesto,  affinned:  "That  the  property 
of  the  subjects  of  belligerent  powers  should  be  free  on  board 
neutral  ships,  excepting  goods  that  were  contraband."^"  No 
counter  proposal  such  as  had  been  customary  in  treaties,  per- 
mitting confiscation  of  neutral  goods  in  enemy  ships,  and  thus 
making  the  flag  cover  the  cargo  whether  enemy  or  neutral,  was 
made.  The  Neutrality  Powers  were  not  inclined  to  withdraw 
from  the  higher  standard  set  by  the  Consolato  and  observed  by 
England.  The  British  replies  to  Denmark  and  Sweden  noted 
the  existence  of  treaties  with  both  those  powers  providing  ex- 
pressly for  the  observance  of  the  old  principles.''^  To  Russia, 
the  British  Cabinet  declared  that 

"his  Majesty  hath  acted  towards  friendly  and  neuti-al  powers  accord- 
ing to  their  own  procedure  respecting  Great  Britain,  and  conformably 
to  the  clearest  principles  generally  acknowledged  as  the  Laws  of  Na- 
tions, being  the  only  law  between  powers  where  no  treaties  subsist, 
.  .  .  that  precise  orders  had  been  given  respecting  the  flag  and 
commerce  of  Russia,  according  to  the  Laws  of  Nations  and  the  tenor 
of  our  treaty  of  commerce."^ 

With  Holland  there  existed  a  treaty  containing  the  new 
rules.  By  declaring  war  against  her  before  she  could  accede  to 
the  Neutrality,  Great  Britain  placed  the  United  Provinces  as 
well  as  France  outside  the  circle  of  neutral  countries,  with  whom 


«  Boeck.  p.    53. 

"Martens,  Rec.  Ill,  Art.  2,  p.  1.'59. 
"Marten.s,  Rec.   Ill,  pp.  182-183:   188-189. 

**  Ibid.,  pp.   160-161.      Manning  mentions   the    treaty   of   1734   with    Russia, 
.stipulating  the  old   rules.     Dumont,   Supp.    (Amsterdam,    1739),   II,   2,   p.   495. 
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alone,  as  Westlake  points  out,  such  treaties  can  be  operative.^' 
With  Prussia  and  the  Two  Sicilies  the  nonexistence  of  treaties 
covering  the  (juestion  left  sini})ly  tho  common  law  of  the  Conso- 
lafo  between  them  and  Great  Britain.  From  the  English  point 
of  view  the  law  of  the  conti'oversy,  both  customary  and  as  ex- 
pressed by  treaty,  was  clear.  Whether  England  Avas  justified 
in  regarding  the  Consohito  as  the  common  law  of  the  sea  Avill 
appear  after  a  consideration  of  Continental  treaties  and  prac- 
tice.^" 

Between  the  first  and  the  second  Armed  Neutralities.  Great 
Britain  ratified  two  important  treaties  containing  the  y)rinciple 
that  the  flag  covers  the  cargo,  those  of  1783^^  and  of  1786,'*- 
both  with  France,  the  latter  being  the  last  treaty  in  which  she 
stipulated  for  that   principle. 

The  Armed  Neutrality  of  1800,  induced  by  other  related 
causes,  included  in  the  body  of  principles  promulgated,  the  sec- 
ond rule  of  the  manifesto  of  1780,- — free  ships,  free  goods.*^  At 
this  time  England  Avas  better  prepared  to  maintain  her  own 
doctrine,  and  the  combined  influences  of  the  battle  of  Copen- 
hagen and  of  the  change  of  sovereigns  in  Russia  led  to  the  Rus- 
80-British  treaty  of  June  5-17,  1801,  to  which  Denmark  and 
Sweden  later  acceded.**  By  it  the  rule  of  the  Consolato  per- 
mitting confiscation  of  enemy  goods  in  neutral  ships  w^as  upheld. 
England,  constrained  by  political  expediency,  first  to  make  en- 
gagements to  respect  neutral  property  in  enemy  ships,  later  to 
grant  immunity  by  conventional  agreement  to  enemy  property 


"Westlake,  p.  128.  Such  a  treaty  always  regards  the  co-contractants  as 
being  in  the  relation  of  belligerent  and  neutral.  They  agree,  in  case  one 
party  gets  into  war,  to  permit  the  other  party,  being  neutral,  to  transport 
enemy  goods  not  contraband  without  liability  to  capture  and  on  the  other 
hand  it  is  provided  that  the  goods  of  either  being  neutral,  will  be  capturable 
on  enemy  ships.  Thus  the  practice  of  England  in  the  wars  of  the  period 
iTi  which  she  had  such  treaties,  approximately  between  1650  and  1785,  was 
to  apply  the  rules  of  the  Consolato,  although  she  had  treaties  specifying  the 
Dutch   rules   with   the   more   impoitant   maritime   powers. 

<"  Peillon  says :  "I.,a  Grand-Bretagne  dut  acquiescer  au  principe  qui  avait 
coalis*''  contre  elle  toute  I'Europe."  (p.  34.)  The  general  opinion  of  writer* 
l3  quite  to  the  contrary.  Manning  says:  "Our  government  never  once 
acceded  to  the  principles  therein  put  forward     .     .     .     "p.  337. 

"Martens,   Rec.   Ill,  p.   521. 

*^Ibid.,  IV.  pp.  168,  172. 

*'  Ibid..  VII,  p.  176,  Art.  2. 

**  Ibid.,  VII,  pp.   260-281.      (For  the  three  treaties.) 
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in  neutral  ships,  did  not  revert  to  her  early  policy  of  indis- 
criminate capture  of  all  goods  found  on  enemy  ships,  but,  hav- 
ing won  assured  maritime   predominance,   used  her  power   to 
force  consent  to  the  rule  of  the  Consolaio    respecting    enemy 
property.     She  was  justified  in  that  course  by  the  readiness 
with  which  Russia  in  1793  agreed  with  her  to  return  to  the  old 
rule  of  capture  with  exemption  of  neutral  property.     Contem- 
poraneously Great  Britain  entered  into  the  treaties  of  1793  with 
Eussia,'*"'    Spain,'*''   the    German   Emperor,*^    and    Prussia,*^   by 
which  neutrals  Averc  to  be  prevented  "from  giving,  on  this  oc- 
casion of  common  concern  to  every  civilized  state,  any  protec- 
tion whatever,   directly  or  indirectly,  in  consequence  of  their 
neutrality,  to  the  commerce  or  property  of  the  French,  on  the 
sea  or  in  the  ports  of  France.'"     In  conformity  with  these  agree- 
ments and  with  the  British  desire  to  control  the  trade  of  her 
enemy,  to  restrict  his  imports,  and  to   maintain    the    carrying 
trade  of  her  own  merchants,  the  Orders  in  Council  passed  dur- 
ing the  first  war  anticipated  practically  all  the  measures  adopted 
during  the  second  war  with  France.     England  entered  the  war 
unhami)ered  by  any  treaty  engagements  to  observe  the  princi- 
ples which  had  been  endorsed  by  numerous  treaties  of  the  pre- 
vious hundred  years.     She  was  upon  safe  ground,  therefore,  in 
condemning  enemy  goods  on  neutral  ships.     She  went  further, 
however,  extending  her  contraband  list  to  include  corn,  flour, 
and  meat,  and  condemning  as  good  prize  all  ships  Avhich  were 
captured  conveying  provisions  to  the  French  colonies  or  their 
products  from  them.     English  practice  varied  between  the  con- 
demnation of  neutral  ships  and  the  neutral  cargo  on  board  and 
the  exercise  of  the  right  of  preemption.*"     Danish  commerce 
was  nearly  wiped  out.     The  strictures  upon  American  trade  led 
to  war  talk  in  the  United  States,  but  instead  the  Jay  Treaty 
contained  the  very  rules  which  Great  Britain  had  been  uphold- 
ing as  the  law  of  nations,  the  only  treaty  ever  signed  by  the 


"Martens.  Rec.  V,  pp.  440-442. 

*>  Jhid.,  p.  477. 

«'  Jhid.,  p.   488. 

*"  Ibid.,  p.   48.5. 

♦•Fish,   C.   R..  Amerirayi  Diplomacp    (New   York,   191.'J).   pp.   108   114. 
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United  States  which  agreed  to  those  principles.^^  The  United 
States  did  not  like  the  treaty  but  preferred  its  terms  to  war. 
It  placed  the  United  States  in  a  position  which  France  could 
and  did  attack  as  unneutral. 

In  1797  Great  Britain  and  Russia  signed  a  treaty  of  commerce 
which  made  no  change  in  the  old  rules. ^^  The  treaty  of  1801  be- 
tween tliesc  two  powers  has  already  been  mentioned.  Boeck 
draws  attention  to  a  special  clause  exempting  from  the  fate  of 
enemy  goods:  "Ics  marchandises  du  produit  du  cru  ou  de  la 
manufacture  du  pays  en  guerre,  qui  auraient  ete  acquises  des 
sujets  de  la  puissance  neutre  et  seraient  transportees  pour  leur 
compte. '  '•- 

The  utter  disregard  for  neutral  rights  which  marked  the 
years  succeeding  the  rupture  of  the  Peace  of  Amiens  found  ex- 
pression in  British  practice  as  in  that  of  her  enemies.  The 
British  measures  adopted  to  combat  the  "Continental  System," 
like  that  "System"  itself  were  based  upon  blockade,  with  w^hich, 
per  sc,  this  study  is  not  concerned.  Great  Britain  continued  to 
hold  to  and  act  upon  the  ancient  principles  of  capture  at  sea 
until  the  War  of  the  Crimea. 

IT.     French  and  Spanish  Practice  Previous  to  1854 

Prior  to  the  seventeenth  century.  Avith  the  exception  of  the 
Anglo-Spanish  treaty  of  1351,  the  evidence  of  treaties  as  to 
French  and  Spanish  observance  of  rules  of  maritime  law  is  lack- 
ing. The  ordinances  of  France,  whose  principles  Avere  followed 
in  Spain,  provide  an  adequate  substitute.  By  the  first  of  these 
Ordinances,  that  of  1533,  the  rules  of  the  Consolato,  hitherto  ob- 
served, were  modified  to  the  extent  that  neutral  property  was 
made  capturable  in  enemy  vessels.  To  this  was  added  in  1543 
the  still  harslier  rule  that  the  neutral  ship,  carrier  of  enemy 
goods,  was  good  prize.  "Ainsi,"  says  Boeck,  "le  pavilion  con- 
fisque  la  cargaison,  et  la  robe  de  I'ennemi  confisque  la  robe  de 


•*  Martens,  Rec.  V,  pp.   672-674. 
^^Ihid.,  VI,   p.   3C2. 
"Boeck,   p.    77. 
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I'ami  et  le  navire. '  ''^  His  conclusion  on  the  latter  point  he  bases 
upon  a  study  of  the  ordinance  of  1584,'^*  which  repeats  the  rules 
of  1543,  differing,  from  Valin  and  Cleirac,  who  interpreted  the 
ordinances  of  1543  and  1584  to  mean  that  the  goods  only  were 
confiscated,  the  neutral  ship  being  released/'^  He  regards  the 
decree  of  the  Parlement  in  1592  releasing  a  Hamburg  merchant 
vessel  captured  with  an  enemy  cargo  aboard  as  simply  an  ex- 
ception. The  general  rule  under  the  decrees  was  that  of  hostile 
infection — enemy  ship,  enemy  goods ;  enemy  goods,  enemy  ship. 

By  the  next  important  ordinance,  that  of  1650,  neutral  ships 
were  released  from  liability  for  carrying  enemy  property.''® 
Neutral  property  in  enemy  ships  also  was  made  immune.  Thus 
the  practice  of  the  Consolato  was  revived. 

The  ordinance  of  1681  returned  to  the  principle  of  hostile 
infection,  wiiich  Valin  asserts  to  have  been  confined  to  France 
and  Spain  and  which  is  by  some  authors  denominated  the 
"French  System. "^^  The  rigor  with  which  this  ordinance  was 
applied  is  illustrated  by  an  edict  of  1705  according  to  which,  if 
a  privateer  made  a  capture  which  was  found  to  be  unjustified, 
the  neutral  owner  nevertheless  should  stand  the  costs  of  the  ac- 
tion.^^ 

The  conventional  agreements  of  France  during  the  seven- 
teenth century,  like  those  of  England,  show  the  influence  of 
the  new  ideas  of  neutral  rights.  By  a  treaty  of  1604  France 
obtained  from  Turkey  the  promise  that  she  would  not  confiscate 
goods  of  her  enemies  found  on  French  vessels — a  unilateral  ap- 
plication of  the  free  ships,  free  goods  rule.^^  In  1650  Spain 
and  the  United  Provinces  agreed  to  observe  reciprocally  that 


"Boeck,  p.  37.  He  adds  in  a  note  on  the  same  page  that  according  to 
Cleirac  {Vs  et  coutumes  de  la  mer,  Bordeaux,  1647,  p.  406)  the  word  "robe" 
was  applied  by  merchants  of  Provence,  Catalonia,  and  Italy  to  goods  of  all 
kinds. 

"Clauses  in   point  quoted  by  Boeck,  pp.   37-38. 

"Comments  riuoted  by  Boeck,  p.   39. 

""Valin,  Ord.  de  la  marine.  III,  9;  Art.  I,  cited  by  Manning,  p.  323,  and 
note  4. 

"Ibid.,  Art.  VIT :  "Tous  navires  qui  se  trouveront  charges  d'effets  appar- 
tenant  fl  nos  ennemis.  et  les  marchandises  de  nos  sujets  ou  allies  qui  se 
trouveront  dans  un  navire  ennemi,  seront  pareillement  de  bonne  prise." 
Quoted   by  Boeck,   p.   4  6. 

"Boeck,  p.  46. 

»•  Dumont.  V.    2,   p.    40. 
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rule  with  its  accompanying  enemy  ships,  enemy  goods.^**  In 
1646*^^  France  in  a  treaty  with  Holland  agreed  to  a  provision  to 
which  the  Dutch  with  good  reason  attached  the  significance  of 
"free  ships,  free  goods,"  but  which  France  interpreted  simply 
as  conferring  immunity  upon  neutral  ships  carrying  enemy 
goods,  not  contraband.  In  1655  France  incorporated  practi- 
cally identical  provisions  in  a  treaty  with  the  Hansa  towns,  with 
the  additional  article  that  goods  of  Hansa  subjects  found  aboard 
enemy  ships  should  be  restored  to  them/'-  In  1667  Spain  and 
England  agreed  to  permit  the  flag  to  cover  the  cargo.''^  Be- 
tween France  and  Spain  the  new  rules  were  agreed  to  in  the 
Treaties  of  the  Pyrenees  of  IGSO"*  and  of  Aix-la-Chapelle  of 
1668.*^^  Obviously,  the  seventeenth  and  eighteenth  centuries 
were  the  great  period  of  struggle  between  contending  principles, 
the  more  liberal  encroaching  gradually  but  surely  and  appear- 
ing contemporaneously  in  the  treaties  of  the  same  power  along- 
side other  treaties  containing  rules  of  a  more  severe  character. 
Even  the  general  agreement  upon  the  new  principles  in  the  vari- 
ous treaties  of  Utrecht*'^  did  not  antiquate  the  tendency  to  make 


o^Ibid.,    VI.    1,    p.    571. 

Article  XIII.  "A  et6  en  outre  accord^  &  convenu,  que  tout  ■fee  qui  se 
treuvera  charge  par  lesdits  Subjects  <Sr  Habitants  des  Provinces-Unies  en  un 
Navire  des  Ennemis  dudit  SeigTieur  Roy,  Jacoit  ce  ne  fust  Marchandise  de 
Contrebande,  sera  conflsque  avec  tout  ce  qui  se  treuvera  audit  Navire  sans 
exception    ni    reserve." 

Article  XIV.  "Mais  d'ailleurs  aussi  sera  libre  &  affranchi,  tout  ce  qui  sera 
dans  les  Navires.  appartenants  aux  Subjects  de.^dits  Seigneurs  Estats.  encore 
que  la  charge,  ou  partie  d'irelle  f(lt  aux  Ennemis  dudit  Seigneur  Roy,  sauf 
les  Marchandises  de  Contrebande.  au  reguard  dcsquelles  on  se  reglera  selon 
ce  qui  a  (^16  dispose  aux  Articles  precedents." 

«»  Discussed   in   Manning,   pp.  316-317. 

"=•  Dumont,  VI,  2,  p.  103.  This  treaty,  however,  Boeck  (p.  41)  accepts  as 
"formulating  in  explicit  terms  les  deux  principes :  Vaisseaux  libres,  mar- 
chandises libres,  et,  pavilion  ennemi  ne  conflsque  pas  marchandise  amie." 
If  he  is  correct,  this  treaty  incorporates  the  principles  introduced  into  the 
Declaration  of  Paris. 

"1  Dumont.  VTI.   T.   p.   27. 

"Ihid.,  VI,    2.   p.    267 

'^Ibid.,  VII.   I.    p.    00. 

"Dumont,  France  and  Enrjland,  VTTI,  1,  pp.  348-349;  France  and  Holland, 
VIIT,   1.  pp.  379-380  ;   Spain  and  Eniiland,  p.  409  ;   Spain  and  Holland,  p.   431. 

Boeck  states  in  note  on  p.  49  that  the  Anglo-Spanish  treaties  of  peace 
and  of  commerce  do  not  "speak  of  the  fate  of  enemy  property  under  neutral 
flnp.  nor  of  that  of  neutral  property  under  enemy  flag."  This  statement 
Is  not  In  accord  with  those  of  other  writers.  Article  T  of  the  "Treaty  of 
NaiHpation    and    Commerce    hclvrm    nrrat    Britain    and    Spain",    signed    at 
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treaty  rules  to  fit  peculiar  circumstances,  the  history  of  agree- 
ments continuing  to  show  anything  but'  uniformity.  The  ma- 
jority of  the  treaties  during  the  eighteenth  century,  however, 
as  previously  noted,  incorporate  the  principle  that  the  Jfiag  cov- 
ers the  merchandise.  Boeck  states  that  Holland,  Sweden,  Den- 
mark, France,  Prussia,  and  Spain  faithfully  observed  the  prin- 
ciple in  their  mutual  relations;  that  the  French  ordinance  of 
1744  was  not  enforced  against  Denmark,  Sweden,  or  Spain; 
that  on  this  account  also  Spain  respected  enemy  merchandise 
on  board  Dutch  and  French  vessels ;  and  that  only  because 
Great  Britain  was  confiscating  the  goods  of  Spanish  merchants 
aboard  French  and  Dutch  vessels  did  Spain  retaliate  with  an 
ordinance  of  1741  decreeing  confiscation  of  English  cargoes  on 
board  the  same  vessels."^ 

The  French  ordinance  of  1744  stood  to  that  of  1681  as  bad 
the  ordinance  of  1650  to  that  of  1594,  commanding  the  prize 
courts  to  condemn  enemy  goods  but  to  release  the  neutral  ships 
which  carried  them.^^  In  July,  1778,  a  new  ordinance  made 
neutral  carriers  of  contraband  confiscable  only  if  the  cargo  were 
two-thirds  contraband.*'''  In  1780  Spain  issued  an  ordinance 
to  place  the  French  practice  on  a  legal  basis  in  Spain. 

The  record  of  fact  gives  to  France  and  Spain  small  ground 
to  stand  upon  in  justifying  their  association  with  the  Armed 
Neutrality  of  1780.  It  did,  however,  evidence  a  gradual  ad- 
vance through  several  centuries,  and  the  ordinance  of  1778  did 
contain  the  major  principle  for  which  the  league  of  neutrals 
stood.  For  France  to  maintain  in  1780  that  that  principle 
rather  than  any  other  was  a  part  of  the  law  of  nations  Avas,  it 
would  appear,  to  admit  that  her  long  series  of  ordinances  had 
all  been  contrary  to  international  law.  Her  reason  for  acquiesc- 
ing in  the  principle  was  selfish ;  on  the  other  hand,  the  close  con- 


Utrecht,  December  9,  1713,  ratifies  and  confli-ms  the  Treaty  with  Spain  of 
May  13-23,  1667,  inserting  it  word  for  word.  Articles  XXIII  and  XXVI  of 
that  treaty  contain  the  new  rules.     British  State  Papers,  I,  p.  615. 

"Boeck,  pp.  50-51. 

"For  additional  stipulations  upon  the  determination  of  ownersliip  see 
Boeck,  p.  51.     Ordinance  printed  by  Valin,  II,  p.  253. 

"•  Martens,  Rec.  Ill,  122.  This  ordinance  is  usually  regarded  as  embody- 
ing the  rule  of  free  ships,  free  goods.  Boeck  states  the  necessary  proportion 
of  contraband  as  three-fourths,  p.   59. 
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tact  with  neutral  grievances  could  not  but  demonstrate  to  one 
of  the  greatest  belligerents  the  unmistakable  tendency  toward 
greater  freedom  for  commerce  in  time  of  war.  The  conven- 
tional agreements  of  the  Treaty  of  Utrecht  were  renewed  at  the 
Peace  of  Paris  in  1783.  Treaties  of  France  with  Holland,'" 
Great  Britain,'^  Kussia,'-  and  Hamburg'-^  marked  the  next  ten 
years,  evidencing  the  continuance  of  the  sentiment  for  enlarged 
commercial  freedom. 

Leaving  for  a  later  chapter  the  legislative  discussion  of  1792, 
the  record  of  French  law  and  practice  takes  on  in  1793  a  tinge 
analogous  to  that  already  noted  on  the  other  side  of  the  Chan- 
nel. In  that  year  the  political  paths  of  France  and  Spain  di- 
vide, but  their  practice  remains  similar.  With  both  of  these 
states  the  United  States  had  treaties  specifying  that  "free 
ships"  should  make  "free  goods."  Spain  confirmed  the  pro- 
vision in  1795,'*  France  not  until  1800."'  During  the  years 
preceding  the  treaty  of  Morfontaine  France  was  forced  to  adopt 
a  policy  of  retaliation  against  the  British  policy  of  control  of 
trade.  For  her  to  have  permitted  enemy  goods  to  be  free  in 
neutral  vessels  while  Great  Britain  pursued  a  general  policy  of 
capture  would  have  been  too  great  a  sacrifice.  Accordingly 
she  passed  in  1793  ordinances  which  had  the  effect  of  legalizing 
the  capture  of  enemy  goods  in  any  vessel  and  the  preemption 
of  provisions  in  neutral  vessels,  to  whatever  person  they  be- 
longed.''' Thus  by  both  sides  the  neutral  carrying  trade  and 
neutral  agricultural  products  were  placed  under  the  ban.  The 
Jay  Treaty  was  followed  by  a  decree  placing  all  neutrals  under 
liability  to  the  same  treatment  as  Great  Britain  was  able  to  ex- 
ercise over  them.  The  proofs  required  of  neutral  ownership 
were  made  more  stringent.     Finally,  the   old  French  rule  of 


'"  Martens,  IV,  p.  68. 
'»/{<td.,  pp.   168,   172. 
■■'Ibid.,  p.   210. 
"Ibid.,  p.   426. 
'«  .Martens,   VI,   p.    134. 
"  Ibid.,  VII,  p.  103. 

'•  For    a    concise    account    of    the    practice    during    tliese    years    see    Boeck, 
pp.   69   76. 
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hostile  infection  was  revived.'^  And  the  operation  of  this  rule 
was  made  even  more  oppressive  by  an  arbitrary  listing  of  nu- 
merous articles  as  of  English  make  which  were  actually  the 
product  of  other  countries. 

The  interest  and  inclination  of  France  were,  however,  in  the 
other  direction.  She  tried  in  vain  at  the  Peace  of  Amiens  to 
obtain  new  regulations  for  war  at  sea.  Trafalgar  had  not  yet 
definitely  assured  British  maritime  supremacy,  but  England 
was  able  to  hold  back  the  progress  of  neutral  rights  for  another 
half-century.  Her  representative  at  the  Congress  of  Vienna 
was  instructed  not  to  discuss  the  rules  of  capture. 

France  in  her  treaties  of  the  next  forty  years  maintained 
always  the  principle  under  which  the  flag  covered  the  cargo.^"^ 
In  1823,  on  the  occasion  of  sending  an  armed  expedition  into 
Spain,  she  gained  for  herself  the  honor  of  being  the  first  great 
power  to  respect  private  enemy  property  upon  enemy  ships. 
In  the  despatches  of  Chateaubriand,  Minister  of  Foreign  Af- 
fairs, sent  April  17,  1823,  to  French  foreign  representatives, 
occurs  this  promise: 

"La  marine  royale  ne  prendra  que  les  batiments  de  guerre  espagnols; 
elle  n'arretera  les  batiments  marchands  espagnols  ou  etrangers  que 
dans  le  cas  oii  ils  tenteraient  de  s'introduire  dans  une  place  reelle- 
ment  bloquee  par  les  forces  navales  du  Roi  et  cherchercvient  ainsi  a 
forcer  un  blocus  effectif."'' 

Opinions  are  divided  as  to  the  merit  of  this  action.  France  lost 
but  little  by  renouncing  the  right  of  capture  and  gained  greater 
respect  for  her  enterprise.  The  intervention  against  the  Span- 
ish revolution  was  not  favored  by  England  and  America. 


"  Guichard,  Code  des  prises,  II,  p.  xli,  quoted  by  Boeck,  p.  73.  "L'fitat 
des  navires,  en  ce  qui  concerne  leur  quality  de  neutre  ou  d'ennemi,  sera 
determine  par  leur  cargaison  ;  en  consequence  tout  batiment  trouvS  en  mer, 
charge  en  tout  ou  en  partie  de  marchandises  provenant  d'Angleterre  ou  de  .sos 
possessions,  sera  declare  de  bonne  prise,  quel  que  soit  Ic  proprietaire  de  ces 
denrees  ou   marchandises." 

"Boeck  states,  p.  101,  that  the  treaty  of  1842  between  Great  Britain  and 
Portugal  was  the  only  treaty  of  the  nineteenth  century  which  denied  the 
Inviolability  of  the  neutral  flag.  The  11th  clause  of  the  treaty  contains  the 
rules  of  the  Consolato.  State  Papers  XXX,  p.  378.  Boeck's  statement,  how- 
ever,  overlooks    the   British   convention   of   1801   with    Russia. 

"  Boeck,   p.    96. 
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III.     The  Practice  of  Holland  Previous  to  1854 

The  Netherlands,  in  common  Avith  general  European  usage, 
took  as  the  basis  of  maritime  law  the  Consoluto  del  Mare.  The 
principles  of  that  compilation  found  expression  in  a  treaty  with. 
Scotland  in  1594.*°  In  her  struggle  with  Spain,  these  rules  in 
so  far  as  they  protected  neutral  ships  carrying  goods  of  any 
sort  to  the  enemy,  had  been  set  aside  and  absolute  prohibition  of 
such  trading  had  been  enjoined,  the  penalty  being  set  at  the  con- 
fiscation of  ship  and  cargo.*^  The  Lovv-  Countries  in  their  neces- 
sity legalized  operations  which  went  beyond  the  French  rule  of 
hostile  infection  and  might  have  been  taken  as  a  pattern  by  the 
belligerents  in  the  wars  following  the  French  Kevolution.  A 
comparison  of  the  practice  in  this  war  with  the  Dutch  efforts  of 
the  next  century  affords  the  best  possible  illustration  of  how 
self-interest  overcomes  principle,  a  truth  that  forms  the  back- 
ground for  every  movement  either  forward  or  backward  in  the 
history  of  the  immunity  of  private  property  from  capture  at 
sea. 

It  was  fortunate  for  the  cause  of  progress  that  during  the 
seventeenth  century  Holland  was  the  common  carrier  for 
Europe.  Dependent  upon  the  freight  derived  from  this  ex- 
tensive transport  system,  Holland's  shipowners  influenced  their 
government  to  sponsor  the  twin  maxims :  free  ships,  free  goods ; 
enemy  ships,  enemy  goods.  The  latter  concession  to  belligerents 
was  the  price  paid  for  the  former  obtained  by  neutrals. 

This  wedge  introduced  by  the  Netherlands  into  the  old  sys- 
tem was  driven  home  by  the  continual  efforts  of  the  Grand  Pen- 
sionary De  Witt  and  his  successors.  Dutch  disappointment  at 
the  French  interpretation  of  the  treaty  of  1646  has  already 
been  noted.  Four  years  later  Spain  agreed  to  a  treaty  with  the 
United  Provinces,  the  first  to  contain  the  new  rules.^^  With 
Great  Britain  they  were  less  fortunate,  the  treaty  of  1654  main- 
taining the  so-called  English  rules,*^  although  in  the  same  year 


"Quoted  from  Ward  by  Boeck,  p.  35. 

"  Boeck  reproduces  the  Dutch  Placards  of  July  27.  1584:  April  15,  1586; 
and  of  Augxist  4,  1586  from  lyamberty :  M^moires  pour  aervir  d  I'histoire 
du  XVHIe  sii'cle  (The  Hague.  1731)  ;  see  Boeck,  pp.   35-36. 

•2  Dumont.  \1.  1.  p.    571. 

"Ibid.,   VIII,    p.    74. 
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Great  Britain  granted  to  Portugal  the  privilege  so  ardently  de- 
sired by  the  Dutch.**  France  yielded  to  importunity  in  1661,^'* 
Great  Britain  not  until  1667, ^'^  at  the  end  of  a  war  in  which 
London  for  the  first  and  last  time  had  heard  the  guns  of  a  hos- 
tile fleet,  and  when  it  was  essential  to  gain  the  support  of  Hol- 
land against  Louis  XIV  in  the  Spanish  Netherlands. 

Holland  was  able  to  attain  the  renewal  of  her  principles  with 
England  in  1674*'  and  in  1689,**  but  was  unsuccessful  in  1784.**^ 
On  the  other  hand,  all  Dutch  treaties  with  France  after  1661 
and  up  to  1854  contained  the  new  regulations. 

While  Holland  was  urgent  in  her  petitions  for  conventions  so 
well  suited  to  her  interests,  her  practice  when  at  war  exhibited 
the  opposite  viewpoint.  In  the  first  part  of  the  seventeenth 
century  she  warred  with  Spain ;  in  the  second  part  with  France. 
In  1630  an  edict  was  issued  declaring  a  paper  blockade  of  the 
ports  of  Flanders  and  every  ship  met  on  the  high  seas  bound  for 
those  ports  good  prize.''"  In  1689  she  bound  herself  wnth  Great 
Britain  to  prevent  all  neutral  nations  from  trading  with 
France.®^  This  violation  of  treaties  aroused  Sweden  and  Den- 
mark to  form  an  armed  neutrality  which  had  influence  enough 
to  bring  the  belligerents  to  respect  their  treaty  engagem.ents.^^ 

Throughout  the  eighteenth  century  Holland  maintained  a 
consistent  support  of  her  principles.  She  acceded  to  the  Armed 
Neutrality,  too  late  to  escape  the  consequences  of  her  friendship 
for  the  American  cause."^  Following  the  war  Holland's  treaty 
with  the  United  States  contained  the  maxims  favorable  to  neu- 
trals.^* By  this  date  the  importance  of  Holland's  position  on 
maritime  regulation  had  fallen  with  her  loss  of  rank  as  a  great 
power. 


^^Ibid.,  VI.   2,  p.   8  4. 

»' Ibid.,    p.    346. 

^Jhid.,  VII,  1.  p.    49. 

8'  Diimont.  VII.  1,  p.  119. 

"Ibid.,  VII,    2.    p.    236. 

»*  MartoTis,   Per.   III.  p    ."SfiO 

■"Wheaton,  H..  Histoire  des  i}rogrf's  du  droit  de.i  gens,  4th  ed.  (Paris, 
186.";).    I,   pp.   183-185. 

»'  Dumont.  VII,  2,  p.  238  ;  Haiitpfeuille,  Droits  et  devoirs  des  neutres 
(Paris.  1868),  2.  p.   29. 

'^  Ibid.,  p.  325:  see  Boeck.  p.  42. 

"'Martens,   Rec.   HI,  pp.    215-222. 

**Ibid.,  p.    439. 
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IV.     The  Practice  of  Other  European  States  Previous  to 

1854 

The  {ji'cat  systems  of  the  law  of  capture  at  sea  and  their 
sources  liave  been  outlined.  Certain  states  wliich  today  rank  as 
great  powers  have  been  only  incidentally  mentioned,  together 
with  others  which  have  never  risen  to  first  rank,  or  have  fallen 
from  that  position.  For  the  sake  of  completeness  it  should  be 
noted  that  Sweden,  Denmark,  and  Portugal,  while  following 
with  Europe  generally  the  customs  of  the  Consolato  previous  to 
the  rise  of  the  Dutch  principles,  after  the  middle  seventeenth 
century  followed  the  lead  of  Holland  in  seeking  treaties  which 
should  protect  them  as  neutrals.  "Where  the  prejudices  of 
stronger  states  imposed  less  desirable  terms  w^e  find  treaties,  such 
as  that  of  1661  between  England  and  Denmark,  which  contain 
the  rules  of  the  Consolato.^'^  And  as  belligerents  these  nations 
reproduced  the  situation  demanded  by  self-interest.  In  1659 
Denmark  proclaimed  all  merchandise  consigned  to  Swedish  ports 
confiscable.'"''  In  1715  Sweden  enforced  against  Russia  an  ordi- 
nance for  the  condemnation  of  enemy  goods  on  neutral  ships, 
neutral  goods  on  enemy  ships,  and  neutral  goods  on  neutral  ships, 
if  the  ship  carried  any  contraband  goods  whatever.'-*' 

Denmark  and  Sweden  were  members  of  the  three  armed  neu- 
tralities, all  of  which  have  been  sufficiently  touched  upon.  In 
the  latter  two  of  these  important  leagues  of  neutrals  they  were 
associated  with  Russia  and  Prussia,  both  powers  which  attained 
recognized  standing  in  Europe  in  the  eighteenth  century.  Pre- 
vious to  1780  Russia's  practice  as  indicated  by  her  treaties  de- 
pended upon  the  state  with  which  the  treaty  was  made.  In 
1715  Russia  and  the  United  Provinces  agreed  to  let  free  ships 
make  free  goods.-*"*  In  the  same  year  Peter  the  Great  carried  on 
the  war  with  Charles  XII  of  Sweden  without  restricting  neu- 
tral commerce.  In  1734  Russia's  treaty  with  Great  Britain 
went  no  further  than  the  Consolato. 


•^Dunionr,  VI.   2,   p.   3IG. 
••Boeck.   pp.    43-44. 
»>  Ibid.,  p.   50. 
"Dumont.    VIII,   I,   p.   431. 
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For  the  usage  of  Prussia  prior  to  the  Armed  Neutrality  of 
1*1780  we  have  the  arguments  tels  quels  sant  of  the  Prussian  com- 
missioners in  the  Silesian  Loan  Controversy  which  will  be  bet- 
ter left  to  a  later  chapter.  In  1762  a  treaty  with  Sweden  pro- 
vided for  the  observance  of  the  "twin  maxims."^""  For  both 
Russia  and  Prussia  the  ratification  of  the  treaties  by  which  they 
bound  themselves  to  observe  the  principles  of  the  Russian  mani- 
festo of  1780  was  their  first  great  contribution  to  the  develop- 
ment of  a  just  law  of  capture  at  sea. 

The  famous  manifesto  of  Catherine  II  was  a  protest  against 
British  conduct  in  maritime  warfare.  It  was  dated  February 
28,  1780,  and  was  incorporated  with  some  amplification  in  trea- 
ties between  Russia  and  Denmark,^°^  Sweden,^"-  Holland,^"* 
Prussia,"*  the  Emperor,"%  Portugal,"^  and  the  Two  Sicilies."^ 
France  and  Spain  were  not  at  the  time  in  a  position  to  become 
members  of  an  association  of  neutrals,  but  they  expressed  their 
adherence  to  its  doctrines.^"^ 

The  second  article  of  the  manifesto,  the  only  one  which  con- 
cerns this  essay ,^°''  marks  an  advance  over  the  Dutch  rules  in 
that  it  asserts  that  free  ships  shall  make  free  goods  and  omits 
the  rule  that  enemy  ships  make  enemy  goods,  which  from  long 
association  had  come  to  be  regarded  as  the  logical  corollary  of 
the  former  maxim.  On  the  other  hand,  tlie  freedom  of  neutral 
goods  in  enemy  ships  is  not  stipulated,  indicating  either  an  un- 
willingness to  demand  too  mucli  or  a  tacit  recognition  that  the 
rule  of  the  Consolato  being  already  the  common  law  of  the  sea 
did  not  need  proclamation. 

The  importance  of  the  Armed  Neutrality  of  1780  lies  not  only 
in  the  unanimity  of  Europe  in  its  acceptance  of  the  Russian 
proposal  but  in  the  fact  that  the  countries  who  either  acceded  or 
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adhered  bound  themselves  not  only  to  Russia  but  to  each  other.^^° 
The  great  society  of  neutral  nations  marked  the  first  crystalliza- 
tion of  a  new  law  of  maritime  capture ;  forces  which  they  could 
not  then  control  reproduced  the  solution  of  the  preceding  cen- 
tury; but  the  crystals  appeared  again  in  1800  and  a  half  cen- 
tury later  the  elements  tending  to  oppose  permanent  precipita- 
tion had  lost  effective  strength. ^^^ 


""Martens,  Armateurs  (Gottingen.  1795)  pp.  1.58-159:  "Ces  conventions 
ont  done  presque  la  force  d'un  traito  geneiMl  entre  le.s  divers  membres  de 
I'association  sans  en   avoir  la  forme."     Quoted  by  Boeck,  p.    56. 

I'l  The    later    practice    of    the    states    dealt    with    in    the    last    section    has 
been    indicated    in    the   earlier   part   of   the   discussion   with   the    exception   of_ 
the  treaty  of  1785   between   Prussia   and  the  United   States   which  is   left  to 
the   chapter  on   American   practice. 
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CHAPTER  II 

THE    DECLARATION    OF    PARIS    AND    SUBSEQUENT 
EUROPEAN  PRACTICE 

"Allein,  sowohl  der  Wiener  Kongress  wie  jener  zu  Paris  (1856) 
liessen  die  Frage  der  Freiheit  des  Privatelgentums  uuberiihrt;  man 
beschrankte  sich  auf  Zugestandnisse  im  Interesse  des  Handels  der 
Neutralen,  womit  allerdings  mittelbar  ein  teilweiser  Schutz  des  feind- 
lichen  Privateigentums  erzielt  worden  ist,  indem  die  Seereclitsdek- 
laration  den  Grundsatz  'frei   Scliiff,  frei  Gut'  sanktionierte."^ 

The  Declaration  of  Paris  is  significant  in  the  history  of  the 
devek)pment  toward  immunity  of  private  property  from  capture 
at  sea.  By  her  adhesion  to  it  Great  Britain  finally  gave  her 
sanction  to  the  principle  of  the  freedom  of  enemy  property  under 
the  neutral  flag,  a  principle  already  established  in  the  jurisprud- 
ence of  France  and  accepted  in  theory  by  the  United  States.  At 
the  same  time  that  part  of  the  English  rule  which  had  been  sacri- 
ficed in  order  to  establish  the  inviolability  of  the  neutral  flag  was 
revived  and  placed  alongside  the  latter  rule.^  The  compromise 
of  free  ships,  free  goods ;  enemy  ships,  enemy  goods,  was  replaced 
by  rules  which  incorporated  the  advantageous  principles  of  both 
the  Consolato  del  More  and  the  Duteli  system  while  excluding 
those  features  of  each  which  international  relations  had  out- 
grown. In  principle  the  right  to  capture  the  private  property  of 
enemies  remained  in  force ;  it  was  modified  by  the  second  article 
of  the  Declaration  of  Paris  in  accordance  with  the  purpose  to  rid 
the  trade  of  neutrals  of  restrictions  not  necessitated  by  regard 
for  belligerent  interests. 

The  British  and  French  governments  prepared  the  way  for 


lUllman,  E.,  Volkerrecht    (Tubingen.  1908),  sec.  188,  p.  511. 

» 2.  "Le  pavilion  neutre  oouvre  la  marchandise  enemie  :!  Texception  de  la 
contrebandc   de   g-uerre." 

3.  "La  marchandise  neutre.  a  I'exception  do  la  contrrbande  de  guerre 
n'est  pas  saissisable  sous  pavilion  cnnomio." 

Martens,  Noitveau  recueil  ginfral  de  trnitt's,  XV,  p.   792. 
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the  Declaration  of  Paris  by  putting  into  practice  in  the  Crimean 
War  the  principles  adojjted  by  the  powers  concerned  at  the  end 
of  that  war.  Considerations  of  convenience  and  interest  were 
niotives  for  the  liberality  which  characterized  the  maritime  war- 
fare of  1854-56.  France  and  Great  Britain  carried  on  their 
naval  operations  jointly.  To  have  attempted  to  practice  two  op- 
posin.g  systems  of  mai-itime  capture  would  have  resulted  in  con- 
fusion and  might  have  endangered  the  alliance.^  France  pro- 
posed the  revival  of  the  old  system  of  commercial  warfare  by 
which  all  direct  and  indirect  relations  Avith  the  enemy  were  for- 
bidden. The  Committee  of  the  Privy  Council  which  included 
Dr.  Lushington  and  Lord  Kingsdown  advised  against  such  re- 
strictions because  former  wars  had  shoAvn  that  they  resulted  in 
equal  injury  to  both  sides.*  The  alternative,  the  combination 
of  the  British  and  French  systems  by  the  exclusion  of  the  con-. 
tradictory  elements  of  each,  was  adopted. 

The  two  governments  were  also  concerned  with  the  reconcilia- 
tion of  their  interests  with  those  of  neutrals.     Thoy 

"waived  the  ancient  belligerent  rights  because  they  knew  that  the  ex- 
ercise of  such  rights  though  based  on  the  tradition  of  the  laws  of  na- 
tions, would  cost  infinitely  more  than  it  was  worth  and  would  prob- 
ably have  secured  to  Russia  important  allies  instead  of  leaving  her 
isolated  against  the  Western  Powers."-'^ 

The  agreement  was  to  conclude  with  the  end  of  the  vs^ar  and 
was  not  a  compromise."  Neither  France  nor  Great  Britain  re- 
ceived reciprocal  advantages  nor  made  any  sacrifice  which  oper- 
ated to  the  individual  interest  of  either.  Greater  unity  of  ac- 
tion was  to  their  mutual  benefit  and  that  they  brought  about. 
The  direct  beneficiaries  were  neutral  nations  and  the  opposing 
belligerent.'     The  new  rules  Avere  carried  out  with  the  limita- 


•''  See  speech  of  Lord  John  RusseH  in  the  House  of  Commons,  July  14, 
lSo7,    Hansard,   third   series.   CXLVI.   p.    1490. 

*  Ed..  "The  Declaration  of  Paris."  in  Edinburgh  Review,  144,  Oct.,  1S76, 
p.    IRI". 

^Ihid.,  p.    188. 

•Johnstone,  Maritime  Rights,  Oh.  9.  p.  87.  Quoted  by  Boeck,  p.  106, 
note  2.  For  negotiations  leading  up  to  this  agreement  see  Kleen,  R.,  Loia 
ct  usages  de  la  netttralitd  (Paris,  1898),  I,   pp.  42-44. 

'For  the  Identic  declarations  of  March  1'8  and  29.  18."4.  see  Ortolan.  T., 
Diiilomalir  de  la  mrr,  .^rd  ed.,  (Paris.  18.">6i  :  App.  Special,  pp.  468-469;  also 
Nif-meyer,  Urltundenbuch  suvi  Seekriegsrecht  (Berlin,  1913),  Abt.  I,  pp. 
65,   67. 
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tions  imposed  by  harsh  application  of  the  prohibitions  against 
sale  in  transitu,  extended  contraband  lists,  and  the  use  of  the 
principle  of  continuous  voyage  against  contraband.® 

The  Crimean  War  was  the  first  in  which  a  period  of  grace 
was  allowed  to  enemy  mercliant  vessels  in  port  at  the  opening 
of  war  to  complete  their  lading  and  to  proceed  in  safety  to  their 
home  ports.  Turkey  made  this  rule  the  last  article  of  her 
Declaration  of  War  of  October  4,  1853.''  In  the  Declaration  of 
March  27,  and  in  the  Instructions  of  March  31,  1854,  France 
granted  a  period  of  grace  of  six  weeks  to  Russian  merchant  ves- 
sels. On  Marcli  29  Great  Britain  provided  for  similar  action.^" 
Ships  on  the  high  seas  captured  by  French  or  British  cruisers 
and  provided  with  the  proper  passports  were  to  be  released  pro- 
vided they  were  going  directly  to  their  port  of  destination  as 
established  by  their  papers.^^ 

During  the  war  Russia  and  the  Two  Sicilies  entered  into  con- 
ventions with  the  United  States,  the  former  signed  July  22, 
1854,  the  latter  January  13,  1855,  which  contained  identical  ar- 
ticles stipulating  for  the  freedom  of  the  neutral  flag  and  of  neu- 
tral property  in  enemy  vessels.'-  The  other  governments  of  Eu- 
rope and  America  to  which  Secretary  of  State  Marcy  directed 
proposals  for  similar  conventions  deferred  action  until  the  end 
of  the  war.^'' 

On  April  8,  1856,  Count  Walewski,  the  first  representative  of 
France,  asked  the  plenipotentiaries  of  Austria,  Great  Britain, 
Prussia,  Russia,  Sardinia,  and  Turkey  to  agree  with  his  coun- 
try to  signalize  the  Congress  of  Paris  by  putting  an  end  to  some 
of  the  disputes  which  had  long  hindered  the  development  of  a 
uniform  law  of  maritime  warfare.  The  four  principles  that  he 
proposed  were  accepted  by  the  Powers  represented  on  April  16, 


'  For  the  treatment  of  practice  during  the  Crimean  War  see  Boeck,  pp. 
108-113.  For  case  of  continuous  voyage  see  Oppenheim,  International  Law 
2nd  ed.,    (London,    1912),    II,   p.    501. 

•Scott,  J.  B.,  "Status  of  Enemy  Merchant  Ships"  in  A.  J.  I.  L.,  II,  1908, 
pp.    2.59-270. 

"Boeck,   p.   10  8. 

"  Ortolan,  pp.    466-467  ;    470-471. 

"Martens,  N.  R.  G.,  XVI,   I.  pp.   570,   572. 

"Annual  Message  of  President  Pierce,  December  2,  1856,  Richardson, 
J.  D.,  Messages    (Washington,   1897),  V,  p.   412. 
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1856,  and  they  constitute  the  Declaration  of  Paris,  which  by  vir- 
tue of  the  ratification  of  all  the  civilized  powers  excepting  the 
United  States  has  become  the  most  notable  international  docu- 
ment of  modern  times,  expressive  of  rules  of  international  law 
grounded  firmly  in  the  consent  of  nations.^* 

'Jamais,  ni  au  Congres  de  Westphalie,  ni  a  celui  de  Vienne  rappeles 
par  le  Comte  Walewski,  il  n'y  eut  une  belle  unanimite  parmi  les  puis- 
sances; et  jamais  encore  des  principes  plus  nets  et  plus  fermes,  recon- 
nus  d'une  fagon  aussi  solennelle,  n'avaient  ete  proclames  dans  les 
droits  de  la  guerre,  jamais  progres  plus  complet  n'y  avait  ete  realise.'"^ 

Spain  and  Mexico  based  their  refusal  to  adhere  to  the  Declara- 
tion upon  the  relative  weakness  of  their  navies  and  the  neces- 
sity of  a  possible  recourse  to  privateering.  Both  of  these  states 
were  willing  to  assent  to  all  but  the  first  rule,  but  the  terms  of 
the  Declaration  provided  that  acceptance  or  rejection  must  be 
in  toto.  The  attitude  of  the  United  States  involved  practical 
and  theoretical  considerations  vdiich  will  be  taken  up  in  other 
chapters. 

The  unanimity  manifested  at  the  Congress  of  Paris  was  not 
belied  by  the  practice  of  the  nations  in  the  wars  which  followed. 
Within  fifteen  years  seven  wars,  four  European,  two  American, 
and  one  Oriental,  had  been  fought.  In  each  of  the  six  with 
which  this  chapter  is  concerned,  not  only  were  the  rules  of  the 
Declaration  observed,  but  there  was  made  some  advance  beyond 
them. 

By  the  third  article  of  the  treaty  of  Zurich  (November  10, 
1859)  it  was  stipulated  that  the  French  Government  should  re- 
store those  Austrian  vessels  wliich  had  been  captured  but  not 
adjudged  confiscate  prior  to  the  cessation  of  hostilities.'"  On 
March  29,  1865,  a  decree  of  France  ordered  similar  disposal  of 
Mexican  vessels  captured  but  not  condemned.^'     Except  for  the 


"Holland.  T.  E.,  Letters  on  War  and  Neutrality  (I^ondon,  1909).  P-  123, 
notes  the  adherence  of  .Spain  and  Mexico  in  1908  and  1909  respectively. 

•*  Funck-Brentano,  Th..  "T>a  doclaration  de  Paris  de  1856  et  son  applica- 
tion dans  les  temps  modernes"  in  Revve  gvnfrale  de  droit  international 
pnblie,  I,  1894,  p.  326.  For  concise  statement  of  the  negotiations  refiaiding 
the   Declaration    see   Niemeyer,    pp.    53-64. 

"  Martens.   N.   R.   G.  XVI.    2.  p.   517. 

"  C.iuchy.  E..  J>«  respect  de  la  proprKtc  privie  dans  la  guerre  maritime 
(Pari.'*.   1866),   pp.    120-121.     Quoted   by   Boeck.   p.   128. 
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confiscation  of  a  portion  of  the  captured  Mexican  merchantmen, 
this  treatment  was  analogous  to  sequestration. 

During  the  Anglo-Chinese  War  of  1858-1860  in  which  France 
participated,  Great  Britain  permitted,  and  France  did  not  pro- 
hibit, enemy  trading  with  China.  Chinese  vessels  and  cargoes 
trading  to  the  ports  of  either  of  her  enemies  were  free  from 
capture.  This  limitation  of  capture  was  justified  by  the  advan- 
tages it  secured  in  the  control  of  Chinese  trade,  since  the  ships 
and  goods  of  China  proceeding  to  other  than  French  and  Eng- 
lish possessions  were  confiscable.^^  The  action  of  the  two  gov- 
ernments appears  to  have  been  based  upon  narrow  grounds  of 
selfish  interest,  and  to  have  amounted  in  fact  to  an  attempt  to 
capture  all  Chinese  trade,  depriving  individual  proprietors  of 
their  freedom  to  choose  their  markets,  while  suffering  them  to 
escape  direct  loss  of  property. 

The  right  of  prize  was  exercised  by  Denmark,  Prussia,  and 
Austria  in  the  war  over  Schleswig-Holstein.  The  treaty  of 
peace,  however,  annulled  its  effects  by  providing  (October  30, 
1864,  Art.  13),  that  all  merchant  sliips  captured  by  either  side 
should  be  returned,  or  their  ascertained  value  or  diminution  of 
value  be  paid.^^  ''Ainsi  le  traite  de  paix  .  .  .  reconnut 
implicitement  la  regie  que,  meme  dans  les  guerres  maritimes  la 
propriete  privee  doit  etre  respectees. '  '-'^  The  fact  that  this  set- 
tlement was  entirely  to  the  advantage  of  the  victorious  nation 
deprives  it  of  significance  except  as  it  may  be  considered  to  in- 
dicate that  the  interest  of  the  merchant  is  an  interest  of  large 
importance  to  belligerent  nations,  one  to  be  protected  wherever 
possible. 

Articles  211  and  212  of  the  Italian  merchant  marine  code  abol- 
ish the  capture  of  mercantile  vessels  of  an  enemy  state  on  con- 
dition of  reciprocity,  exempting  contraband  from  this  modera- 
tion.2^     Article  215  decrees  the  confiscation  of  the  neutral  ship 


"  Hautefeuille,  L.  B.,  Questions  dc  droit  maritime  international  (Paiis, 
1868),  p.  106.  n.  1. 

"Martens,   N.   R.    G.,  XVII.   2,  pp.    478-480. 

2«Bluntschli,  J.  C,  "Du  droit  de  butin"  (Abridged  translation  of  Das  Beu- 
tcrecht  im  Krieri  vnd  das  Seeheuterecht  inbesondere)  in  Revue  de  droit  in- 
ternational, IX,   1877,  p.  554. 

"Art.  211.  "La  cattura  e  la  proda  di  navi  mercantili  di  nazione  nemica 
per  parte  delle  navi  da  guerra  dello  State  saranno  abolite  in  via  die  recip- 
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whose  cargo  is  composed  Avholly  or  partly  of  contraband.  Ar- 
ticle 243  provides  that  the  merchant  ships  of  the  enemy  state  in 
port  or  territorial  waters  on  the  outbreak  of  war  shall  be  free  to 
depart  when  they  will  unless  the  government  sets  a  definite  pe- 
riod for  their  departure,  or  determines  to  act  otherwise  by  way 
of  reprisal.  Article  244  allows  for  optional  condemnation  or 
sequestration. 

When  war  broke  out  in  1866,  Italy  had  only  to  put  into 
operation  these  provisions  of  her  maritime  law.  Austria  and 
Prussia  on  the  13th  and  19th  of  May  respectively  had  decreed 
immunity  to  enemy  ships  and  their  cargoes  on  condition  of  reci- 
procity and  excepting  ships  canying  contraband  or  breaking 
blockade."  Although  none  of  the  belligerents  were  important 
maritime  powers,  they  were  all  states  of  the  first  rank. 

The  value  of  the  precedent  set  in  1866  finds  recognition  in 
the  ordinance  of  the  king  of  Prussia,  July  18,  1870.  Without 
mention  of  reciprocity,  the  capture  of  innocent  enemy  merchant 
ships  and  cargoes  was  forbidden. -^  France  with  a  navy  powerful 
enough  to  blockade  her  enemy's  ports  followed  the  rules  of  1856, 
granting,  however,  a  thirtj^  days'  delay  in  which  enemy  ships  in 


rocita  verso  quelle  potenze,  die  adotteranno  equale  trattamento  a  favore 
della  marina  mercantile  nazionale.  II  trattamento  di  reciprocity  dovrA 
risultarc  da  leggi  locali,  da  convenzioni  diplomatiche,  o  da  dichiarizioni 
fatte  dal  nemico  prima  del   Cominciamento  delle  ostilitu." 

Art.  212.  "Sono  escluse  dal  disposto  dcir  articolo  precedente  la  cattura 
e  la  conflsca  per  contrabbando  di  guerra,  nel  qual  case  la  nave  in  contra- 
venzione  sanl  assoggetata  al  trattamento  delle  navi  neutrali  che  infrangono 
la  neutrality.  Sono  pure  escluse  dal  disposto  di  cui  sopra,  la  cattura  o 
conflsca  per  rottura  di'  blocco  effettivo  e  dichiarato."  Quoted  by  Niemeyer, 
pp.   150-151.     Law  of  1865   incorporated  In  Code  of  1871. 

"  Austrian   Decree : 

Art.  I.  "Les  navires  marchands  et  Icurs  cargaisons  quoiqu'  appartenant 
:">  un  6tat  ennemi.  de  I'Autriche,  ne  peuvent  etre  captures  en  mer  ni  de- 
clar<?s  de  bonne  prise,  quand  l'l5tat  cTinemi  agit  de  meme  onvers  les  vais- 
seaux  marchands  autrichiens." 

Art.  II.  "L'article  premier  n'est  pas  applicable  aux  navires  marchands 
qui  portent  de  la  contrebande  de  guerre  ou  qui  rompent  un  blocus  l^gale- 
ment  obligatoirc." 

Prussian  Decree : 

"Sur  la  proposition  du  ministre  d'fitat,  il  est  ordonn<;  qu'en  cas  de  guerre^ 
los  navires  marchands  de  I'fetat  ennemi  ne  seront  pas  capture's  par  nos 
navires  dc  guerre,  !i  condition  de  reciprocity^.  Toutefois  cette  disposition 
ne  sera  pas  applicable  anx  navires  qui  seraient  suji"^ts  :"\  capture  s'ils  ^talent 
neutres."     R.  D.  I.  VII,  1875,  p.  573,  n.  2. 

*>  Martens,  iV.  R.   G.,  XIX,  p.   588. 
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port  when  war  began  or  having  subsequently  entered  in  ignor- 
ance of  the  state  of  war  might  leave  with  safe  conducts.-^  On 
January  19,  1871,  Prussia  revoked  the  ordinance  of  July  but 
had  condemned  no  enemy  vessels  before  peace  was  declared.-^ 
The  small  number  of  captures  made  by  France,  some  75  vessels 
valued  at  6,000,000  francs,  affords  no  measure  of  the  indirect 
loss  inflicted  by  France  through  her  retention  of  the  riglit  of 
prize.  The  Treaty  of  Frankfort  stipulated  that  the  merchant 
vessels  and  cargoes,  not  condemned  before  March  2,  1871,  should 
be  restored  or  if  this  were  impossible,  their  value,  ascertained  on 
sale,  should  be  returned  to  their  owners.  As  at  the  peace  be- 
tween Prussia  and  Denmark,  the  balance  of  advantage  from  this 
arrangement  lay  too  heavily  with  the  victors  to  give  it  great 
importance  as  an  indication  of  regard  for  the  rights  of  private 
owners. 

We  have  not  examined  the  practice  of  the  destruction  of 
enemy  prizes  at  sea  for  the  period  previous  to  1856  because  until 
that  date  the  support  of  international  opinion  for  the  rule  of 
respect  for  neutral  property  in  enemy  bottoms  had  constantly 
v,-avered.  Since  that  date  the  question  of  destruction  has  had 
a  direct  bearing  upon  the  effectiveness  of  the  third  rule  of  the 
Declaration  of  Paris  and  may  indicate  the  futility  of  the  at- 
tempt to  exempt  enemy  property.-*^  The  United  States  Govern- 
ment in  1812,  in  the  desire  to  use  every  cruiser  to  its  fullest  ef- 
fectiveness, instructed  its  naval  officers  to  destroy  enemy  ships 
without  scruple.-^  The  Confederate  application  of  the  same 
theory  during  the  American  Civil  War  is  notorious.  The  legal- 
ity of  the  practice  is  unquestioned.  But  the  British  prize  courts 
have  established  the  rule  of  compensation  where  neutral  prop- 
erty is  destroyed  in  consequence.-^     The  existence  of  this  rule 


>' Scott,  J.  B.,  A.  /.  /.  L.,  II,  1908,  p.  263.  This  decree  explained  by  cir- 
cular of  August  13,   1870,  N.  R.  G.,  XIX,  pp.   588-590. 

2-''  N.  R.  G.,  XIX,  p.  590. 

*»  Bentwich  says :  "Tlie  Declaration  of  Paris  which  exempted  neutral 
goods  under  an  enemy  flag  from  capture  has  been  followed  by  the  practice 
of  prize  destroying ;  necessities  of  war  would  probably  follow  in  tlie  wake 
of  legal  exemption  of  enemy  vessels".  War  and  Private  Property  (London, 
1907),   p.    95. 

*' Bentwicli,   p.    95. 

^The  Felicity,   2   Dods.,    383;    The  I. encode,    Spinks,    221. 
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-was  denied  by  the  decision  of  the  French  prize  court  in  1872 
Avhich  refused  compensation  to  neutral  owners  of  non-contra- 
band goods  on  board  the  German  ships  Ludwig  and  Vonvaerts 
burned  at  sea  by  the  Dessaix.     The  court  held  that  while 

"under  the  terms  of  the  Declaration  of  Paris  neutral  goods  on  board 
an  enemy's  ship  cannot  be  seized,  it  only  follows  that  the  neutral  who 
has  embarked  his  goods  on  such  vessel  has  a  right  to  restitution  of 
his  merchandise,  or  in  case  of  sale  of  payment  of  the  sum  for  which 
it  may  have  been  sold;  and  that  the  Declaration  does  not  import  that 
an  indemnity  can  be  demanded  for  injury  which  may  have  been  caused 
to  him  either  by  a  legally  good  capture  of  the  ship  or  by  acts  of  war 
which  may  have  accompanied  or  followed  the  capture;" 

in  this  ease 

"the  destruction  of  the  ships  with  their  cargoes  having  taken  place 
under  orders  of  the  commander  of  the  capturing  ship,  because  from 
the  large  number  of  prisoners  on  board,  no  part  of  the  crew  could 
be  spared  for  the  navigation  of  the  prize,  such  destruction  was  an  act 
of  war  the  propriety  of  which  the  owners  of  the  cargo  could  not  call 
in  question,  and  which  barred  all  claim  on  their  part  to  an  indem- 
nity.""' 

Oppenhcim  dismisses  the  decision  with  the  statement  that  ''it 
seems  to  be  obvious  that,  if  the  destruction  of  the  vessel  herself 
was  lawful,  and  if  it  was  not  possible  to  remove  her  cargo,  no 
indemnities  need  be  paid. ""°  Hall  goes  further,  his  view  being 
that 

"the  case  shows  the  danger  of  a  belligerent  pushing  his  undoubted 
right  too  far  and  depriving  the  neutral  of  the  right  given  him  by  the 
Declaration  of  Paris  of  using  enemy  vessels  as  a  means  of  transport: 
.  .  .  It  ought  to  be  incumbent  upon  a  captor  who  destroys  such 
goods  together  with  his  enemy's  vessel  to  prove  to  the  satisfaction  of 
the  prize  court,  and  not  merely  to  allege  that  he  has  acted  under  the 
pressure  of  a  real  military  necessity."^' 

On  May  26,  1877,  Kussia,  at  war  with  Turkey,  issued  an  im- 
perial ukase  recognizing,  inter  alia,  the  necessity  for  the  ob- 
servance of  the  rules  of  the  Declaration  of  Paris.  By  another 
article  of  the  same  document  Turkish  mercantile  vessels  in  Rus- 


"Calvo.  C.  Le  droit  interruitional  (Paris,  1896),  sec.  3033. 

'^International  Law,   II,    p.    244 

''Hall,  AV.  E..  Iniernation'tl  Law,  6th  ed.    (Oxford.   1909),  p.   720. 
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siail  ports  and  harbors  were  given  the  time  necessary  to  permit 
their  loading  with  non-contraband  goods  and  were  then  per- 
mitted to  depart.^^  Turkey  failed  to  follow  her  own  precedents 
with  a  similar  decree. 

The  war  of  188-4—85  between  France  and  China  did  not  raise 
the  question  of  capture  of  non-contraband  enemy  goods,  since 
France  allowed  trade  to  continue  except  to  blockaded  ports.  In 
view,  however,  of  developments  in  later  wars,  it  is  worth  noting 
that  Great  Britain  made  a  strenuous  resistance  to  the  French 
declaration  of  rice  as  contraband.  Earl  Granville,  on  February 
22,  1885,  said  that  the  British  Government  could  not  admit  that 
provisions  in  general  should  be  considered  as  contraband  of  war, 
that  this  could  not  be  admitted  even  if*  the  destination  were  a 
port  of  naval  equipment  and  that 

"in  the  view  of  Her  Majesty's  Government,  the  test  appears  to  be 
whether  there  are  circumstances  relative  to  any  particular  cargo,  or  its 
destination,  to  displace  the  presumption  that  articles  of  this  kind  are 
intended  for  the  ordinary  use  of  life  and  to  show,  prima  facie  at  all 
events,  that  they  are  destined  for  military  use."^^ 

Both  governments  maintained  their  original  positions. 

The  war  of  1894-95  between  Japan  and  China  found  Japan 
an  adherent  of  the  Declaration  of  Paris  f*  China,  if  not,  as  Pro- 
fessor Ariga  says,  ' '  from  the  viewpoint  of  the  laws  of  war  com- 
parable to  the  Turks,  the  Arabs,  or  the  Redskins, '  '^^  had  not  ad- 
vanced to  the  position  attained  by  Japan.  Neutrals  were  con- 
cerned with  the  attitude  Japan  would  take  toward  applying  the 
Declaration  of  Paris.  The  general  opinion  was  that  Japan  was 
bound  to  carry  out  the  rules  of  that  Declaration  toward  neutrals 
and  that  China  was  not  bound;  that  the  Chinese  navy  might 
therefore  seize  enemy  property  under  neutral  flags,  while  the 
Japanese  might  not  do  so.  It  was  argued,  however,  that  this 
opinion  could  be  attacked  on  the  ground  that  inasmuch  as  Japan 


^=  Martens,  3/    R.  G.,  second  series.  8.  p.  216. 

'^■^  Br.  and  For.  Fitnte  Papers,  LXXVI,  p.  435  ff.  On  March  11,  1885,  the 
French  foreign  office  in  a  notp  to  Earl  Granville  declared  that  "The  impor- 
tance of  rice  in  the  provisioning  of  the  people  and  army  of  China  made  it 
necessary  for  the  French  government  to  forbid  its  transport  into  north 
China." 

''♦Ariga,  Nagao,   La  pncrre  stno-japonaise   (Paris.   1896),   p.   3. 

»'•  Ibid.,   p.    9. 
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was  bound  toward  neutrals  but  not  toward  China  and  as  China's 
interest  in  having  her  goods  transported  was  at  least  as  great 
as  were  the  interests  of  neutrals  in  transporting  them,  it  would 
be  more  just  to  permit  Japan  to  seize  enemy  property  on  con- 
dition that  she  respected  the  neutral  ship  from  which  it  was 
taken.  OtherA\ise,  Japan's  willingness  to  advance  with  western 
nations  would  result  to  her  disadvantage."'^  It  is  difficult,  how- 
ever, to  see  liow  such  an  interpretation  of  the  rule  leaves  it  any 
force  at  all.  It  would  seem  preferable  to  take  the  viewpoint 
adopted  by  Professor  Ariga  based  on  the  work  of  Twiss  which 
he  quotes.^'  Twiss  regarded  the  Declaration  of  Paris  as  binding 
only  between  those  states  which  had  signed  and  ratijfied  it,  the 
common  law  privileges  forbidden  by  it  remaining  to  the  signa- 
tory states  wdth  regard  to  nations  which  had  not  adhered.  In 
effect  the  question  had  small  importance  since  Japan  voluntarily 
placed  the  rules  of  the  Declaration  in  force  and  since  the  mara- 
time  operations  were  insignificant  in  comparison  with  those  on 
land,  the  Japanese  being  desirous  of  hampering  neutral  com- 
merce to  the  least  possible  degree.  China  reciprocated  by  con- 
forming her  conduct  to  that  of  Japan  and  respecting  fully  the 
rule  that  the  flag  covers  the  cargo.'^ 

The  South  African  War,  carried  on  by  Great  Britain  with 
states  which  possessed  no  fleet  and  no  seacoast,  nevertheless 
served  to  point  out  the  changed  nature  of  the  questions  which 
have  developed  with  changed  law  and  altered  circumstances. 
With  the  subjects  of  blockade  and  contraband  this  study  is  not 
concerned,  except  as  they  react  in  practice  upon  the  general  im- 
munity of  private  property.  An  incident  which  is  but  one  of 
several  of  like  character  in  this  war  involving  neutral  merchants 
of  the  United  States,  France,  Holland,  and  Germany,  illustrated 
how  the  application  of  the  principles  of  visit  and  search  and  the 


'•*  "Chronique  clos  fails  intornationaux"  in  R.  G.  D.  I.  P.,  I,  1894,  pp.  469- 
470.  In  chapter  III  of  the  present  discussion  is  quoted  the  American 
opinion  in  1859  relative  to  the  obligations  of  the  signatory  powers  of  the 
Declaration  of  Paris  toward  non-signatory  neutrals,  that  opinion  contem- 
plating, however,  that  all  belligerents  concerned  had  adhered  to  the 
Declaration. 

"  Ariga,  p.  7.  Twiss,  however,  appears  to  have  only  the  first  rule-  of 
the    Declaration    in    mind. 

'^  I.,awrenco.  T.  ,T..  Pi-incipl€3  of  Internntional  Imw,  .'Sth  ed.,  (London, 
1913),  p.   667. 
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doctrine  of  continuous  transport  could  combine  to  hamper  seri- 
ously innocent  neutral  trade  and  to  arouse  keen  resentment 
in  neutral  countries. ^^ 

The  Transvaal  Government  was  known  to  be  receiving  sup- 
plies of  contraband  articles  through  the  Portuguese  port  of  Lor- 
enzo Marques  on  Delagoa  Bay.  On  suspicion  that  they  were 
carrying  munitions  and  soldiers,  the  British  squadron  in  Afri- 
can waters  seized  in  December,  1899,  and  January,  1900.  three 
German  merchantmen,  the  Hcrzog,  the  General,  and  the  Bundcs- 
rath,  all  belonging  to  the  German  East  Africa  company.  As 
the  suspicions  were  found  to  be  without  basis,  the  vessels  were 
released  without  trial,  but  not  before  the  German  Government 
had  entered  a  vigorous  protest  which  later  had  the  effect  of  ob- 
taining compensation  for  the  losses  due  to  detention. 

The  British  Government  had  thus,  at  a  comparatively  early 
date,  found  its  acquiescence  in  the  principles  enunciated  by  the 
American  prize  courts  as  a  foundation  for  the  doctrine  of  con- 
tinuous voyage  to  be  justifiable.  The  incident  shows  as  did  the 
practice  in  the  American  Civil  War  that  belligerents,  deprived 
by  law  of  one  weapon,  Avill  seek  another.  The  abrogation  of  the 
right  to  capture  enemy  goods  in  neutral  vessels  meant  that  such 
goods  Avould  seek  neutral  transports.  Stopped  by  belligerent 
vessels  or  prevented  by  intervening  territory  from  reaching  an 
inland  state  directly,  neutral  vessels  would  go  to  the  nearest 
neutral  i^orts.  To  prevent  the  enemy  from  obtaining  contra- 
band, the  belligerent  repudiated  the  requirement  of  a  hostile 
destination  and  seized  neutral  vessels  en  route  to  neutral  ports. 


"'  The  application  of  continuous  voyage  in  the  inodern  sense,  dates  from 
the  American  Civil  AVai-.  But  see  article  by  Woolsey.  L.  H.,  "Early  Cases 
on  the  Doctrine  of  Continuous  Voyage"  in  A.  J.  I.  L.  IV,  1910,  pp.  823-847. 
For  a  treatment  of  the  cases  and  opinion  in  the  South  African  "War  see  the 
"Chronique"  in  R.  G.  D.  I.  P.,  7,  1900,  pp.  804-827.  On  p.  807.  the  writer 
of  the  "Chronique"  says:  "Cette  application  nouvclle  de  la  theorie  du  voyage 
continu  6tait  inevitable  si  I'Angleterre  voulait  r^primer  les  expeditions  de 
contrebande  de  guerre  au  Transvaal  et  dans  la  Republique  d'Orange  qui 
ne  sont  pas  des  fitats  maritimes.  En  fait,  les  croiseurs  de  la  Grande- 
Bretagne  ont  agi  il  I'egard  des  navires  neutres  se  dirigeant  vers  les  ports 
de  la  colonie  portugaise*  de  Mozambique  absolument  comme  s'ils  allaient  iV 
des  ports  situes  en  pays  ennemi  .  .  .  .".  See  also  Baty,  T.,  Internationnl 
Law  in  i^outh  Africa  (London,  1900),  Ch.  1,  and  Campbell,  R.  G..  Neutral 
Rights  and  Ohtigatinns  in  the  Anglo-Boer  War,  (J.  H.  U.  Studies,  Baltimore, 
1908)  ;   26,  pp.   230-264. 
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Hall's  Avords  -with  respect  to  American  practice  apply  as  well  to 
British  practice  in  the  South  African  War  except  that  in  the 
latter  cases  guilt  was  not  established,  and  hence  the  suspected 
vessels  were  released : 

"Vessels  were  captured  while  on  their  way  from  one  neutral  port 
to  another,  and  were  then  condemned  as  carriers  of  contraband  or  for 
intent  to  break  the  blockade.  They  were  condemned  not  for  an  act, — 
for  the  act  was  in  itself  innocent,  and  no  previous  act  existed  with 
which  it  could  be  connected  so  as  to  form  a  noxious  whole, — but  on 
mere  suspicion  of  intention  to  do  an  act."*° 

In  the  case  of  the  three  German  vessels,  while  the  principle  of 
continuous  transport  led  to  their  being  visited,  it  was  the 
changed  circumstances  of  ocean  transport  that  necessitated  con- 
ducting them  into  Durban  for  search.  The  right  of  visit  and 
search,  of  itself  no  serious  hardship  to  neutral  commerce,  when 
exercised  upon  great  steamships  carrying  thousands  of  tons  of 
the  products  of  many  different  countries,  necessitating  their 
being  carried  into  port  to  be  there  detained  for  an  indefinite 
period,  contains  within  itself  an  almost  unlimited  potentiality 
of  injury  to  entirely  innocent  commerce.  This  is  true  where 
the  belligerent  acts  hona  fide;  there  are  further  possibilities 
when  he  deliberately  makes  use  of  visit  and  search  to  compen- 
sate himself  for  rights  relinquished  in  1856.  International  law 
now  forbids  the  capture  of  innocent  enemy  property  in  neutral 
vessels;  it  does  not  forbid,  except  by  inference,  the  bringing 
into  port  of  enemy  cargoes  upon  flimsy  suspicions  and  the  de- 
tention of  such  cargoes  at  the  captor's  will. 

The  Russo-Japanese  war  evoked  problems  in  maritime  law 
which  clearly  illustrate  the  necessity  for  taking  account  of  the 
influence  of  developments  in  law  and  fact  upon  the  actions  of 
belligerents  and  upon  their  attitude  toward  neutral  rights. 
Russia,  in  her  Imperial  Order  of  February  28,  190-4,  commanded 
that  the  second  and  third  rules  of  the  Declaration  of  1856  be 
observed."  Japan  did  not  publish  similar  orders  but  she  acted 
in  conformity  Avith  the  rules.  Was  the  conduct  of  the  war  such 
as  to  demonstrate  tlic  effectiveness  of  tlio  rules  and  to  encourage 


♦•Hall.    p.    668. 

'*  Parliainentary  Pnprrs.  1903.  103.  Cd.  2348,  p.   4. 
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hope  for  further  advance,  or  did  the  belligerents  accomplish  pro- 
hibited results  by  the  extension  and  expansion  of  admitted 
rights  ? 

The  liberal  allowance  of  the  American  Government  in  1898 
relative  to  days  of  grace  was  not  taken  as  an  example  by  either 
power.  Japan  granted  a  week,  February  9-16,  1901,  to  Russian 
vessels  in  her  ports  or  leaving  other  ports  for  Japanese  ports  up 
to  the  latter  date  and  returning  to  Russian  ports  by  an  assigned 
route.*-  Russia  granted  but  forty-eight  hours  from  the  time  of 
publication  of  the  ukase  by  the  local  authorities  of  each  port, 
and  included  in  the  exemption  only  Japanese  vessels  in  Russian 
ports.'*^  Lawrence  finds  reason  for  the  small  concession  of  Rus- 
sia in  the  relative  importance  of  Japanese  over  Russian  com- 
merce in  the  north  Pacific.**  The  Japanese  decree  was  very 
strictly  interpreted.  Deep-sea  fishing  vessels  were  regarded  as 
outside  its  operation.*^ 

Both  governments  made  full  use  of  the  right  of  capture.  Rus- 
sia, alone,  operating  at  a  distance  from  her  home  ports,  sank 
many  of  her  prizes,  enemy  and  neutral.  Out  of  a  total  of  16 
Japanese  and  15  foreign  steamships  visited  or  attacked  by  the 
Russians,  9  Japanese  and  6  foreign  steamships  were  sunk.*' 
While  there  appear  to  have  been  no  important  claims  by  neu- 
tral owners  of  cargo  on  the  destroyed  enemy  ships,  the  simple 
fact  that  the  Russian  naval  officers  did  not  bring  a  single  enemy 
steamship  into  port  for  trial  demonstrates  a  readiness  to  act 
upon  an  a  priori  assumption  of  necessity  rather  than  to  treat 
each  encounter  according  to  circumstances  in  order  to  insure 
the  maximum  of  protection  to  both  enemy  and  neutral  private 
property." 

The  treatment  of  neutral  commerce  by  the  belligerents  be- 
came important  wdth  the  rapid  disappearance  of  the  Russian 


*- Foreign   Relations   of    the    United   States,   1904,   pp.    414-415. 

*^  Parliamentary   Papers,  1905,    103,   Cd.    2348,    p.    4. 

"Lawrence.  T.  J.,  M'nr  and  Nentrality  in  the  Far  East  (London,  1904), 
p.  53.  He  draws  from  the  situation  tlie  probability  of  similar  action  against 
England   at  war  with  a  maritime  power. 

« Hurst.  C.  J.,  and  Bray,  F.  E.,  Russian  and  Japanese  Prite  Cases  (Lon- 
don,  1912-1913),   II.  pp.  xx-xxl,   pp.   80-99. 

<"  Takahashi.  S.,  International  Law  Applied  to  the  Russo-Japanese  War 
(New  York.  1908),  pp.  275-27G. 

*~  Prize  Cases,  I,  pp.  vi^xi. 
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navy  from  belligerent  waters,  and  the  passing  of  contraband 
trade  largely  into  neutral  hands.  Neither  Eussia  nor  Japan 
discriminated  between  neutral  and  enemy  vessels  in  respect  to 
the  contingencies  in  which  destruction  was  permissible.*^  This 
failure  to  discriminate  meant  that  neutral  vessels  suffered,  not 
that  enemy  vessels  received  merciful  treatment. 

The  cases  that  arose  during  the  war  have  been  treated  exten- 
sively by  learned  publicists  and  need  only  be  outlined  here.*^ 
They  are  of  interest  if  from  them  can  be  drawn  reasonable  de- 
ductions as  to  their  effect  upon  the  question  of  immunity. 

On  July  16,  1904,  the  Hipsang,  a  British  steamer  sailing  be- 
tween two  Chinese  ports  with  a  cargo  of  beans  and  beancake, 
was  torpedoed  by  a  Eussian  destroyer.  The  Eussian  Prize 
Court  found  that  the  Hipsang  had  endeavored  to  escape  and 
that  the  action  of  the  destroyer  had  been  correct.^''  A  British 
naval  court  of  inquiry  found,  however,  that  the  captain  of  the 
Hipsang  had  stopped  when  ordered  to  stop,  and  that  she  car- 
ried no  contraband  goods,  and  no  Japanese  persons;  that  there- 
fore her  destruction  was  unjustifiable.'^^  The  two  decisions  were 
based  on  directly  opposing  statements  of  fact,  the  evidence  of 
the  former  statement  justifying  the  Eussian  decree.  ^^ 

On  July  23  and  24,  1904,  the  Madivostok  squadron  sank  two 
neutral  steamers,  the  Knight  Commander,  British,  sailing  from 
New  York  to  Yokohoma  and  Kobe,  with  a  cargo  of  railway  ma- 
terial and  flour ;  and  the  Tliea,  German,  chartered  by  a  Japan- 
ese firm  for  the  coasting  trade,  with  a  cargo  of  fish  products  not 
suitable  for  food.  In  the  first  case,  lack  of  enough  coal  to  take 
the  ship  to  a  Eussian  port  Avas  alleged  as  the  ground  for  sink- 
ing, while  the  carriage  of  a  cargo  more  than  half  contraband 
was    made    the    justification  for  condemnation.     Compensation 


""Prize  Regulations.  Japan,  Mch.  7.  1904".  in  Prize  Ca^es,  I.  p.  438; 
Russia,   Ibid.,  II.   pp.    315-316. 

"Takahashi.  International  Law  Applied  to  the  Russo-Japanese  War; 
Hershey.  A.  S..  International  Late  a7id  Diplomacy  of  the  Russo-Japanese 
War  (Xew  York,  1906)  ;  Lawrence.  War  and  Neutrality  in  the  Far  East; 
Hurst  and  Cray,  Russian  and  Japanese  Prize  Cases;  Sibley.  N.  W..  Inter- 
national Laic  as  Interpreted  durino  the  Russo-Japanese  War,  (Boston, 
190.'). 

'■"  Prize  Cases,  Russia,  II.  pp.  xxi-xli. 

^^Times,  London    (weekly   edition).    August    26.    1904. 

"Lawrence,   War  and  Neutrality,  p.    260. 
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was  granted  for  the  non-contraband  goods  destroyed  in  eonse-, 
quenee  of  the  sinking  of  the  Knight  Commander.  The  court 
held  that  the  question  of  the  regularity  of  the  sinking  of  a  cap- 
tured ship  was  a  matter  only  for  the  superior  of  the  officer  who 
gave  the  order  for  the  sinking  and  not  for  the  prize  court. '^^ 
It  was  to  the  last  mentioned  portion  of  the  judgment  that  British 
opinion  took  especial  exception.  The  Prime  Minister,  Mr.  Bal- 
four, said  in  the  House  of  Commons : 

"Evidently  if  it  is  left  to  the  captain  of  a  cruiser  to  decide  on  his  own 
initiative  and  authority  whether  particular  articles  carried  on  a  ship 
are,  or  are  not,  contraband,  what  is  not  merely  a  practice  of  nations, 
but  what  is  a  necessary  foundation  of  equitable  relations  between  bel- 
ligerents and  neutrals  would  be  cut  down  to  the  root."" 

Such,  a  rule  would  mean  an  unlimited  capacity  to  extend  the 
contraband  list  and  that  without  forewarning.  In  response  to 
the  British  protests  Russian  naval  commanders  were,  on  August 
5,  1904,  instructed  "not  to  sink  neutral  merchantmen  with  con- 
traband on  board  in  the  future  except  in  cases  of  direst  neces- 
sity; but  in  cases  of  emergency  to  send  prizes  into  neutral 
ports.  "^"  The  Admiralty  Court  at  St.  Petersburg  reversed  the 
decision  and  paid  an  indemnity  of  £100,000  to  the  British  Gov- 
ernment.^*' 

The  trial  court  in  the  case  of  the  Thca  held  that  both  the  ship 
and  cargo  were  liable  to  condemnation,  as  being  engaged  in  the 
enemy's  trade.  The  decision  was  reversed  on  appeal,  compen- 
sation being  given  for  the  sinking  of  the  ship  but  none  for  the 
cargo,  as  there  had  been  no  appeal  in  regard  to  the  latter." 

In  spite  of  the  instructions  of  August,  1904,  Russian  cruisers 
on  June  4  and  5,  1905,  sank  the  British  merchantmen  St.  Kilda 
and  IkJiona  and  on  June  21,  1905  the  Danish  Prinsesse  Marie. 
The  decision  of  the  original  court  in  the  case  of  the  St.  Kilda 
turned  on  the  question  whether  or  not  the  cargo  was  conditional 
contraband.  Its  affirmative  holding  was  reversed  on  appeal  and 
compensation  granted  for  the  value  of  the  ship  and  the  non-con- 


"  Prize  Cases,  II,  pp.    54-95. 

'■*  Hansard,  4th  Series,   CXXXVIII,  1904,  pp.   14S0-1481. 

'■'^Chicago  Daily   Tribune.   August   6,  1904. 

'■"London    Times    (weekly).    March    17,    1905;   Hershoy,   pp.    144-147. 

'■'' Prize  Cases,  II,   pp.    96-117. 
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traband  goods  destroyed,  but  without  consequential  damages/^ 
The  cases  of  the  Ikhona  and  Prinsesse  Marie  were  practically 
identical  as  to  fact  and  decision.^''  In  all  three  cases  the  reason 
for  sinking  was  that  there  was  no  Russian  or  neutral  port  to 
which  the  vessels  could  be  taken,  and  the  courts  held  that  the 
grounds  of  suspicion  of  contraband  justified  the  destruction. 
The  principle  or  absence  of  principle  running  throughout  all 
these  decisions  was  that  the  justification  for  sinking  was  to  be 
drawn  from  the  facts  determining  the  character  of  the  cargo 
rather  than  from  the  circumstances  surrounding  the  capture. 
Allegations  upon  the  latter  point  were  poorly  supported  and  the 
prize  courts  did  not  consider  it  essential  to  determine  the  de- 
gree of  necessity  and  thereby  to  justify  the  act  of  sinking  be- 
fore proceeding  to  ascertain  the  nature  of  the  cargo.  They  thus 
acted  in  accordance  with  the  rules  of  the  Russian  prize  regu- 
lations which  permit  the  same  treatment  of  enemy  and  neutral 
vessels. 

Russia  made  use  also  of  the  simple  right  of  capture  to  restrict 
the  lawful  freedom  of  commerce.  In  the  case  of  the  Allanton 
the  lower  court  attempted  to  condemn  a  British  ship  sailing  to 
Singapore  from  Sasebo  with  a  cargo  of  Japanese  coal,  on  the 
ground  that  her  real  destination  was  hostile  and  her  cargo  there- 
fore contraband,  and  also  on  the  ground  that  on  her  previous 
voyage  she  had  carried  coal  from  Cardiff  to  Sasebo.  The  de- 
cision was  reversed  and  both  the  ship  and  her  cargo  were  re- 
leased.'"''^ Lawrence,  writing  of  the  decision  of  the  lower  court, 
affirmed  that  "any  recognition  on  our  own  part  of  its  validity 
would  be  a  more  serious  blow  to  our  seaborne  trade  than  acqui- 
escence in  the  capture  of  a  few  merchantmen  by  unauthorized 
cruisers."  This  detention  appears  to  have  been  entirely  un- 
warranted and  arbitrary.  Enemy  property  having  been  made 
incapable  of  being  captured  on  neutral  vessels,  recourse  was  ta- 
ken to  deductions  that  the  cargo  was  really  destined  for  the 
enemy's  fleet  or  naval  base,  drawn  from  the  most  flimsy  allega- 
tions of  fraud.''^ 


"Prize  Cases,  II,   pp.    188-225. 

'*  Prize  Cases.  II,  pp.   226-275,  276-310. 

"^  Prize   Cases,  II,  pp.   1-16. 

"  See  Lawrence,   War  and  Neutralitu,  pp.    221-247. 
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The  cases  of  the  Arabia  and  the  Calchas  further  illustrate 
the  tendency  toward  extension  of  the  contraband  list  and  the 
effects  of  such  extension,  directly  felt  through  confiscation  of 
property;  indirectly  through  detention  of  the  neutral  carrier 
and  the  innocent  property  in  the  same  bottom.  These  vessels, 
the  former  German,  the  latter  British,  were  carrying  flour,  ma- 
chinery and  railway  material  from  Portland,  Oregon,  and  from 
Tacoma,  Washington,  respectively,  to  Hongkong  and  Yokohama. 
In  both  eases  the  cargo  owners  claimed  that  the  true  consignees 
in  Japan  Avere  commercial  houses,  and  that  the  cargo  w^as  not 
intended  for  the  Japanese  army  or  navy.  Both  vessels,  after 
several  months'  detention,  Avere  released,  the  Arabia  with  her 
cargo.  The  Calclujs'  cargo  was  more  largely  foodstuffs  and  cot- 
ton, and  portions  of  it  were  confiscated.''^  Hershey  quotes  a 
Russian  official's  explanation  of  the  discrimination  between  the 
German  and  the  English  cases : 

"Foodstuff  consigned  to  an  enemy's  port  in  sufficient  quantity  to  cre- 
ate tlie  presumption  that  it  is  intended  for  tlie  use  of  the  government 
military  or  naval  forces  is  jrrima  facie  contraband  and  sufficient  to 
warrant  holding  it  for  the  decision  of  a  prize  court.  Even  if  consigned 
to  private  firms,  the  burden  of  proof  that  it  is  not  intended  for  the 
government  rests  upon  the  consignor  or  cohsignee.  If  it  can  be  proved 
that  it  is  intended  for  non-combatants,  it  will  not  be  confiscated.  Small 
consignments  of  foodstuffs  in  mixed  cargoes  will  be  considered  pre- 
sumptively to  be  regular  trade  shipments  and  will  not  be  seized  as 
contraband."" 

The  obvious  tendency  in  these  tw^o  cases  was  to  break  down 
the  distinction  between  contraband  and  non-contraband  goods  by 
excluding  the  notion  of  conditional  contraband.  They  resemble 
the  case  of  the  Allanton  in  that  they  are  attempts  to  strike  at 
enemy  property  by  an  extension  of  the  contraband  list;  they 
differ  in  the  degree  of  inference  required  to  transform  an  appar- 
ently innocent  destination  into  an  actually  hostile  one. 

The  Russian  Government  was  influenced  by  the  protests  of 
neutrals  to  the  extent  of  incorporating  into  its  instructions  to 


<■■*  Prize   Cases,  II,    pp.    42-53;    118-144. 

"Hershey,  p.  178;  Quoted  from  New  York  Times,  August  7,  1904.  For 
the  British  and  American  Notes  in  protest  of  the  Russian  attitude  toward 
res  ancipitis  usus  see  Hershey,  pp.  178-181. 
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naval  commanders  and  prize  courts  an  interpretation  of  the 
rules  of  Article  VI,  section  10  of  its  Prize  Ecgulations,  which 
admitted  the  doctrine  of  conditional  contraband  with  regard  to 
rice  and  other  foodstuffs.  The  scope  of  the  admission  was  ex- 
tremely narrow,  and  even  within  the  limited  field  of  its  appli- 
cation, whenever  circumstances  indicated  that  res  ancipitis  usus 
were  being  consigned  to  private  individuals,  thence  to  be  trans- 
mitted to  the  enemy  forces,  they  would  be  condemned.  Hence- 
forth, however,  it  was  for  the  captor  to  prove  the  guilt  of  con- 
ditional contraband.®* 

The  discussion  of  Russia's  efforts  to  evade  the  hnv  of  nations 
with  regard  to  enemy  private  property  at  sea  may  be  completed 
by  a  reference  to  her  exercise  of  the  right  of  visit  and  search. 
On  July  13,  1904,  the  British  P.  &  0.  liner,  Malacca,  was  cap- 
tured in  the  Red  Sea  by  the  Russian  auxiliary  cruiser  Peters- 
burg and  brought  to  Port  Said.  The  Malacca  carried  23  tons 
of  munitions  of  war  but  the  containers  were  plainly  marked  as 
British  government  stores.  Two  weeks  after  capture  the  Mal- 
acca was  released.*'^  With  the  more  important  issues  involved 
in  her  capture  we  are  not  concerned.  The  incident  serves  as  an 
example  of  the  tendency  toward  arbitrary  treatment  of  neutral 
vessels  through  an  appreciation  by  the  belligerent  of  the  pos- 
sibilities that  now  lie  in  the  right  of  search. 

"Instead  of  advance  we  see  everywhere  retrogression — days  of  grace 
shortened,  the  right  of  search  used  to  the  fullest  extent  without  re- 
gard for  the  interests  and  susceptibilities  of  neutrals,  no  immunities 
granted  to  mail  steamers,"*  the  law  of  contraband  so  extended  that 
nearly  all  trade  with  the  enemy  is  brought  within  it,  and  that  at  a 
time  when  the  blockade  of  one  of  the  least  of  his  ports  Is  utterly  out 
of  the  question,  the  penalties  on  neutral  vessels  engaged  in  forbidden 
acts  arbitrarily  increased     .      .      .     "" 

This  arraignment  of  Russian  conduct  of  maritime  operations 
does  not  appear  to  be  exaggerated,  in  view  of  the  facts  recited. 


<^  Parliamentary  Papers,  1905,  103.  Cd.  2318,  Nos.  29,  30,  39;  Cited  by 
Hershey,  p.   182. 

"Hershey,    pp.    139-14  2. 

■•For  the  di.scu.ssion  of  the  treatment  of  mail  steamers  and  mail  bass, 
see  Lawrence,  War  and  Nentrality,  pp.  185-200. 

"Lawrence,    War  and  Neutrulitij,  pp.   262-263. 
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Japanese  prize  courts  applied  the  principle  of  conditional 
contraband  from  the  beginning  of  the  war.  Of  a  total  of  64 
vessels  captured  by  them,  48  were  sailing  under  neutral  flags. 
Of  the  latter  number  but  14  were  released.  The  prize  court  con- 
demned 25  neutral  ships  for  carriage  of  contraband."^  The  sit- 
uation of  Russia  in  the  Far  East  being,  as  it  was,  such  that  car- 
goes destined  to  ports  occupied  by  her  were  ipso  facto  en  route 
to  places  which  contained  armed  enemy  forces,  these  condemna- 
tions were  easily  justified.^'*  As  to  cases  of  enemy  property  cov- 
ered by  the  Declaration  of  Paris,  Japan  followed  the  rule  of 
domicile,  and  her  decisions  seem  not  to  have  been  challenged  by 
European  or  American  opinion.  Jaj^an  was  in  the  fortunate 
position  of  being  able  easily  to  follow  the  accepted  rules  of  law, 
and  this  she  did  strictly  but  without  attempting  to  inaugurate 
any  advance.  Like  that  of  Russia,  her  decree  published  Febru- 
ary 11,  1904,""  aroused  neutral  protest  for  its  listing  of  provisions 
as  conditional  contraband.  "Quelques-unes  des  prohibitions 
edictees  sont  tellement  surannees  que  leur  rappel  apres  leur 
condamnation  depuis  longtemps  universelle,  a  dii  necessairement 
provoquer  une  veritable  stupefaction.  II  en  est  ainsi,  en  parti- 
culier,  de  cclles  relatives  a  I'argent  et  aux  vivres."'"^  The  same 
writer  points  out  that  in  the  South  African  war  the  English 
restored  cargoes  seized  on  neutral  ships  at  the  demand  of  the 
United  States,  and  that  "comme  la  pratique,  les  legislations 
nationales,  et  les  traites,  depuis  deux  siecles  et  demi,  ont  aussi 
edicte  I'immunite  des  vivres.""- 


"^  Prise  Cases,  I,  vi-xxvi. 

»» Kleen  points  out  that,  as  Japanese  naval  vessels  could  capture  a  vessel 
on  presumption  that  the  cargo  was  destined  to  be  employed  by  the  enemy 
army  or  fleet,  the  way  was  left  open  to  arbitrary  seizures ;  "Les  decrets 
prohibitifs"   in  R.  G.  D.  I.  P.,  XI,  1904,  p.  359. 

'» iZ.    G.   n.   I.   P.,  XI.   1904,    Documents,   p.   13. 

"Kleen,   R.   G.   D.  I.   P.,  XI,  1904,  p.   355. 

'"Ibid.,  p.  355.  His  supposition  as  to  the  reason  why  Russia  declared 
cotton  contrab.nnd  shows  that  even  at  that  date  cotton  was  considered  rela- 
tively unimportant  as  an  ingredient  in  the  manufacture  of  explosives: 
"L'interdiction  strange  du  coton  qui  figure  dans  I'ordonnance  moscovite 
de  190  4  ne  peut  s'expliriuer  que  par  la  supposition  du  gouvernment  russe 
que  les  Japonais  se  trouvant  par  hasard  .nvoir  momentanement  un  besoin 
pressant  de  coton  pour  quelque  but  se  rattachant  iV  I'oquipement  des  troupes. 
la  prohibition  de  cette  matif-re  premiere  pourrait  leur  render  cet 
equipement  plus  difficile".  Ibid.,  356-57.  For  text  of  Russian  decree  see 
same  volume   of   the   Revue,  Documents,   p.   13. 

[  220  ] 


QUIGLET— IMMUNITY    OF    PRIVATE    PROF'ERTY    AT    SEA  49 

To  the  effectual  application  of  the  existing  limitations  upon 
capture  the  extension  of  the  list  of  contraband  by  belligerents 
is  the  most  dangerous  impediment  because  the  most  insidious 
and  the  most  readily  accomplished  on  the  basis  of  temporary  sel- 
fish interest.  In  1877  Russia  added  only  sulphur  and  saltpetre 
to  the  list  of  contraband  generally  recognized ;  in  1904  she  added 
provisions,  combustibles  of  all  kinds,  materials  for  the  construc- 
tion of  ships  of  all  sorts,  horses,  and  other  beasts  of  burden,  tele- 
graphic and  telephonic  apparatus,  railway  materials,  sulphur, 
saltpetre,  and  cotton.  Japan  omitted  cotton  from  her  list; 
otherwise,  it  was  practically  as  extensive.  Lawrence  takes  the 
figures  for  Japanese  imports  in  1902,  £29,000,000,  and  asserts 
tliat  if  Russia  had  not  made  ''concessions  from  her  first  contra- 
band list,  £21.000,000  of  this  amount  would  have  been  liable  to 
capture,"  and  that  £16,000,000  did  remain  liable.''  At  the  time 
English  goods  in  English  vessels  and  American  goods  in  Ameri- 
can vessels  constituted  the  greater  part  of  these  imports,  so  that 
Russia,  given  a  fleet  strong  enough  to  maintain  her  prohibition, 
might  have  cut  off  the  bulk  of  her  enemy's  commerce  without 
blockading  a  single  port.'^  Kleen  put  the  query  which  will  have 
to  be  pursued  in  dealing  with  subsequent  practice:  "En  con- 
tinuant de  marcher  dans  cette  direction,  a  quels  resultats  refin- 
ira-t-on  pas  par  aboutir?""^ 

In  the  war  between  Italy  and  Turkey,  which  began  on  Sep- 
tember 29,  1911,  the  Porte  failed  to  accord  any  delai  de  faveur 
to  enemy  ships  within  Turkish  ports  or  entering  them  ignorant 
of  the  outbreak  of  hostilities.  In  the  decision  of  the  Smyrna 
prize  court,  November  7,  1911,  the  justification  for  the  capture 
of  practically  all  of  the  Italian  vessels  found  in  Turkish  harbors 
was  that  thev  ])elongcd  to  a  type  which  was  destined  to  remain 


''"La   question  de   la  contrabande"   in  R.   G.  D.   I.   P.,  XII.    1905.  p.   7. 

"  Di.scussing  the  danger  to  peace  that  a  similar  situation  involving:  vaster 
commercial  interests  might  create,  Lawrence  says :  "Tho  freedom  of 
neutrals  to  carry  into  the  unblockaded  commercial  ports  of  belligerents 
cargoes  of  provisions  for  the  use  of  the  civil  population  is  indeed  of  such 
vltnl  importance  to  a  country  like  England  which  imports  the  major  part  of 
its  food  that  the  P.ritiah  people  would  in  all  probability  have  undertaken 
n  great  war  to  defend  tho  doctrine  by  which  grain  and  meat  may  not  be 
declared  contrabnnd  unless  destined  to  the  army  or  navy  of  a  belligerent 
or  to  a  place  besieged  by  the  enemy".     Ibid.,  pp.   7-8. 

" /?.    O.   D.    I.   P.,  Xr.   1904.   p.   362. 
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within  the  ports,  that  their  owners  could  not  therefore  derive 
profit  from  delay,  and  that  the  Hague  convention  upon  tEe  sub- 
ject contemplated  real  merchant  vessels  capable  of  leaving  port 
unless  prevented  by  force  majeure."'^ 

Italy  had  simply  to  apply  article  243  of  her  marine  mercantile 
code.  This  she  did  by  issuing  on  October  4,  1911,  instructions 
to  her  port  captains.  The  two  articles  of  these  instructions  that 
concern  the  present  matter  are  the  first  and  third.  The  first 
provides : 

"Que  les  navires  turcs  qui  se  trouvaient  dans  les  ports  au 
moment  de  la  declaration  de  guerre,  ou  qui  y  sont  arrives  en 
ignorant  cette  declaration  soient  pourvus  d'un  sauf-conduit  pour 
rejoindre  soit  la  Turquie,  soit  leur  destination  ulterieure. ' '  The 
third  leaves  indefinite  the  duration  of  the  delai:  "Qu'aux 
navires  turcs,  dont  la  relache  est  forcee,  il  soit  permis  de  rester 
dans  les  ports  le  temps  necessaire  pour  reprendre  avec  se- 
curite  leur  voyage.  "^^ 

Under  the  terms  of  these  instructions  the  Chauki,  a  Turkish 
vessel  which  had  left  Gaza  before,  and  reached  Tripoli  after  the 
outbreak  of  the  war,  was  held  not  liable  to  confiscation.'^ 

Turkey  disregarded  also  both  her  own  previous  practice  and 
the  consensus  of  international  opinion  expressed  in  article  3  of 
the  6th  Hague  convention  of  1907,  since  she  captured  Italian 
vessels  found  at  sea  in  ignorance  of  hostilities.'^^ 

Italy  on  the  13th  of  October,  1911,  instructed  her  prize  courts 
and  naval  captains  to  observe  the  Hague  regulation  above  men- 
tioned.^" The  cases  of  the  Ncwa,  Sheffield,  and  Sahah  indicate 
a  strict  interpretation  of  the  rule  of  ignorance.^^ 

Of  general  interest  was  the  question  whether  Article  211  of 
the  Italian  code  would  be  applied  in  case  the  Turkish  Govern- 
ment without  making  formal  announcement  of  its  policy  should 
abstain  from  the  capture  of  private  property  under  the  enemy's 


'« "Tribunale  delle  predo  di  Smirne"  in  Rivista  di  Diritto  Internationale, 
Serie  TI,  I,  p.  146. 

"  "Chronique"  in  R.  G.  D.  I.  P.,  21,  p.   266,  n.  2. 

"»  "Cronaca  e  commento"  in  Rivista,  II,   I,   p.   552,  n.   4. 

"iJ.   G.  D.  I.  P.,  21,   1914,  pp.   248,   259,  and  268. 

»o  R.  G.  D.  I.  P.,  21,  1914,  p.  107,  n.  3;  also  in  Rivista,  II,  I,  p.  562, 
Instructions    "desired"    observance   of   Declaration   of  London. 

"i2.  G.  D.  I.  P.,  21,  1914,  p.   268,  and  n.  3;  p.   269,  n.  1. 
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flag.  This  question  was  answered  from  the  standpoint  of  law  by 
the  Italian  prize  court  in  the  case  of  the  Sabah,  in  which  it  was 
declared  that  by  the  terms  of  Article  211  a  positive  and  formal 
enunciation  within  a  definite  time  was  required.^^  It  was  an- 
swered for  the  purposes  of  the  war  by  the  verbal  note  of  the 
Italian  Minister  of  Foreign  Affairs,  of  October  4,  1911.^3  This 
communication  enumerated  the  customary  list  of  undoubted 
contraband,  followed  the  enumeration  with  a  general  classifica- 
tion of  "les  munitions  de  guerre,  les  objets  d'equipement  mili- 
taire  de  tout  genre,  et  en  general  tout  ce  qui,  sans  manipula- 
tion, pent  servir  immediatement  pour  I'armement  maritime  ou 
terrestre,"  and  laid  down  the  attitude  of  his  government  as  to 
capture : 

"Le  Ministere  royal  des  affaires  etrangeres  a  I'honneur  de  signifier 
en  meme  temps  que,  comme  le  Gouvernment  ottoman  n'a  accompli 
aucun  acte  demonstrant  son  intention  d'exempter  de  la  capture  les 
batiments  de  commerce  italiens  et  comme,  par  centre,  des  actes  de 
safsie  et  de  capture  ont  ete  effectues  par  le  Gouvernment  ottoman  au 
prejudice  des  navlres  de  commerce  italiens,  le  Gouvernment  royal, 
conformement  aux  dispositions  des  lois  en  vigueur  et  aux  principes  du 
droit  des  gens  generalement  admis,  se  reserve  la  faculty  d'exercer  son 
droit  de  capture  et  de  prise  sur  les  navlres  marchands  ottomans." 

On  October  12,  1911,  Turkey  declared  that  enemy  ships  and 
enemy  cargoes  on  board  them  should  be  liable  to  capture  but 
that  neutral  goods  should  only  be  so  liable  if  contraband.®*  In 
the  same  month  the  Porte  published  a  long  list  of  articles  which 
it  would  consider  contraband,  including  therein  grain  and  pro- 
visions.^^ On  November  1,  1911,  this  list  was  replaced  by  an- 
other identical  with  that  of  Italy,  and  it  was  announced  that  the 
ships  which  transported  contraband  of  war  should  be  confiscated 
only  if  the  contraband,  by  value,  weight,  volume  or  freight  com- 
prised more  than  one-half  of  the  cargo.®^ 

Italian  law  and  practice  in  regard  to  the  destruction  of  mer- 
chant vessels  accorded  with  the  generally  advanced  attitude  of 
Italy  upon  the  question  of  maritime  capture.     Authorized  by 


"/bid.,   p.    246. 

"Rivista.   II,    I,    1912,    pp.    ,j59-560. 

»*Rivista,  11,  I,   p.   560. 

^'-Ibid.,  pp.    561-562. 

'^  Rivista,  II,  I.  p.  562. 
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Article  14  of  the  Instructions  of  October  13,  1911,  to  destroy  a 
prize  only  if  to  conduct  it  to  port  would  jeopardize  the  security 
of  the  captor  ship  or  the  success  of  naval  operations,  Italian 
warships  apparently  found  no  such  necessity  to  arise — though 
concerned  in  one  way  or  another  with  some  800  enemy  and  neu- 
tral merchantmen.®'^  Her  early  acquisition  of  the  mastery  of 
the  sea  left  to  Italy  an  easy  recourse  to  the  conduct  according 
with  law  and  with  the  interests  of  herself  and  neutrals. 

The  conduct  of  maritime  operations  was  attended  with  almost 
no  important  controversies  between  Italy  and  neutral  powers, 
whose  good-will  Italy  had  every  reason  to  cultivate.  We  do  not 
come  upon  the  irritating  attempts  to  defeat  the  spirit  of  the 
law  of  nations  by  extending  the  contraband  list,  by  a  rigid  ap- 
plication of  the  doctrine  of  continuous  voyage,  or  by  a  harsh  ap- 
plication of  the  right  of  visit  and  search.  The  case  of  the  Carth- 
age serves  to  illustrate,  however,  that  Italy  was  quite  ready  to 
stand  upon  a  liberal  interpretation  of  her  rights.  The  des- 
troyer Agordat  having  arrested  and  conducted  to  Cagliari  the 
French  mail  steamer  Carthage,  Marseilles  to  Tunis,  on  January 
16,  1912,  because  that  vessel  was  transporting  an  aeroplane  to  a 
French  aviator  at  the  latter  port,  the  Italian  Government  con- 
sented to  submit  the  question  of  the  legality  of  the  * '  capture  and 
temporary  seizure"  to  the  Hague  Court.  The  five  eminent 
members  of  the  arbitral  tribunal  decided  that  the  circumstances 
did  not  "constitute  sufficient  juridical  reasons  to  believe  in  a 
hostile  destination  and  consequently  to  justify  the  capture  of  the 
vessel  which  was  transporting  the  aeroplane,"  and  that  there- 
fore "the  Tribunal  is  not  called  upon  to  inquire  whether  or  not 
the  aeroplane  should  by  its  nature  be  included  in  articles  of  con- 
traband either  conditionally  or  absolutely,  or  to  examine  whether 
the  theory  of  a  continuous  voyage  should  or  should  not  be  ap- 
plicable in  this  case.  "®^ 

The  Balkan  Wars  of  1912-13  raised  no  serious  issues  between 
belligerents  and  neutrals  so  far  as  maritime  operations  were 
concerned.  Greece  included  coal  and  machine  oil  in  her  list  of 
contral);in(],  and  the  export;iti(»n  of  cottonseed  oil  and  oleo  from 


»'K.    G.   n.   I.   p.,   21,  p.    248;   p.    269. 

""Award"   in   A.  J.   I.   L.,   Vir,   1913,   p.    627;   also   in   E.    G.   T).    I.   P.   XX. 
1913,   Documents,  p.  35. 
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the  United  States  was  somewhat  restricted  until  it  was  demon- 
strated that  these  oils  were  not  of  the  contraband  varieties.^^ 
Although  Turkish  shipping  decreased  in  tonnage,  the  annual  de- 
crease in  the  years  of  war  was  not  so  great  as  that  which  oc- 
curred in  1914.  Turkey's  shipping,  exclusive  of  small  sailing 
vessels,  decreased  from  a  total  of  202,692  tons  at  the  end  of  1911, 
to  133,158  tons  at  the  end  of  1914.  It  fell  off  21,000  tons  in 
1912;  24,000  tons  in  1913;  and  24,000  tons  in  1914.  During 
the  year  1915  it  just  maintained  the  total  reached  in  1914.^** 
On  the  other  hand,  the  commerce  of  Turkey  quite  considerably 
increased  during  the  war,  as  is  shown  by  the  following  brief 
table : 


Date 

Imports 

Exports 

1910 

£  T.  33,382,556 

£  T.  18,198,447 

1911 

37,774,913 

22,474,818 

1912 

43,551,035 

23,921,326" 

The  truth  is  that  action  against  commerce  during  the  Balkan 
"Wars  was  comparatively  of  such  small  importance  as  to  render 
any  analysis  unfruitful.''^ 

Our  examination  of  European  practice  has  brought  us  now  to 
the  latest  period.  We  have  noted  that  up  to  1856  the  struggle 
for  neutral  rights  centered  upon  the  question  of  immunity  of 
enemy  property  from  capture  when  transported  in  neutral  ves- 
sels. In  the  succeeding  period  the  value  of  the  rule  of  immunity 
for  that  category  of  commerce  has  been  severely  tested.  Bel- 
ligerents have  not  hesitated  to  devise  and  employ  expedients  the 
purpose  or  tendency  of  which  was  to  annul  the  progress  signal- 
ized at  the  Congress  of  Paris.  Alongside  this  unfavorable  line 
of  development  has  appeared  the  all  too  meagre  account  of  the 
acts  and  efforts  of  governments  wliich  have  evidenced  the  vital- 
ity of  the  principle  of  immunity  by  a  complete  or  partial  prac- 


"Schurman,  J.   C,   The  Balkan  Wars   ri'rinceton,   1914),   p.   51. 

^  HazcllS  Annual  (London).  1912,  p.  343;  1913,  p.  350;  1914,  p.  300;  1915, 
p.    289;   1916,   p.    278. 

>^  Statesman's    Year   Book    (London),    1915.    p.    1405. 

"  .Marttn.s,  N.  R.  G.  as  yet  Includes  no  documents  relating  to  the  present 
subject  as  involved  in  the  Balkan  Wars  of  1912-13,  and  no  discussion  of 
the  conduct  of  operations  against  commerce  has  appeared  in  the  R.  O-. 
D.   I.  P.;  the  R.  D.  I.;  the  .1.  J.   J.  L. :  or  the  London   Times. 
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tiee  of  that  principle.  The  way  should  now  be  clearer  to  an 
appreciation  of  the  issues  raised  in  the  European  War  and  to 
conclusions  upon  the  prospect  for  the  ultimate  realization  of 
immunity  as  a  principle  and  in  practice. 
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CHAPTER  III 

THE  ATTITUDE   OF   THE   UNITED   STATES   TOWARD 
THE  RIGHT  OF  CAPTURE 

The  United  States,  fighting  a  war  for  independence  from  the 
greatest  of  maritime  powers  at  a  time  when  the  belligerent  and 
neutral  worlds  were  united  against  England  because  of  her 
maintenance  of  the  ancient  rules  of  maritime  warfare,  naturally 
incorporated  into  its  first  treaty,  the  commercial  agreement  of 
1778  with  France,  the  ''twin  maxims"  of  Utrecht.^  The  greater 
freedom  Avhich  the  first  of  these  principles  expressed  agreed 
with  the  interests  and  the  temper  of  the  new  republic  since  in 
but  one  of  its  subsequent  treaties  has  it  included  the  opposing 
regulations  upheld  by  the  mother  country.^  Treaties  of  1782 
with  the  United  Provinces,^  1783  with  Sweden,'*  and  1800  with 
France'  stipulated  that  free  ships  should  make  free  goods  and 
enemy  ships,  enemy  goods. 

Before  the  last  date  the  United  States  had  made  treaties  in 
which  the  first  of  the  "new"  rules,  namely,  that  free  ships  make 
free  goods,  stood  alongside  of  the  second  "English"  rule  which 
provided  that  neutral  goods  in  enemy  vessels  should  be  free 
from  capture.  This  is  true  of  the  treaties  of  1787  with  ]\Ioroc- 
co,«  of  1795  with  Spain,"  of  1796  with  Tripoli,^  and  of  1797 
with  Tunis."  It  would,  therefore,  have  been  impossible  to  say 
of  the  period  after  1780  what  a  defender  of  England's  position 
toward  the  Armed  Neutrality   lias    written   of  the   preceding 


'  ^rartens,  Rec.  11,   pp.   594,    597. 

'Jay    Treaty;    but    compare    Art.    XII    of    Treaty    of    1799    with    Prussia 

lotcil    infra. 


quotcil    infra. 

'Martens.    Rec.   Ill,   p.    439. 

*IMd.,  pp.  568,  572. 

"/bid.,  VII,  p.   103. 

"/bid.,  IV,  p.   247. 

'  Ihid.,  VI,   p.    143. 

*Jhid.,   p.    298. 

•Martens,  Rec,  VI,  p.    406. 
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period.  Manning,  speaking  of  the  absence  from  the  manifesto 
of  the  Northern  Confederacy  of  the  second  principle  of  the 
"Dutch  system,"  said:  "But  never  had  there  been,  among 
Christian  powers,  a  treaty  which  conveyed  the  former  immunity 
without  also  engaging  the  latter  privilege."" 

It  has  already  been  noted  that  this  country  did  not  make  it  a 
sine  qua  non  of  its  agreements  upon  the  question  of  neutral 
rights  at  sea  that  they  be  guaranteed  unconditionally.  Profes- 
sor Moore  cites  but  five  treaties  in  addition  to  the  four  above 
mentioned  in  which  the  United  States  followed  out  the  program 
of  the  league  of  the  northern  neutrality  and  set  precedents  for 
the  practice  in  the  Crimean  War,  those  of  1785  with  Prussia," 
1805  with  Tripoli,^-  1816  with  Algiers,"  1828  with  Prussia," 
and  1836  with  Morocco.^'^  In  1860  the  same  provisions  ap- 
peared in  a  treaty  with  Venezuela." 

The  treaty  of  1785  Avith  Prussia  contained  the  following 
article : 

"If  one  of  the  contracting  parties  should  be  engaged  in  war  with 
any  other  Power,  the  free  intercourse  and  commerce  of  the  subjects 
or  citizens  of  tlie  party  remaining  neuter  with  the  belligerent  Powers 
shall  not  be  interrupted.  On  the  contrary,  in  that  case  as  in  full 
peace,  the  vessels  of  the  neutral  party  may  navigate  freely  to  and  from 
the  ports  and  on  the  coasts  of  the  belligerent  parties,  free  vessels  mak- 
ing free  goods,  insomuch  that  all  things  shall  be  adjudged  free  which 
shall  be  on  board  any  vessel  belonging  to  the  neutral  party,  although 
such  things  belong  to  an  enemy  of  the  other     .      .      .      .'"■''      » 

Benjamin  Franklin  had  tried  in  vain  two  years  earlier  to  have 
the  principle  of  complete  immunity  embodied  in  the  treaty  with 
Great  Britain.  As  Bentwich  says,  he  was  "the  originator  of 
the  movement  in  practical  politics."^®    He  represented  a  new 


'"Manning,   p.    335. 

"  Martens,   Rec,  IV.   p.   42. 

"  Malloy,  W.  M.,  Treaties,  etc.,  between  the  United  States  and  Other 
Powers   (Washington,  1910),  II,  p.  1788. 

"  Martens.  Kovveau  recueil,  V,  Stii)}).,  p.  6. 

"Ibid.,   VII.    2,    p.    615. 

^^  Ibid.,  XIII,  p.  685;  Moore,  J.  B.,  Digest  of  International  Laic,  (Wash- 
ington, 1906),  7,  p.  435. 

"Malloy,    II,    p.    1845. 

"  Martens,  Rec.  IV,  p.  42. 

"Bentwich,  p.   85. 
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nation  with  a  small  navy  and  unlimited  commercial  potentiali- 
ties. In  1785  he  was  negotiating  with  Frederick  the  Great, 
who  derived  satisfaction  from  being  regarded  as  a  reformer  as 
long  as  the  reputation  cost  him  nothing.  Article  XII  of  the 
treaty  a1)ove  quoted  placed  it  in  the  small  class  of  treaties  signed 
up  to  that  time  which  exhibited  especial  consideration  for  neu- 
tral rights.  Article  XXIII,  however,  is  the  one  which  makes 
the  treaty  unique;  it  reads: 

"If  war  should  arise  between  the  two  contracting  parties,  the  mer- 
chants of  either  country  then  residing  in  the  other  shall  be  allowed  to 
remain  nine  months  to  collect  tlieir  debts  and  settle  their  affairs,  and 
may  depart  freely,  carrying  off  all  their  effects  without  molestation  or 
hindrance  .  .  .  And  all  merchant  and  trading  vessels  employed 
in  exchanging  the  products  of  different  places  and  thereby  rendering 
the  necessaries,  conveniences,  and  comforts  of  human  life  more  easy 
to  be  attained  and  more  general  shall  he  allowed  to  pass  free  and  un- 
molested;    .      .      ."" 

The  treaty  of  1785  expired  by  its  oAvn  limitations  in  October, 
1796.  Three  years  later  Prussia  and  the  United  States  entered 
into  a  second  treaty,  Article  XII  of  which  reads : 

"Experience  having  proved  that  the  principle  adopted  in  the  twelfth 
article  of  the  treaty  of  1785,  according  to  which  free  ships  make  free 
goods,  has  not  been  sufficiently  respected  during  the  two  last  wars, 
and  especially  in  that  which  still  continues,  the  two  contracting  parties 
propose,  after  the  return  of  a  general  peace,  to  agree,  either  separ- 
ately between  themselves  or  jointly  with  other  Powers  alike  interested, 
to  concert  with  the  great  maritime  Powers  of  Europe  such  arrange- 
ments and  such  permanent  principles  as  may  serve  to  consolidate 
the  liberty  and  safety  of  the  neutral  navigation  and  commerce  in 
future  wars.  And  if  In  the  interval  either  of  the  contracting  parties 
should  be  engaged  in  a  war  to  which  the  other  should  remain  neutral, 
the  ships  of  war  and  privateers  of  the  belligerent  Power  shall  con- 
duct themselves  towards  the  merchant  vessels  of  the  neutral  Power 
as  favorably  as  the  course  of  the  war  then  existing  may  permit,  ob- 
serving the  principles  and  rules  of  the  law  of  nations  generally 
acknowledged.'"" 


"Martens,   Rec.   IV,  p.  47.      (Italics  by  the  writer). 

*' Marten-s,  Rec,  VI,  pp.  676-8.  This  latter  section  appears  to  permit  of 
action  under  the  "Enslish  Rule"  or  even  of  the  extreme  practice  to  which 
the  application  of  the  rule  of  hostile  infection  led. 
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Article  XXIII  remained  as  in  the  treaty  of  1785  only  as  far 
as  the  section  providing  for  complete  immunity,  which  was  ex- 
cluded in  its  entirety."^ 

To  complete  the  survey  of  the  three  treaties  with  Prussia  it 
is  necessary  to  quote  from  that  of  1828.  Article  XII  therein 
provides : 

"The  twelfth  article  of  the  treaty  of  amity  and  commerce  concluded 
between  the  parties  in  1785,  and  the  articles  from  the  thirteenth  to  the 
twenty-fourth  inclusive,  of  that  which  was  concluded  at  Berlin  in  1799, 
with  the  exception  of  the  last  paragraph  in  the  nineteenth  article,  re- 
lating to  treaties  with  Great  Britain,  are  hereby  revived  with  the  same 
force  and  virtue  as  if  they  made  part  of  the  context  of  the  present 
treaty."" 

This  provision,  therefore,  includes  Article  XIII  of  the  treaty  of 
1799,  repeated  from  that  of  1785,  stipulating  that  contraband 
shall  not.  be  confiscable  upon  the  ships  of  either  party,  but  shall 
be  subject  to  requisition.  It  leaves  the  neutral  flag  inviolable 
even  for  the  carriage  of  contraband,  thereby  going  a  step  be- 
yoncl  the  future  Declaration  of  Paris,  but  it  does  not  revive  the 
immunity  of  enemy  property  provided  for  by  the  treaty  of 
1785. 

Under  pressure  the  United  States  plenipotentiary  agreed  to 
Article  XVII  of  the  treaty  with  England  of  1794,  by  which  "if 
any  property  of  an  enemy  should  be  found  on  board  such  ves- 
sel, [of  the  other  party  being  neutral]  that  part  only  which  be- 
longs to  the  enemy  shall  be  made  prize,  and  the  vessel  shall  be 
at  lil)erty  to  proceed  with  the  remainder  without  any  impedi- 
ment."-^ This  article  expired  October  28,  1807,-*  and  it  has  not 
been  renewed;  neither  do  provisions  concerning  this  question 
appear  in  any  subsequent  treaties  of  the  United  States  with 
Great  Britain. 


" /^)d.,  pp.  686-8.  This  fact  Oppenheim  overlooks  when  he  corrects 
Perels  and  declares  that  Article  XII  of  the  treaty  of  1828  expressly  adopts 
the  immunity  of  private  property  by  renewing  the  twenty-third  article  of 
the  treaty  of  1799  ;  Oppenheim,  II,  p.  221,  n.  2.  Westlake  has  a  similar 
misstatement;  II,  p.  129. 

"Martens,  K.  R.,  VII,  2,  pp.  619-620.  For  a  convenient  source  containing 
the  three  treaties  in  English  see  Nlemeyer,  Vrliundenhuch  sum  Seekriegs- 
recht.  I,  pp.   22-34. 


"Martens,   Rec,  V,  p.   672. 
"Malloy,  I,  p.  601.  n.  A. 
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Not  only,  however,  has  the  United  States  partially  sacrificed 
its  doctrine  of  immunity  by  consenting  to  numerous  treaties 
which  permit  the  capture  of  neutral  property  in  the  ships  of 
enemies;-'  but  it  has  introduced  into  a  number  of  treaties  the 
principle  of  reciprocity  according  to  which  free  ships  are  to 
mean  free  goods  only  in  cases  where  the  enemy  grants  the  same 
privilege  to  neutrals.  The  treaty  with  Spain  of  1819  contains 
an  article  to  that  effect.     It  reads : 

"With  respect  to  the  15th  article  of  the  same  treaty  of  friendship, 
limits,  and  navigation  of  1795,  in  which  it  is  stipulated  that  the  flag 
shall  cover  the  property,  the  two  high  contracting  parties  agree  that 
this  shall  be  so  understood  with  respect  to  those  Powers  who  recog- 
nize this  principle;  but  if  either  of  the  two  contracting  parties  shall  be 
at  war  with  a  third  party,  and  the  other  neutral,  the  flag  of  the  neu- 
tral shall  cover  the  property  of  enemies  whose  Government  acknowl- 
edge this  principle,  and  not  of  others."-" 

The  same  provision  occurs  in  the  treaty  with  Colombia  of 
1824,"  in  that  with  Central  America  of  1825,^^  and  in  other 
treaties  as  late  as  that  of  1871-^  with  Italy,  and  that  of  1887 
with  Peru.^*^  The  reciprocity  provision  occurs  both  in  treaties 
which  confer  immunity  upon  neutral  property  in  enemy  ships 
and  in  treaties  which  permit  its  capture  and  condemnation.     In 


^  For  list  of  United  States  treaties  containing  the  so-called  Dutch  prin- 
ciples see  Moore,  Digest,  VII,  p.  436  ;  also  in  Hall,  International  Laic,  6th 
ed.  p.  693,  note.  Hall  is  in  error  in  including  our  treaty  of  1854  with 
Russia;  see  Malloy,  II,  p.  1520. 

"Martens,  Rec,  S«pp.,  IX.  Ft.  1,  p.  343;  Malloy,  II,  p.  1656.  Professor 
]Moore  states  that  a  similar  stipulation  existed  in  the  treaty  with  France 
of  1778.  Digest,  VII,  p.  436.  The  writer  is  unable  to  discover  such  a 
stipulation  in  the  treaty.  Article  XXIII  provides :  "It  shall  be  lawful  for 
all  and  singular  tlie  subjects  of  the  Most  Clnistian  King,  and  the  citizens, 
people,  and  inhabitants  of  the  said  United  States,  to  sail  with  their  ships 
with  all  manner  of  liberty  and  security,  no  distinction  being  made  who 
are  the  proprietors  of  the  merchandizes  laden  thereon,  from  any  port  to 
the  places  of  those  who  now  are  or  hereafter  shall  be  at  enmity  with  the 
]VIost  Christian  King  or  the  United  States.  .  .  .  And  it  is  hereby  stipu- 
lated that  free  ships  sh.nll  also  give  a  freedom  to  goods,  and  that  everything 
shall  be  defmed  to  be  free  and  exempt  which  shall  be  found  on  board  the 
ships  belonging  to  the  subjects  of  either  of  the  confederates,  although  the 
whole  lading  or  any  part  thereof  should  appertain  to  the  enoinies  of  cither, 
contniband  goods  boing  always  excepted".     See  Martens,  Rec.  II,  p.  597. 

'■Martens.  N.  R.  Supp.,  X,  2,  p.  994. 

''Ibid.,  p.   832. 

"  Martens.  Xouvenu  recjieiJ  gi'n^ral,  I.  p.  57. 

'"Ibid.,  XXII,    p.    63. 
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six  treaties  of  the  United  States:  those  with  Russia  of  1854;^^ 
the  Two  Sicilies,  1855  f-  Peru,  1856  ;33  Bolivia,  1858  ;3*  Hayti, 
1864;^^  and  the  Dominican  Republic,  1867,^®  reciprocity  is  de- 
manded, but  in  milder  terms.  The  treaty  of  1854  with  Russia 
by  Article  III  provides : 

"It  is  agreed  by  the  High  Contracting  Parties  that  all  nations  which 
shall  or  may  consent  to  accede  to  the  rules  of  the  first  Article  of  this 
Convention  [that  free  ships  make  free  goods]  by  a  formal  declaration 
stipulating  to  observe  them,  shall  enjoy  the  rights  resulting  from  such 
accession  as  they  shall  be  enjoyed  and  observed  by  the  two  Powers 
signing  this  convention." 

Article  XIX  of  the  treaty  of  1864  with  Hayti  engages  the  con- 
tracting parties  "to  apply  these  principles  to  the  commerce  and 
navigation  of  all  such  Powers  and  States  as  shall  consent  to 
adopt  them  as  permanent  and  immutable."  The  same  provision 
occurs  in  the  treaty  with  the  Dominican  Republic,  1867,  Article 
XV. 

Secretary  of  State  Madison  declared  the  position  of  the 
United  States  to  Mr.  Armstrong,  Minister  to  France,  on  March 
14,  1806 : 

"The  United  States  cannot,  with  the  same  consistency  as  some  other 
nations,  maintain  the  principle  [that  free  ships  make  free  goods]  as 
already  a  part  of  the  law  of  nations,  having  on  one  occasion  admitted 
and  on  another  stipulated  the  contrary.  They  have,  however,  invari- 
ably maintained  the  utility  of  the  principle,  and  whilst  as  a  pacific  and 
commercial  nation  they  have  as  great  an  interest  in  the  due  establish- 
ment of  it  as  any  nation  whatever,  they  may  with  perfect  consistency 
promote  such  an  extension  of  neutral  rights."^' 

His  references  are  undoubtedly  to  the  treaties  of  1799  with 
Prussia  and  of  1794  with  Great  Britain. 

The  reply  of  Mr.  Jefferson,  when  secretary  of    state,    to    M. 


oUbid.,  XVI,    1,   p.    572. 

i'lbid.,  p.    570. 

'>^Ibid.,  XVII,    1,   p.   191. 

=«Malloy,   I,   p.    114. 

^' Ibid.,   p.    926. 

^"Ibid.,   p.    40  8. 

'T  MS.  Inst.  U.  S.  Ministers,  VI,  p.  322;  Moore,  Digest,  VII,  p.  440.  It 
may  be  doubted  whether  Madison  could  have  named  a  single  state  whose 
practice  over  a  considerable  period  of  time  justified  its  maintenance  of  the 
principle  as  a  rule  of  law. 
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Genet,  July  24,  1793,  which  has  become  a  classic  for  the  expres- 
sion of  the  American  view,  is  but  one  of  a  large  number  of 
declarations  by  American  officials,  judges,  and  publicists^*  which 
agree  in  supporting  the  Consolato  del  Mnre  as  the  common  law 
on  the  subject  of  capture,  to  be  observed  invariably  in  the  ab- 
sence of  treaty  stipulations  in  a  contrary  sense : 

"I  believe  it  cannot  be  doubted,  but  that,  by  the  general  law  of  na- 
tions, the  goods  of  a  friend  found  in  the  vessel  of  an  enemy  are  free, 
and  the  goods  of  an  enemy  found  in  the  vessel  of  a  friend  are  lawful 
prize.  Upon  this  principle,  I  presume,  the  British  armed  vessels  have 
taken  the  property  of  French  citizens  found  in  our  vessels,  in  the 
cases  above  mentioned,  and  I  confess  I  should  be  at  a  loss  on  what 
principle  to  reclaim  it.  It  is  true  that  sundry  nations,  desirous  of 
avoiding  the  inconveniences  of  having  their  vessels  stopped  at  sea, 
ransacked,  carried  into  port,  and  detained,  under  pretense  of  having 
enemy  goods  on  board,  have,  in  many  instances,  introduced,  by  their 
special  treaties,  another  principle  between  them,  that  enemy  bottoms 
shall  make  enemy  goods  and  friendly  bottoms  friendly  goods — a  prin- 
ciple much  less  embarrassing  to  commerce  and  equal  to  all  parties  in 
point  of  gain  and  loss;  but  this  is  altogether  the  effect  of  particular 
treaty,  controlling,  in  special  cases,  the  general  principle  of  the  law  of 
nations,  and,  therefore,  taking  effect  between  such  nations  only  as  have 
so  agreed  to  control  it.""' 

It  may  be  remarked  that  the  United  States  was  at  this  time  a 
neutral.  To  emphasize  the  adherence  of  the  United  States  to 
the  common  law  when  itself  at  war  and  to  overlook  its  admission 
of  the  same  principles  when  neutral  would  be  unscientific.  Con- 
tinuously following  the  practice  of  older  nations  in  its  wars, 
the  United  States  has  as  consistently  maintained  the  value  of  a 
free  neutral  flag.  Changing  circumstances  have  not  altered  the 
tone  of  official  directions  to  representatives  abroad.  In  1816  Sec- 
retary of  State  IMonroe  maintained  the  desirability  of  obtain- 
ing a  treaty  with  England  which  should  protect  enemy  goods 
in  United  States  bottoms  from  capture,  although  "the  import- 
ance of  this  rule  is  much  diminished  to  the  United  States  by 


•' c.  g..  Kent.  James.  C oynmentaries  on  American  Laic,  Eiglith  ed.  (New 
York,  1854),  I,  p.  126:  "But  noiatral  ships  do  not  afford  protection  to 
enemy's  property,  and  it  may  be  seized  if  found  on  boar-3  of  a  neutral 
vessel,  beyond  the  limits  of  the  neutral  jurisdiction.  This  is  a  clear  and 
well  settled  principle  of  the  law  of  nations  "  See  also  MtmOiall's  opinion 
The  Nereide,   9   Cmnch.   388;    Scott,   Cases,  p.    885. 

^*  American  folate  Papers,  Foreipn   Relations,   I,    pp.    lCG-167. 

[  233  ] 


62  BULLETIN  OF  THE   UNIVERSITY   OF   WISCONSIN 

their  growth  as  a  maritime  power,  and  the  capacity  and  prac- 
tice of  their  merchants  to  become  the  owners  of  the  merchandise 
carried  in  our  vessels."  He  based  his  opinion  upon  the  fact 
that  the  newer  nile  "would  prevent  vexatious  seizures  by  bel- 
ligerent cruisers,  and  unjust  condemnations  by  their  tribunals 
from  which  the  United  States  have  sustained  such  heavy 
losses."^ 

It  has  already  been  said  that  in  ten  of  its  treaties  the  United 
States  has  stipulated  unconditionally  for  the  rule  free  ships,  free 
goods,  while  in  others  it  has  agreed  to  the  accompanying  enemy 
ships,  enemy  goods.  Chief  Justice  Marshall  in  the  case  of  The 
Nereide  took  note  of  this  fact  after  he  had  summarized  a  similar 
situation  in  the  treaties  of  foreign  states : 

"Do  the  United  States  understand  this  subject  differently  from  other 
nations?  It  is  certainly  not  from  our  treaties  that  this  opinion  can  be 
sustained.  The  United  States"  have  in  some  treaties  stipulated  for 
both  principles,  in  some  for  one  of  them  only,  in  some  that  neutral 
bottoms  shall  make  neutral  goods,  and  that  friendly  goods  shall  be 
safe  in  the  bottom  of  an  enemy.  It  is,  therefore,  clearly  understood 
in  the  United  States,  so  far  as  an  opinion  can  be  formed  on  their  trea- 
ties, that  the  one  principle  is  totally  independent  of  the  other.  They 
have  stipulated  expressly  for  their  separation,  and  they  have  some- 
times stipulated  for  the  one  without  the  other."" 

The  opinion  in  this  case,  original  with  Marshall,  is  evidence  that 
if  American  courts  followed  English  decisions  in  the  absence  of 
treaty  clauses,  they  were  quite  as  careful  to  take  full  account 
of  such  clauses  where  they  existed. 


«>  Monroe  to  Adams,  May  21,  1816,  MS.  Inst.  U.  S.  Ministers,  VIII,  p.  61; 
Moore,  Digest,  VII,  p.  441. 

*'  9  Cranch,  388  ff.,  Scott,  Cases,  p.  887.  Marshall  in  the  same  case 
holds  that  neutral  property  otherwise  Immune  from  capture  is  not  rendered 
confiscable  by  the  fact  that  the  merchant  vessel  transporting  it  is  armed: 
"It  would  be  strange  if  a  rule  laid  down,  with  a  view  to  war,  in  .°uch  broad 
terms  as  to  have  universal  application,  should  be  so  construed  as  to  exclude 
from  its  operation  almost  every  case  for  which  it  purports  to  provide,  and 
yet  that  not  a  dictum  .should  be  found  in  the  hooks  pointing  to  such  con- 
struction." He  based  his  opinion  upon  the  right  of  a  neutral  to  transport 
his  goods  in  the  ship  of  a  friend  and  refused  to  admit  that  the  "differences 
in  the  degree  of  capacity"  of  the  carrier  to  avoid  rapture  and  to  prevent 
search  could  be  regarded  as  restricting  the  complete  right  of  the  neutral. 
His  opinion  received  confirmation  in  the  .ase  of  The  Atalanta  (1818),  Z 
Wheaton,  409.  It  disagreed  with  that  in  the  English  case  of  The  Fanny, 
1  Dodson,   443. 
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In  1823.  the  year  in  which  France,  intervening  in  Spain,  tem- 
porarily dispensed  with  the  right  of  capture  at  sea.  President 
Monroe  through  Secretary  of  State  Adams  instructed  American 
representatives  in  Europe  to  urge  the  abolition  of  capture  upon 
the  governments  to  which  they  were  respectiveh'  accredited. 
France  was  inclined  to  accede  to  the  proposition  and  Russia  ex- 
pressed sympathy  toAvard  it.  Great  Britain  refused  to  enter- 
tain or  discuss  the  proposal,  which  accordingly  fell  to  the 
ground. 

In  1826,  in  the  instructions  to  the  delegates  from  the  United 
States  to  the  Panama  Congress,  Secretary  of  State  Henry  Clay 
pointed  out  that  though  motives  of  self-interest  had  grown  less 
important,  this  Government  still  maintained  its  attitude  looking 
toward  freeing  private  property  from  the  danger  of  capture  at 
sea,  as  it  had  already  been  freed  on  land.*- 

President  Pierce  took  immediate  advantage  of  the  Franco- 
British  agreement  of  1854  to  send  identic  propositions  to  the 
governments  of  Europe  and  America  for  conventions  which 
should  incorporate  the  principles  of  immunity  for  neutral  goods 
on  enemy  vessels  and  of"  enemy  goods  on  neutral  vessels.'^ 

The  United  States  had  not,  however,  considered  it  possible  to 
separate  the  two  questions  of  privateering  and  capture  in  1785 
nor  in  1823,  and  it  acted  consistently  with  its  previous  attitude 
in  its  refusal  to  accept  the  abolition  of  privateering  as  long  as 
the  property  of  its  citizens  in  time  of  war  should  remain  liable 
to  confiscation.  The  United  States  was  in  the  embarrassing  sit- 
uation of  being  unable  to  adhere  to  the  rules  which  it  had  urged 
upon  other  governments.  President  Pierce  had  pointed  out  in 
his  annual  message  in  1854  the  danger  that  would  attend  a  re- 
nunciation of  privateering  by  a  Power  with  a  large  mercantile 
fleet  and  a  small  navy.**  The  arguments  and  the  facts  were 
elaborated  by  Secretary  of  State  IMarcy  on  July  28,  1856  in  a 
conmmnication  to  Count  Sartiges,  the  French  minister  at  Wash- 
ington, who  had  extended  an  invitation  to  this  Government  to 


« Butler.  C.  H.,  '•Immunity  of  Private  Property"  in  Report  of  18th  Con- 
ference of  ihc  International  Law  Association  (London,  1900). 

"Annual  Message,  December  4,  1854,  Richardson,  V,  p.  275.  For  results 
of  this  action  see  Ch.   II  of  the  present  discussion. 

♦♦Richardson,   V,   p.    276. 
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adhere  to  the  Declaration.  In  his  reply  Secretary  Marcy  offered 
to  do  so  if  the  first  article  of  the  Declaration  should  be  ampli- 
fied so  as  to  provide  that  "the  private  property  of  subjects  or 
citizens  of  any  one  of  the  belligerent  powers  shall  not  be  subject 
to  seizure  by  the  vessels  of  the  other  unless  it  consist  of  contra- 
band of  war.  "^•'''  Russia  promised  to  support  this  proposal  if 
it  sliould  become  "the  subject  of  deliberation  in  common  among 
the  Powers  ";^'^  France,  Prussia,  Holland,  and  Sardinia  were  in- 
clined to  favor  it;*"  the  opposition  of  the  British  Grovernment 
prevented  a  reply  from  that  country  until,  upon  the  accession 
of  Buchanan  to  the  presidency,  negotiations  were  ordered  sus- 
pended, and  they  were  not  resumed  during  his  term  of  office.*'' 
Yet  in  1858  the  treaty  of  the  United  States  with  Bolivia  was  so 
framed  as  to  admit  of  a  later  amendment  abolishing  the  right 
of  capture.*^  And  in  1859  the  Department  of  State  announced 
to  the  great  Powers  that : 

"With  respect  to  the  protection  of  the  vessel  and  cargo  by  the  flag 
which  waves  over  them,  the  United  States  look  upon  that  principle  as 
established,  and  they  maintain  that  belligerent  property  on  board  a 
neutral  ship,  is  not  liable  to  capture;  and  from  existing  indications 
they  hope  to  receive  the  general  concurrence  of  all  commercial  powers 
in  this  position.  .  .  .  It  is  not  necessary  that  a  neutral  power 
should  have  announced  its  adherence  to  this  declaration  in  order  to 
entitle  its  vessels  to  the  immunity  promised.  Because  the  privilege 
of  being  protected  is  guaranteed  to  belligerents,  co-parties  to  that 
memorable  act,  and  protects  their  property  from  capture  wherever  it 
is  found  on  board  a  vessel  belonging  to  a  nation  not  engaged  in  hos- 
tilities .  .  .  such  an  immunity  withheld  from  this  country  would 
in  fact  operate  as  a  premium,  granted  to  other  nations,  and  would  be 
almost  destructive  of  that  important  branch  of  our  national  industry, 
the  carrying  trade."^" 


<•■■•  British  and  Foreign  State  Papers,  55,  pp.    589-599. 

*'^  MS.  Inst.  Prussia,  XIV,  p.  239;  Moore,  Digest,  VII,  p.  5G6. 

*•  MS.  Inst.  Portugal,  XIV,  p.  185  ;  Moore,  Digest,  VII,  p.  567.  For 
replies  to  Marcy's  proposal  and  general  discussion  of  the  ei'foot  it  producfd 
in  foreign  countries  see  Niomeyer,    Vrkundenhuch,  T,   pp.    69-121. 

«« M,"?.  Inst.  Great  Britain,  XVII.  p.  71;  Moore,  Digest,  VII,  p.  567.  M. 
Lavoleye  quotes  from  Secretary  Marcy's  note  extensively  and  says  that 
the  United  States  had  considerable  justification  for  refusing  to  accept  the 
suppression  of  privateering,  if  tlie  larger  and  only  logical  principle  of  the 
suppression  of  the  right  of  capture  were  not  admitted  concuriently,  R.  D.  I.. 
VIII,  1875,  p.  566. 

"Malloy.  I,  p.  114. 

"'MS.  Inst.  France,  XV,   455;   Moore.  Digest,  VII,  p.  450. 
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On  April  24,  1861,  Secretary  Seward  sent  to  the  ministers  of 
the  United  States  in  Great  Britain,  France,  Russia,  Prussia, 
Austria,  Belgium,  Italy,  Denmark,  and  Holland  drafts  of  con- 
ventions according  to  the  terms  of  which  this  Government  would 
consent  to  adhere  to  the  Declaration  of  Paris.-"'^  The  accompany- 
ing notes  stated  that 

"the  President  adheres  to  the  opinion  expressed  by  my  predecessor, 
Mr.  Marcy,  that  it  would  be  eminently  desirable  for  the  good  of  all  na- 
tions that  the  property  and  effects  of  private  individuals,  not  contra- 
band, should  be  exempt  from  seizure  and  confiscation  by  national  ves- 
sels in  maritime  war."  But  as  "Europe  seems  once  more  to  be  on  the 
verge  of  quite  general  wars,"  and  as  "a  portion  of  the  American  peo- 
ple have  raised  the  standard  of  insurrection  and,  through  their  or- 
gans, have  taken  the  bad  resolution  to  invite  privateers  to  prey  upon 
the  peaceful  commerce  of  the  United  States,  prudence  and  humanity 
combine  in  persuading  the  President  under  the  circumstances,  that  it 
is  wise  to  secure  the  lesser  good  offered  by  the  Paris  Congress,  with- 
out waiting  indefinitely  in  hope  to  attain  the  greater  one     .     .      ." 

President  Lincoln's  proffer  of  adherence  was  prompted  by  his 
desire  that  foreign  powers  should  treat  the  Confederate  priva- 
teers as  pirate  ships.  When  Great  Britain  and  France  recog- 
nized the  "insurgents"  as  ''belligerents,"  and  declared  that  it 
would  l)e  essential  to  introduce  into  their  conventions  with  the 
United  States  a  declaration  of  non-intention  to  become  impli- 
cated in  the  internal  conflict  in  the  latter  country,  Secretary 
Seward  terminated  negotiations,  expressing  the  hope  that  within 
the  near  future  they  might  be  reopened  with  increased  prospect 
of  success."-  Six  years  later  as  circumstances  were  adjudged 
unfavorable  the  same  Secretary  of  State  declined  to  sub- 
mit the  ]\Iarcy  amendment  to  the  consideration  of  the  powers, 
though  urged  to  do  so  by  the  Italian  Government.'^^ 

In  the  War  of  1812  there  was  no  accepted  rule  among  the  na- 
tions which  protected  neutral  property  in  enemy  ships,  so  that 


°*  Moore.  DUjest,  VII,  pp.  .'STO-STS. 

"For  the  negotiations  of  the  United  Statos  concerning  the  Declaration  of 
Paris  see  Moore,  Digest,  VII,  pp.  561-583.  Mr.  Seward  interpreted  the 
proposed  qualifying  declaration  to  mean  that  the  powers  "should  be  at 
liberty  to  recognize  the  United  States  rebels  as  a  maritime  power  equal 
under  the  treaty  of  Paris  to  the  United  States  themselves".  MS.  notes  to 
Italy,  VI.  p.   344,  1867;  Moore.  DUiest,  VII,  p.   467. 

"  J»/S.  Inst.  Prnssin.  XIV,  p.  504;   Moore,  Dioest,  VTT,  p.   467. 
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the  instructions  of  the  United  States  Government  to  its  naval 
officers  to  destroj^  enemy  merchant  vessels  could  be  carried  into 
effect  without  placing  the  Government  under  obligation  to  pay 
the  large  indemnities  which  present-day  evasion  of  the  spirit  of 
the(  rule  above  mentioned  would  seem  to  entail.  In  the  War  of 
the  Rebellion,  Confederate  armed  vessels  were  careful  to  respect 
the  ships  of  neutrals,  but  they  sank  and  burned  the  ships  of 
enemies  without  scruple.  The  practice  of  the  Southern  Confed- 
eracy showed  it  to  be  undeniable  that  the  power  to  destroy  the 
vessels  of  enemies  before  adjudication  in  a  court  of  prize  was  ex- 
tremely dangerous  in  view  of  the  latitude  within  which  a  bellig- 
erent could  interpret  "necessity." 

The  United  States  Government  was  not  bound  in  the  Civil  War 
to  observe  the  Declaration  of  Paris.  The  goods  of  enemies  in 
neutral  vessels  might  therefore  have  been  captured  and  confis- 
cated without  necessity  for  the  development  of  the  principle  of 
continuous  voyage  which,  as  we  have  already  seen,  had  been 
applied  to  a  slight  extent  in  the  Crimean  War.  The  Govern- 
ment of  the  United  States  chose,  however,  to  observe  the  Declara- 
tion.''^ 

The  cases  of  the  Bermuda,^^^  the  Stephen  Hart,^'^  the  Spring- 
bok,^' and  the  Peterliojf''^  are  familiar  to  all  students  of  the  his- 
tory of  the  doctrine  of  continuous  voyage.  Chief  Justice  Chase 
handed  down  the  decisions  in  the  first  two  cases  together.  The 
cargoes  of  both  were  condemned  in  their  entirety,  part  as  being 
contraband  ostensibly  destined  to  neutral  ports,  but  actually 
intended  for  belligerent  ports,  the  remainder  as  being  consigned 
to  the  same  persons  as  w^ere  the  real  consignees  of  the  con- 
traband goods.  The  ships  were  also  condemned  on  the  ground 
that  the  contraband  shipment  was  made  with  the  consent  of  the 
owners,  given  in  fraud  of  belligerent  rights. 

The  cargo  of  the  Springhok  was  condemned  for  attempt  to 
run  the  blockade,  the  court  through  the  Chief  Justice  declaring 
its  belief  that  the  owners  of  the  cargo  intended  that  it  should 


'^'  Moore,    Digest,    pp.    570-574. 
^'-  Wallace,   III.   pp.   514-559. 
"Ibid.,  pp.   559-560. 
"Ibid.,  v.   pp.    1-28. 
'-"Ibid.,  pp.   28-62. 
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be  transshipped  at  Nassau  into  some  vessel  more  likely  than  the 
Springbok  to  succeed  in  reaching  safely  a  blockaded  port, 
".  .  .  the  voyage  from  London  to  the  blockaded  port  was, 
as  to  cargo,  both  in  law  and  in  the  intent  of  the  parties,  one 
voyage ;  and  that  the  liability  to  condemnation,  if  captured  dur- 
ing any  part  of  that  voyage,  attached  to  the  cargo  from  the  time 
of  sailing. '  '^^  The  ship  was  released  as  having  been  engaged  in 
a  bona  fide  voyage  to  the  port  of  Nassau.  It  is  of  great  interest 
to  note  that  in  this  case  the  court  clearly  laid  down  the  applica- 
tion of  the  continuous  voyage  doctrine  to  any  sorts  of  cargoes 
when  their  ultimate  destination  was  a  blockaded  port.  Al- 
though the  Chief  Justice  takes  note  of  the  fact  that  only  a  small 
part  of  the  cargo  is  absolute  contraband,  he  immediately  says: 

"But  we  do  not  now  refer  to  the  character  of  the  cargo  for  the  pur- 
pose of  determining  whether  it  was  liable  to  condemnation  as  contra- 
band, but  for  the  purpose  of  ascertaining  its  real  destination;  for,  we 
repeat,  contraband  or  not,  it  could  not  be  condemned  if  really  destined 
for  Nassau  and  not  beyond;  and,  contraband  or  not,  it  must  be  con- 
demned if  destined  to  any  rebel  port,  for  all  rebel  ports  were  under 
blockade.""^ 

The  Peterlwff  case  resembled  the  cases  above  discussed  in  that 
the  vessel  was  neutral  and  was  carrying  a  mixed  cargo  of  con- 
traband and  non-contraband  goods  between  neutral  ports,  under 
circumstances  which  indicated  that  at  least  the  contraband  was 
intended  to  reach  persons  within  the  Confederacy.  It  differed 
from  those  cases  in  that  the  second  part  of  the  transport  was  to 
be  accomplished  overland.  Instead  of  transshipping  the  cargo 
at  some  "SVest  Indian  port,  thence  to  take  the  chance  of  capture 
in  attempting  to  run  the  blockade  of  the  Southern  ports,  the 
consignors  intended  to  unload  it  at  the  IMexican  port  of  Mata- 
moras,  across  the  Rio  Grande  from  Brownsville  in  Texas. 

The  Chief  Justice  condemned  the  contraband  goods  and  those 
which  belonged  to  the  owner  of  the  contraband.  The  ship  and 
the  remainder  of  the  cargo  were  released.  The  court  pointed 
out  that  the  Rio  Grande  was  a  boundary  river,  preserved  loy 
treaty  from  ])oing  blockaded.     Hence  "neutral  commerce  with 


=»  Wallace.  V,  p.   28. 
"Vbirf.,  p.   26. 


[239] 


jB8  BULLETIN  OF   THE   UNIVERSITY   OF   WISCONSIN 

Matamoras,  except  in  contraband,  was  entirely  free.  "^'^  As 
Brownsville  lies  further  up  the  river  than  blockading  vessels  can 
navigate,  the  question  before  the  court  narrowed  down  to  this: 
Did  ''an  ulterior  destination  to  the  rebel  region  which  we  now 
assume  as  proved  [affect]  the  [neutral]  cargo  of  the  Pcterliojf 
with  liabilit}^  to  condemnation "  ?*^- 

The  answer  of  the  court  was  an  emphatic  negative.  The 
principles  laid  down  in  the  Bermuda  and  similar  cases  were  re- 
affirmed, l)ut  by  reference  to  precedent  in  the  cases  of  the 
Stert,^^  the  Ocean,^'^  and  the  Jonge  Pieter,^^  the  "lawfulness  of 
neutral  trade  to  or  from  a  l^lockaded  country  by  inland  naviga- 
tion or  transportation"  was  established.^*^  This  portion  of  the 
opinion  is  of  practical  value  to  those  who  are  today  studying 
the  embargo  Avhicli  Great  Britain  has  placed  over  all  sorts  of 
goods  entering  neutral  ports  near  to  Germany,  when  the  goods 
cannot  be  proved  to  be  for  consumption  within  the  neutral 
countries.     The  learned  Chief  Justice  said: 

"Trade  with  a  neutral  port  in  immediate  proximity  to  the  territory 
of  one  belligerent,  is  certainly  very  inconvenient  to  the  other.  Such 
a  trade,  with  unrestricted  inland  commerce  between  such  a  port  and 
the  enemy's  territory,  undoubtedly  and  very  seriously  impairs  the 
value  of  a  blockade  of  the  enemy's  coast.  But  in  cases  such  as  that 
now  in  judgment,  we  administer  the  public  law  of  nations,  and  are 
not  at  liberty  to  inquire  what  is  for  the  particular  advantage  or 
disadvantage  of  our  own  or  another  country.  We  must  follow  the 
lights  of  reason  and  the  lessons  of  the  masters  of  international  juris- 
prudence.'"" 

On  another  page  these  "lessons"  are  thus  summarized: 

".  .  .  contraband  merchandise  is  subject  to  a  different  rule  in  re- 
spect to  ulterior  destination  than  that  which  applies  to  merchandise 
not  contraband.  The  latter  is  liable  to  capture  only  when  a  violation 
of  blockade  is  intended;  the  former  when  destined  to  the  hostile  coun- 
try, or  to  the  actual  military  or  naval  use  of  the  enemy,  whether 
blockaded  or  not.     The  trade  of  neutrals  with  belligerents  in  articles 


o^Ihid.,  p.   54. 

"  Ihid. 

"■i  Robinson,   IV,   p.    65. 

«'7bid..   Ill,   p.    297. 

'^■^  Ihid.,  IV,   p.   79. 

""Wallace.   V.,   p.    56. 

'T  Ibid.,  p.   57. 


[240] 


QUIGLET— IMMUNITY    OF    PRIVATE    PROPERTY    AT    SEA  69 

not  contraband  is  absolutely  free  unless  interrupted  by  blockade;  the 
conveyance  by  neutrals  to  belligerents  of  contraband  articles  is  always 
unlawful,  and  such  articles  may  always  be  seized  during  transit  by 
sea.  Hence,  while  articles,  not  contraband,  might  be  sent  to  Mata- 
moras  and  beyond  to  the  rebel  region,  where  the  communications  were 
not  interrupted  by  blockade,  articles  of  a  contraband  character,  des- 
tined in  fact  to  a  State  in  rebellion,  or  for  the  use  of  the  rebel  military 
forces,  were  liable  to  capture  though  primarily  destined  to  Mata- 
moras.'"^ 

These  four  decisions  may  be  thus  epitomized:  Non-contra- 
band goods,  being  transported  in  neutral  ships  toward  neutral 
ports,  may  be  captured  and  confiscated  if  their  ultimate  destina- 
tion may  be  presumed  to  be  a  blockaded  port;  such  goods  may 
not  be  confiscated  when  the  continuance  of  the  voyage  is  to  be 
inland.  The  Supreme  Court  advanced  a  considerable  distance 
toward  the  abrogations^  of  the  rule  of  free  ships,  free  goods,  but 
it  did  not  go  the  whole  way. 

"The  high  contracting  parties  agree  that,  in  the  unfortunate  event 
of  a  war  between  them,  the  private  property  of  their  respective  citi- 
zens and  subjects,  with  the  exceptions  of  contraband  of  war,  shall  be 
exempt  from  capture  or  seizure,  on  the  high  seas  or  elsewhere,  by  the 
armed  vessels  or  by  the  military  forces  of  either  party;  it  being  un- 
derstood that  this  exemption  shall  not  extend  to  vessels  and  their 
cargoes  which  may  attempt  to  enter  a  port  blockaded  by  the  naval 
forces  of  either  party."'" 

This  article  of  the  treaty  between  the  United  States  and  Italy 
of  February  26,  1871,  marks  it  as  the  only  international  agree- 
ment now  in  effect  that  provides  for  complete  immunity  of  non- 
offending  private  property.  It  is  the  logical  result  of  the 
identical  tendencies  of  the  two  countries  in  this  respect  but  its 
importance  can  hardly  become  great  in  practice.  Its  signifi- 
cance lies  in  its  attestation  that  the  principle  it  embodies  is 
worthy  of  a  place  in  the  agreements  of  two  important  powera 

In  1880  Secretary  of  State  Evarts  notified  the  Government  of 
Peru,  at  war  with  Chile,  that  the  treaty  of  1870  which  provided 
for  the  freedom  of  the  neutral  flag  covered  the  cases  which  Peru 


"^  Ibid.,  p.    59. 

"•  See  article  by  Baldwin,  S.  E.,  "The  'Continuous  Voyage"  Doctrine  During 
the  Civil  War  and  Now."  in   A.  J.  I.  L.,  9,  1915,  pp.  793-802. 
"Martens,  A''.  R.  G.,  I,  p.   57. 
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was  threatening  to  exempt  from  its  operation."^  Chile  was  ex- 
porting cargoes  of  nitrate  from  a  section  of  the  Peruvian  coast 
which  she  had  occupied  and  which  Peru  refused  to  regard  as 
beyond  her  jurisdiction.  ]\Ir.  Evarts  declined  to  admit  the  pos- 
sibility of  legal  seizures  of  American  vessels  carrying  such  ni- 
trate. 

"In  the  recent  war  with  Spain  we  necessarily  enforced  the  rule  of 
capture,  as  there  was  no  response  to  our  proclamation  that  we  would 
not  resort  to  privateering;  and,  as  the  implied  retention  of  that  right 
by  Spain  rendered  our  commerce  subject  to  capture,  we  were  bound  to 
reserve  and  exercise  every  right  of  war  as  against  our  enemies. '"- 

Spain,  however,  failed  to  make  any  captures  of  American  mer- 
chantmen and  it  would  seem  that  the  United  States  allowed  to 
pass  an  excellent  opportunity  for  putting  into  operation  the 
liberal  doctrine  it  has  been  urging  for  mor6  than  a  century.'^^ 
On  April  26,  1898,  President  McKinley  declared  that  the  neu- 
tral flag  should  cover  enemy  goods  not  contraband,  and  that 
neutral  goods,  except  contraband,  should  not  be  liable  to  con- 
fiscation under  the  enemy's  flag."*  Three  days  earlier  Queen 
Maria  Cristina  issued  a  decree,  Article  III  of  which  read : 

"Notwithstanding  that  Spain  is  not  bound  by  the  declaration  signed 
in  Paris  on  the  16th  of  April,  1856,  as  she  expressly  stated  her  wish 
not  to  adhere  to  it,  my  government,  guided  by  the  principles  of  inter- 
national law,  intends  to  observe  and  hereby  orders  that  the  following 
regulations  for  maritime  law  be  observed: 

"(a)  A  neutral  flag  covers  the  enemy's  goods  except  contraband  of 
war. 

"(b)  Neutral  goods,  except  contraband  of  war,  are  not  liable  to  con- 
fiscation under  the  enemy's  flag."" 

The  peculiar  situation  of  war  between  the  two  more  important 
of  the  three  Powers  that  had  not  signed  the  Declaration  of  Paris 
provided  an  opportunity  for  demonstrating  the  attitude  of  both 


"Martens.  N.  R.  G.,  1,  p.  97. 

"  Butler,  C.  H.,  "Freedom  from  Capture'  of  Private  Property  at  Sea,"  in 
North  American  Review,  168,  1899,  p.  57. 

"Two  considerations  hindered  such  action:  (1)  the  comparative  weakness 
of  tlie  Spanish  navy  was  not  realized  and  (2)  no  prcliminai'y  arrangement 
had  been  effected  regarding  prize  money. 

''*  Foreign  Relations  of  the  V^iUcd  States,  1898,  p.   772. 

"  Ibid.,  p.   774. 
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Powers  to  the  four  rules  of  that  Declaration.' '''  The  action  of 
Spain  and  the  United  States  afforded  striking  evidence  in  sup- 
port of  the  legal  character  of  those  famous  rules. 

The  important  cases  in  American  prize  courts  arising  out  of 
this  war  involved  the  question  of  blockade.'^  The  case  of  the 
Carlos  F.  Roses  involved  the  determination  of  the  enemy  or  neu- 
tral character  of  the  cargo  of  a  Spanish  vessel,  the  court  basing 
its  decision  upon  the  President's  proclamation.'®  In  the  case 
of  the  Spanish  steamer  Rita,  condemned  as  enemy  property,  the 
court  referred  to  the  efforts  of  the  American  Government  to- 
ward a  milder  treatment  of  privately  owned  ships  and  cargoes.'® 

Article  IV  of  the  President's  proclamation  already  cited  ex- 
tended to  Spanish  vessels  in  American  ports  a  thirty  day  period 
for  loading  and  departing,  and  guaranteed  immunity  from  cap- 
ture if  such  ships  were  able  to  furnish  the  proper  papers.  The 
Spanish  decree  afforded  but  five  days  and  did  not  specify  for 
safety  from  capture  of  vessels  leaving  within  that  time  and  met 
on  the  high  seas.  And  whereas  this  Government  guaranteed 
immunity  to  Spanish  merchant  vessels  which,  prior  to  April  21, 
1898,  had  sailed  from  any  foreign  port  bound  for  any  port  or 
place  in  tlie  United  States,  the  immunity  to  operate  not  only 
while  such  vessels  were  proceeding  toward  and  discharging  cargo 
in  such  port  or  place,  but  also  while  they  were  proceeding  to- 
ward any  unblockaded  port,  after  leaving  the  port  of  discharge, 
Spain  made  no  mention  of  similar  action  toward  the  vessels  of 
this  country.^" 

In  his  annual  message,  December,  1898,  President  McKinley 
asked  for  autliority  "to  correspond  with  the  governments  of  the 


"  Spain  and  Mexico  definitely  adhered  to  the  Declaration  of  Paris  in 
1908   and  1909  respectively;   see  Ch.   II   of  this   study. 

"Benton,  E.  J.,  International  Law  and  Diplomacy  of  the  l^pnnish-Ameri- 
can  War  (Baltimore,  1908),  p.  178,  notes  that  three  Spanish  merchantmen 
were  destroyed  by  a  cruiser  of  the  United  States,  but  tliat  the  destruction 
was  Justified  by  the  authorities  on  the  grounds  that  the  ships  were  trans- 
ports. 

'»177  U.    S.    655;    Scott.   Caaes.  p.    637. 

'•Moore,    Dic/cst,   VII,    p.    470. 

"The  Amei-ican  proclamation  did  not  provide  for  tlie  loading  of  such 
vessels  nor  for  immunity  for  Spani.sh  vessels  which  were  proceeding  toward 
neutral  ports,  havinp  bopun  their  voyapes  prior  to  April  21.  1898.  See  the 
ca.se  of  tiic  RHCuft   Vrntura,  173   T'.   S.   ^^?,\. 
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principal  maritime  powers  with  a  view  of  incorporating  into 
the  permanent  law  of  civilized  nations  the  principle  of  the  ex- 
emption of  all  private  property  at  sea,  not  contraband  of  w^ar, 
from  capture  or  destruction  by  belligerent  powers. '  '*^  In  spite 
of  our  rapid  conquest  of  the  seas,  American  commerce  had  lost 
heavily  through  the  rise  of  insurance  rates. 

".  .  .  one  Avell  known  shipping  firm  in  New  York  City  paid  during 
the  brief  period  of  war  over  sixty  thousand  dollars  in  war  premiums, 
and  the  aggregate  amount  of  such  premiums,  according  to  shippers 
\vell  informed  as  to  the  actual  facts,  far  exceeded  the  value  of  all  the 
Spanish  merchantmen  captured  by  our  Navy  under  the  general  rules 
of  maritime  warfare."*- 

As  the  major  portion  of  the  enlarged  premiums  was  paid  to  for- 
eign firms  the  President  had  good  foundation  for  his  statement 
that :  * '  The  experience  of  the  last  year  brings  forcibly  home  to 
us  a  sense  of  the  burdens  and  waste  of  war. ' '  Congress  did  not 
take  final  action  upon  resolutions  of  both  houses  in  the  sense 
urged  by  the  President's  message,  but  it  removed  an  important 
obstacle  to  later  freedom  of  action  by  abolishing  prize  money,  a 
step  which  the  Navy  did  not  hinder. ^^ 

The  attitude  of  Congress  encouraged  President  McKinley  and 
Secretary  Hay  to  instruct  our  representatives  to  the  First  Hague 
Conference  to  lay  before  that  body  the  claims  of  the  principle 
of  immunity.  There,  as  the  subject  was  not  upon  the  program 
of  the  Conference,  the  efforts  of  the  American  delegation  headed 
by  Honorable  Andrew  D.  White  succeeded  only  to  the  extent 
that  the  Conference  listened  to  the  memorial  and  expressed  the 
wish  that  the  question  be  referred  to  a  subsequent  Conference 
for  consideration.^* 

In  1903  President  Koosevelt  in  his  annual  message  advocated 
the  immunity  of  non-oft'ending  private  property  at  sea  as  a 
measure  necessary  to  bring  maritime  warfare  to  the  standard 


^^  Senate  Journal,  55th   Congress,    3rd    Session,   p.    4   ff. 

"Butler,  C.  H.,  "Freedom  from  Capture  of  Private  Property  at  Sea"  in 
N.  A.  R.,  168,  1899,  p.  55. 

«'  United  States  Statxites  at  Large,  55th  Congress,  30.  c.  413.  p.  1007. 

*^  Foreign  Relations,  1899,  pp.  511-520;  Scott,  J.  B.,  Hague  Peace  Con- 
ferences (Baltimore,  1909),  I,  pp.  65,  699-700;  II.  pp.  9,  24,  71,  79;  La 
Conference  Internationale  de  la  Paix   (The  Hague,  1899),  pt.  I,  pp.  31-33. 

[244] 


QUIGLET— IMMUNITY    OF    PRIVATE    PROPERTY    AT    SEA  73 

of  humanity  practiced  in  Avar  on  land.  Congress  accordingly, 
by  resolution,  declared  it  to  be 

"desirable  in  the  interest  of  uniformity  of  action  by  the  maritime 
states  of  the  world  in  lime  of  war,  that  the  President  endeavor  to 
bring  about  an  understanding  among  the  principal  maritime  powers, 
with  a  view  of  incorporating  into  the  permanent  law  of  civilized  na- 
tions the  principle  of  the  exemption  of  all  private  property  at  sea,  not 
contraband  of  war,  from  capture  or  destruction  by  belligerents. "'° 

At  the  Second  Hague  Conference  this  Government  crowned 
its  continuous  record  of  agitation  for  immunity  by  instructing 
its  delegates  to  submit  the  question  to  the  Conference."*^  The 
Russian  program  of  April  12,  1906  included  the  subject.*'  The 
consideration  of  the  reform  was  initiated  on  June  28,  1907  by  an 
address  of  ilr.  Joseph  H.  Choate  in  which  the  record  of  interna- 
tional theory  and  practice  in  the  preceding  century  was  outlined 
and  discusscd.*^^  The  proposition  of  the  United  States,  the  most 
sweeping  of  the  ten  offered  to  the  Conference,  was: 

"The  private  property  of  all  citizens  or  subjects  of  the  Signatory 
Powers,  with  the  exception  of  contraband  of  war,  shall  be  exempt  from 
capture  or  seizure  on  the  high  seas  or  elsewhere  by  the  armed  vessels 
or  by  the  military  forces  of  any  of  the  said  Signatory  Powers.  But 
nothing  herein  contained  shall  extend  exemption  from  seizure  to  ves- 
sels and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded  by 
the  naval  forces  of  any  of  the  said  Powers". 

The  delegations  of  Austria-Hungary,  Brazil,  China,  Italy, 
Norway,  and  Sweden  expressed  adherence  to  the  American  pro- 
posal. Those  of  Germany,  Portugal,  and  Russia  expressed  the 
desire  to  see  a  concurrent  determination  of  the  questions  of  con- 
traband and  blockade.  Great  Britain's  delegates  declined  to 
consider  immunity  unless  a  general  agreement  to  respect  private 
property  would  lead  to  a  reduction  of  armaments.  Argentina 
and  Colombia  desired  to  see  capture  maintained.  When  the 
vote  was  taken,  eleven  states  of  the  forty-four  did  not  respond, 


>^  Congressional  Record,  58th  Cong.,   2nd  Soss.,  Apr.   28,  1904,  p.   58. 
"Scott.   H.  P.   C,  II.   pp.    192-194. 
"Ibid.,  pp.   176-177. 

'^  Ln  deuxiime   conference   internationale   de   la  paix    (The  Hague,   1907), 
Actea  et  Documents,  III,  pp.  766-779. 
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twenty-one  declared  for  and  eleven  against  the  proposition, 
wliile  one  state  abstained  from  voting.  The  Commission,  there- 
fore, was  unable  to  present  it  as  a  convention  for  the  consider- 
ation of  the  Conference.*" 

The  record  of  fact  is  distinctly  creditable  to  the  United  States. 
Compelled  by  circumstances  beyond  its  control  to  act  upon  the 
ancient  rules  of  prize,  it  has  stood  alone  amongst  governments 
in  making  it  a  feature  of  its  policy  in  all  the  changing  condi- 
tions of  its  commercial  and  naval  power  to  urge  upon  other 
states  the  complete  exemption  of  private  property  at  sea  from 
capture,  always  excepting  cases  of  contraband  and  blockade.  It 
has  taken  a  leading  part  in  the  development  of  the  law  of  cap- 
ture to  its  present  status  and  has  consistently  evidenced  its  de- 
sire to  initiate  what  appears  to  it  the  logical  consequence  of  the 
steps  so  far  taken. 


^"Ibid.,  I,   pp.    245-250. 
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CHAPTER  IV 
THE  THEORY  OF  IMMUNITY 

The  literature  of  international  law  is  rich  in  exposition  and 
argument  upon  the  subject  of  respect  for  private  property  at 
sea.     As  Boeck  has  written : 

"On  le  voit  done:  le  temps  est  des  longtemps  passe  ou  quelques  voix 
timides  et  isolees  s'elevaient  en  faveur  de  I'inviolabilite  de  la  pro- 
priete  privee  sur  mer.  Les  partisans  de  cette  grande  cause,  qui  semble 
maintenant  gagnee,  s'appellent  aujourd'hui  legion;  leur  opinion  est 
devenue  I'oplnion  generale  et  presque  universelle".' 

As  there  is  needed  a  foundation  for  a  proper  understanding  of 
the  attitudes  which  have  been  and  are  being  taken  by  the  im- 
portant states  toward  this  question,  it  will  be  useful  to  distin- 
guish the  main  lines  of  opinion  that  have  been  developed  by 
publicists,  commercial  bodies,  and  statesmen,  and  to  examine  the 
proposals  that  have  been  put  forward  upon  the  basis  of  such 
opinions. 

A.     The  Theory  and  its  History 

1.     Introduction 

Not  until  the  middle  of  the  eighteenth  century  was  a  voice 
raised  in  support  of  the  princii)le  of  immunity.  Previous 
writers  had  been  content  to  state  the  law  with  varying  degrees 
of  strictness  but  Avith  substantial  agieement  upon  the  central 
issue.  Alberieus  Gentilis  contended  that  the  captor  should  be 
liable  for  the  freight  due  to  the  neutral  carrier  from  the  enemy 
shipper.-     Grotius  admitted  the  propriety  of  the  confiscation  of 


»Bocck,   p.    514. 

^  Hispanicae  Advocationis,  2nd  cd.    (Amsterdam,  1661),  I,  c.   28. 
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neutral  ships  carrying  enemy  goods  on  condition  that  the  cap- 
tain or  owner  of  the  ships  was  cognizant  of  the  fact  that  they 
were  enemy  property.  But  he  maintained  the  rule  of  the  Con- 
solato  as  to  freedom  of  neutral  goods  in  an  enemy  ship.^  His 
agreement  with  the  attitude  of  the  times  is  illustrated  by  his 
quotation  from  Cicero:  "Neque  est  contra  naturam  spoliare 
eum,  si  possis,  quem  honestum  est  necare. '  '*  "With  Grotius  may 
be  ranged  his  followers,  Zouch,-^  Loccenius,^  and  Pufendorf/  all 
basing  an  adherence  to  the  main  doctrines  of  the  Consolato  del 
Mare  upon  a  belief  in  their  equitable  character.  Molloy^  and 
Heincccius,"  writing  in  1682  and  1721  respectively,  agree  with 
the  earlier  publicists.  Bynkershoek  phrases  his  interpretation 
of  the  law  succinctly:  ''Cape,  sipotes,  quodcunque  est  hostis  tui, 
sed  mihi  redde  quod  meum  est,  quia  amicus  tuus  sum,  et  im- 
positione  rerum  mearum  nihil  sum  molitus  in  necem  tuam ; ' '  and 
as  regards  enemy  property:  "quid,  inquies,  dubitatis,  cum  recte 
occupem,  quicquid  hostium  est?"^°  Bynkershoek  held  the  mat- 
ter of  the  knowledge  of  the  neutral  owner  or  captain  that  he 
was  carrying  enemy  goods  to  be  foreign  to  the  legal  question.^^ 
Finally,  he  justifies  the  capture  of  enemy  property  on  the  ship 
of  a  neutral  as  a  logical  following  out  of  the  right  of  stoppage. 
If  the  latter  was  legal,  and  to  his  mind  it  was  legal,  there  re- 
mained no  ground  for  asserting  that  to  take  the  goods  of  an 


^Kleen,  Lois  et  iisages  de  la  neutralite,  II,  p.   169. 

*  De  Jure  Praedae  Commentarins  (1604),  c.  IV,  p.  45;  quoted  by  Boeck, 
pp.  398-399.  Grotius  retains  the  same  doctrines  in  liis  main  worlv,  De  Jure 
Belli  et  Pacis  (Wliewell's  edition,  Cambridge,  1853)  III,  c  I,  note  E  and 
c.  VI,  sec.  6.  For  refutation  of  tlie  arguments  upon  which  Grotius  rests 
his  opinions  see  Bluntschli,  Das  Beuterecht  im  Kriege  und  das  Seebeuterecht 
inbesoyidere   (1878),  pp.  103-111;  also  in  R.  D.  I.,  X,    (1878)    p.   60   ff. 

ojnHs  et  Judicii  Fecialis  (1650),  edited  by  T.  E.  Holland,  (Washington, 
1911),   II,  p.    39. 

"  De  Jure  Maritimo  et  Navali  (1651)  II,  c.  4,  sec.  11;  cited  by  Manning, 
p.  286. 

'0/  the  Law  of  Nature  and  Natio7is  (Engl.  Tr.  Oxford,  1710),  IV,  4.  sec. 
14;  VIII,  6. 

*  De  Jure  Maritimo  et  Navali  (1682)  I,  c.  1,  sec.  IS;  cited  by  Manning, 
p.    287. 

'  De  Navibus  ob  Vecturam  Vetitarum  Mcrcium  Comviissis,  (1721),  c.  11, 
sec.   9  ;  cited   by  Manning,  p.   288. 

^0  Quaestiomini  Juris  Publici  Libri  Duo   (Leyden,  1737)   I,  c.  13. 
"Kleen,  II,  p.  169,  n.  2. 
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enemy  from  the  ship  of  a  friend  was  to  offer  unjustifiable  vio- 
lence to  the  ship.^- 

"Tliis  judgment  of  Bynkershoek,  besides  its  own  intrinsic  value  is 
remarkable  from  the  manner  in  which  he  anticipates  the  exact  ob- 
jections made  by  some  of  the  modern  claimants  for  additional  privi- 
leges to  neutrals.  To  their  demand  that  a  ship  should  be  considered 
as  part  of  the  State  to  which  she  belongs,  he  replies  in  a  manner  that 
makes  it  surprising  that  such  a  fallacy  should  have  been  reasserted 
after  such  a  refutation.'"^ 

The  German  vriter  Wolf  published  in  1749  a  work  entitled 
Jus  Gentium  Meiliodo  Scientifica  Pertraotatum'^*  in  which  an 
argument  Avas  directed  toward  the  limitation  of  booty  but  no 
objection  Avas  uttered  against  capture. 

The  relevant  facts  and  the  law  of  the  famous  Silesian  Loan 
Controversy  have  been  sufficiently  outlined  in  the  first  chapter 
of  this  discussion.  Its  interest  lies  in  the  claim  put  forward  by 
the  Prussian  memorialists  as  a  matter  of  legal  right,  namely, 
that  the  neutral  flag  saved  the  enemy  cargo,  not  contraband, 
from  confiscation.  This  claim  was  made  at  a  time  when  both 
strict  legalists  such  as  Bynkershoek,  and  moralists  like  Heine- 
ccius  were  asserting  that  by  the  law  of  nations  the  capture  of 
enemy  goods  in  neutral  ships  could  not  be  attacked.  The  docu- 
ment of  Prussia  was  defective  in  its  statement  of  law  and  fact. 
The  declaration  that  a  right  to  any  trade  entailed  a  right  to  all 
trade  is  unlikely  ever  to  square  with  practice;  the  proposition 
that  a  neutral  ship  w'as  neutral  territory  had  already  been 
proved  unsound;  the  statement  that  no  treaty  had  ever  been 


"  Quaestionum,  I,  c.  14;  see  Manning-,  pp.  290-291.  Bynkershoek  con- 
tended that  if  an  examination  of  the  ship's  papers  revealed  the  presence 
of   enemy   property,    such   property  might  be   captured. 

"  Manning,  p.  291.  The  same  author  also  stresses  (he  assertion  that 
Bynkershoek,  "a  Dutch  jurist,  writing  in  Holland,  president  of  the  senate 
of  Holland,  and  in  the  heiglit  of  his  reputation",  replied  to  the  contentions 
and  against  the  intei-ests  of  his  own  countrymen  that  the  treaties  containing 
new  rules  of  prize  formed  not  tho'  law  but  the  exceptions  to  it.  Kleen, 
p.  170.  says  of  the  arguments  of  Bynkershoek  regarding  tlie  territorial 
character  of  a  merchant  ship :  "Par  ces  mots,  Bynkershoek  a  encourage  le 
systi^'me,  suivi  apn^^s  lui  par  les  partisans  de  la  R«^gle  du  Consulat,  d'excuser 
une  violation  par  une  autre  violation  :   celle  de  la  souverainete  du   pavilion". 

"'  Manning  s.iys,  p.  39 :  "W'olf  is  now  principally  known  through  the 
means   of  his  disciple  and   abi-idgor.   V.Tttol".      And  see  Westlake,   II.   p.    129. 
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concluded  beween  maritime  powers  which  contained  the  prin- 
ciples maintained  by  the  British  reply  was  inexact.  The  me- 
morial was  significant  in  that  it  voiced  not  law  but  the  interest 
of  neutrals;  that  the  memorialists  considered  the  treaties  by 
which  the  flag  covered  the  cargo  as  of  sufficient  number  and 
weight  to  warrant  a  demand  of  right.^^ 

Vattel,  in  1758,  sustained  the  rules  of  the  Consolato}''  As 
regarded  neutral  goods  damaged  or  detained  through  the  cap- 
ture of  an  enemy  ship,  no  damages  should  be  paid  because  "the 
loss  sustained  by  the  neutrals  on  this  occasion  is  an  accident  to 
which  they  exposed  themselves  by  embarking  their  property  in 
an  enemy's  ship",  an  argument  which  has  been  extended  in 
order  to  justify  the  destruction  of  neutral  goods  carried  in  an 
enemy  ship  provided  the  ship  itself  be  legally  destroyed. 

Moser  agreed  with  the  interpretation  of  the  common  law  of 
the  sea  Avhich  confiscated  enemy  goods  upon  neutral  vessels  but, 
in  view  of  the  actual  confusion  of  practice  regarding  neutral 
goods  on  enemy  vessels,  he  was  unable  to  give  his  authority 
either  to  their  capture  or  their  immunity.^'' 

With  the  publication  in  1759  at  the  Hague  of  Hiibner's  Be 
la  Saisie  des  Bdtimcns  Neutres,  etc.,  the  first  noteworthy  pro- 
test was  raised  against  the  confiscation  of  enemy  goods  on  neu- 
tral ships.  While  regarding  search  as  an  unquestionalilc  right, 
he  argued  that  neutral  ships,  being  part  of  neutral  territory, 
were  competent  to  protect  enemy  goods  not  contraband,  neutral 
owners  of  transports  not  being  parties  to  the  contest.  Hiibner 
was  not  attacking  the  principle  of  the  right  of  stoppage  but 
was  restricting  its  application  to  the  discovery  of  contraband. 
He  was  attacking  the  idea  that  neutral  shipmasters  or  owners 
were  guilty  of  an  attempt  to  assist  the  belligerent  whose  goods 
they  carried  and  was  attempting  to  replace  it  wdth  another  to 
the  effect  that  a  neutral  had  a  right  to  carry  goods  to  an  enemy 
provided  he  did  not  carry  contraband.  Hiibner's  argument  is 
confused  by  his  use  of  the  analogy  between  a  neutral  ship  and 


"For  the  British   viewpoint   see  Manning,  pp.   202-298. 

1"  r/ie  Law  of  Nations,  edited  by  Chitty,  J.,  (Philadelphia,  1SS3),  III, 
c.  7,  sees.  115,  116. 

"  Versuch  des  neuesten  europiiischen  VOlkerrechts  etc.  (17S0)  XX,  c.  2. 
sees.  33-34;  cited  by  Manning,  pp.  307-308. 
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neutral  territory.  His  main  thesis,  however,  is  sustainable  on 
the  ground  of  neutral  right,  always  provided  the  facts  war- 
rant regarding  the  right  as  established,  a  situation  which  as- 
suredly had  not  been  developed  by  1759.^^ 

In  the  same  year  Lord  Liverpool's  Discourse  on  the  Conduct 
of  Great  Britain  in  Respect  to  Neutral  Powers  during  the  Pres- 
ent ^yar  furnished  an  adequate  reply  to  Hiibner's  attempt  to 
wipe  out  previous  theory  and  practice.  Basing  his  work  upon 
Grotius  and  Bynkershoek,  Jenkinson  argued,  upon  the  evidence 
in  the  use  of  the  right  of  search,  that  the  dominion  of  nations 
does  not  extend  over  the  ocean,  and  drew  the  conclusion  that 
neutral  ships  had  no  capacity  to  protect  enemy  goods. 

Lampredi  admitted  the  desirability  of  a  general  agreement 
upon  the  inviolability  of  the  neutral  flag  but,  recognizing  the 
improbability  of  the  reform  being  accomplished,  and  believing 
that  the  neutral  suffers  only  in  small  degree,  since  he  gets  his 
freight,  he  preferred  to  advocate  that  the  rule  of  capture  be 
maintained,  Lampredi 's  position  was  somewhat  equivocal  since 
he  held  that  free  enemy  goods  w^ould  mean  the  prolonging  of 
war.^"  He  drawls  from  Kleen  this  question:  "Pourquoi  la 
dc'sirer,  si  comme  le  pretend  Lampredi,  I'application  en  ferait 
retomber  sur  les  neutres  la  responsabilite  de  la  prolongation  de 
la  guerre  et  de  son  effusion  de  sang?"-*'  Lampredi  regarded 
the  legality  and  justice  of  the  capture  of  enemy  goods  as  beyond 
question  and  strongly  repudiated  Hiibner's  argument  as  to  ter- 
ritoriality. His  argument  in  its  entirety  shows  the  influence  of 
his  knowledge  of  past  general  theory  and  practice  in  conflict 
with  a  natural  bias  toward  greater  freedom  for  the  commerce 
of  his  own  small,  normally  neutral  country. 

G.  F.  de  Martens,  whose  Droit  des  gens  appeared  first  in 
1788,  and  Kliiber,  writing  under  the  same  title  in  1819,  followed 
Ilijbner  in  resting  their  opposition  to  the  capture  of  enemy 


^»  Passim;  see  ManninK.  pp.  299-305. 

"DeZ  Commercio  dei  Popoli  Neutrali  in  Tempo  di  Gucrra  (1788)  c.  X,  XI 
cited  by  Philliniore,  R.,  International  Law  (Philadelphia,  1857)   III,  p.  216. 
»»Kloon,   IT.  p.  171. 
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property  on  neutral  ships  upon  the  territorial  analogy.^^  Kent 
simply  stated  the  practice  of  American  courts  to  be  based  upon 
the  recognition  of  the  legalitj'  of  the  English  rule.^^ 

The  eighteenth  century  thus  had  witnessed  the  struggle  be- 
tAveen  the  advocates  and  the  opponents  of  the  Consolaio  rule. 
The  principle  consecrated  at  Utrecht  that  "free  ships"  should 
make  "free  goods"  had  received  energetic  if  not  widespread 
partisanship.  It  had  been  incorporated  as  the  principal  plank 
in  the  platforms  of  the  Armed  Neutralities  of  1780  and  1800. 
Although  not  advanced  to  effectual  standing  in  the  law  of  na- 
tions until  1856,  in  the  minds  of  European  theorists  the  prin- 
ciple that  the  flag  covers  the  goods  Avas  established  much  earlier. 
"Apres  I'epoque  de  la  Neutralite  armee,  ce  ne  sont  guere,  en 
Europe,  que  des  publicistes  anglais,  qui  ont  tache  de  legitimer 
la  Kegle  du  Considat.''-^  The  succeeding  century  developed  the 
arguments  for  and  against  complete  immunity.  Though  writers 
up  to  the  Declaration  of  Paris  took  incidental  occasion  to  sup- 
port the  new  as  opposed  to  the  old  rule,  their  principal  concern 
lay  Avith  the  justice  and  expediency  of  the  A\'ider  reform  Avhich 
constitutes  the  present  subject.  The  first  attempt  to  evaluate 
immunity  and  to  present  the  question  in  such  form  as  to  induce 
further  consideration  of  it  AA^as  made  by  the  Abbe  de  Mably  in 
his  Droit  public  de  I' Europe  fonde  sur  les  traites."*  This  Avork 
first  published  in  1748,  directed  its  main  attack  against  the  prac- 
tice of  privateering,  AAdiich  in  the  circumstances  of  the  times  Avas 
equiA^alent  to  a  protest  against  capture  as  such.  It  A\'as  asserted 
that  the  interdiction  of  enemy  commerce  reacted  seriously  upon 
the  home  country.     The  practice  of  private  capture  was  con- 


"  De  Martens,  G.  F.,  P7-ccis  du  droit  des  gens  (New  edition,  Paris,  1831), 
II,  pp.  261-262;  Kliiber,  J.  L.,  Droit  des  r/ens  (New  edition,  Paris,  1861), 
pp.    381-404. 

Martens  in  his  Essai  conce7-nant  les  armateurs,  les  prises,  et  surtout 
les  reprises  characterizes  tlie  practice  of  depriving  enemy  subjects  of  their 
ships  and  cargoes  as  barbarous,  c.  1,  sec.  6,  pp.  37-38  ;  quoted  by  Boeck, 
p.   412. 

"Commentaries,   I,  p.   136. 

"Kleen,  II,  p.   171. 

"Mably,  I'Abbe  de,  Collection  complete  des  oeuvres  (Paris,  1794-5);  the 
work  cited  above  forms  Vol.  VI  of  this  collection. 
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demned  in  words  which  have  since  been  frequently  used  against 
capture  by  public  ships: 

"Nous  regarderions  avec  horreur  une  armee  qui  ferait  la  guerre  aux 
citoyens  et  les  depouillerait  de  leurs  biens;  ce  serait  violer  le  droit 
des  gens  et  toutes  les  lois  de  I'humanit^.  Or,  je  demande  comment  ce 
qui  serait  infame  sur  terre  pent  devenir  honnete  ou  du  moins  permis 
sur  mer?" 

The  maintenance  of  capture  as  a  right  was  contrary  to  the 
advantage  of  England,  as  it  was  to  that  of  any  commercial  na- 
tion in  proportion  to  the  extent  of  its  foreign  trade.  England's 
navy  had  not  prevented,  in  the  wars  of  the  seventeenth  and 
eighteenth  centuries,  the  price  of  insurance  from  rising  as  much 
in  England  as  in  France ;  and  English  insurance  companies  had 
suffered  from  the  activity  of  English  captors,  public  and  pri- 
vate.^^ 

Galiani  went  further,  demanding  freedom  of  merchant  ves- 
sels from  attack  by  pul)lic  armed  vessels,  always,  of  course,  ad- 
mitting the  legality  of  seizing  contraband.-®  Azuni,  while  up- 
holding privateering  as  a  political  weapon,  maintained  that  no 
merchant  vessels  should  be  seized  unless  canying  contraband.^^ 

Rousseau  incorporated  the  basic  idea  of  Mably  in  words  which 
Decame  the  common  recourse  of  nearly  all  proponents  of  im- 
munity : 

"War,  then,  is  not  a  relation  between  man  and  man,  but  a  relation 
between  State  and  State,  in  which  individuals  are  enemies  only  by 
accident,  not  as  men,  nor  even  as  citizens,  but  as  soldiers;  not  as  mem- 
bers of  the  fatherland,  but  as  its  defenders.  In  short,  each  state 
can  have  as  enemies  only  other  states  and  not  individual  men,  inas- 
much as  it  is  impossible  to  fix  any  true  relation  between  things  of 
different  kinds"." 

Napoleon  has  left  on  record  ideas  strangely  in  contrast  with 
the  regulations  of  the  decrees  used  against  his  island  enemy : 

=»Ed.   of   1794-.5,  pp.   543-558. 

"  De'  Doveri  de'  Principe  Neutrali  Verso  i  Principi  Guerregianti,  e  di 
Questi  Verso  %  Kentrali    (1782),   1,   c.    10,   pp.    429-438. 

"  Siatema  universale  dei  principii  del  diritto  maritimo  dell  Europa  (179fi) 
Ed.   of  1805.   II,  p.   238  ;  see   Boeck,   p.    411. 

=*  Rous-seau.  Jean  J.,  The  Social  Contract,  Tr.  by  H.  J.  Tozer  (London, 
1902),    p.    106. 
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"Les  mers  n'appartiennent  a  aucune  nation:  elles  sont  le  bien  com- 
niun  de  tous  les  peuples  et  leur  commun  ressource.  Les  batiments  de 
commerce  ennemis  appartenant  a  des  particuliers  devront  etre  re- 
spectes".-"  And  later:  "Le  commerce  se  ferait  alors  sur  mer  entre  les 
nations  belligerantes,  comme  il  se  fait  sur  terre  au  milieu  des  batailles 
que  se  livrent  les  armees".-' 

Boeck  leads  one  to  infer  that  Napoleon's  sentiments  may  have 
solid  basis  in  the  quotation  from  Cauchy  to  the  effect  that  the 
continental  blockade,  though  affecting  in  a  small  way  the  com- 
mercial fortunes  of  England,  did  not  interrupt  the  general  mass 
of  English  commerce  and  that  upon  the  establishment  of  peace, 
English  commerce  had  exceeded  all  previous  proportions.^^ 

In  the  era  of  the  Napoleonic  hegemony  two  great  jurists  pre- 
sided over  the  destinies  of  prizes  in  the  English  Court  of  Ad- 
miralty and  in  the  French  Conseil  des  Prises.  Sir  William 
Scott  thus  tersely  expressed  his  attitude  toward  capture :  ' '  Ene- 
mies '  cargoes  are  seizable  at  sea,  whatever  the  ships,  whatever  the 
cargoes,  and  whatever  the  destination."  Port  alls,  government 
commissary  at  the  French  prize  court,  while  forced  to  regulate 
his  advice  in  accordance  wdth  the  public  ordinances,  held  opin- 
ions conformable  to  the  manifestoes  of  the  Armed  Neutralities. 
He  expressed  his  own  views  at  the  installation  of  the  Conseil  des 
Prises  (14  Floreal,  An.  VIII),  so  closely  following  Rousseau  as 
to  have  been  counted  by  many  subsequent  writers  the  originator 
of  the  doctrine  that  war  should  affect  directly  only  the  com- 
batant population  and  the  state  which  it  represented  in  arms.'^- 
Portalis  understood  that  war  necessarily  brought  injury  to  the 
individual  members  of  a  state.  But  he  argued  that  as  those  not 
actively  participating  had  no  direct  share  in  carrying  on  oper- 
ations, they  were  legally  entitled  to  have  their  private  property 
respected.  His  chief  reliance  was  the  evidence  w^hich  the  rule 
of  respect  for  private  property  in  land  warfare  afforded  toward 
proving  that  that  principle  had  become  a  rule  of  law,  and  he 
sought  to  prove  that,  since  such  a  rule  existed  in  land  warfare, 
it  must  exist  in  all  kinds  and  conditions  of  warfare  between 


'^  Letter  to  Armstrong,  Aug.   22,  1809,  quoted  by  Boeck,  p.  89. 

"0  Memoires,  III,  p.  301,  see  Boeck,   p.   90. 

«» Boeck,  p.   90. 

"  Boeck,  pp.    413-414. 
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civilized  states.  This  thesis  runs  as  the  central  thread  through- 
out the  opinions  of  the  partisans  of  immunity,  appearing  so 
continuously  in  writer  after  writer  as  to  lead  the  student  to  ac- 
cept it  by  reason  of  sheer  force  of  the  authority  behind  it. 

The  great  majority  of  continental  publicists,  including  the 
French,  German,  and  Italian^^  schools  have  accepted  the  advisa- 
bility of  immunity  and  have  bent  their  efforts  toward  convinc- 
ing the  English  writers,  who  have  as  a  rule  had  the  support  of 
American  theorists.  The  weight  of  expert  opinion  has  increased 
steadily  throughout  the  past  century  and  has  had  some  effect 
upon  the  hitherto  impenetrable  defences  maintained  by  English 
thinkers.^*  The  bare  mention  of  the  eminent  names  which  go  to 
make  up  the  list  of  those  who  desired  and  those  who  now  desire 
greater  freedom  for  commerce  demonstrates  the  strength  of  the 
movement.  Where  noteworthy  addition  has  been  made  to  the 
argument  it  will  be  useful  to  observe  its  trend. 

2.  Italian  Opinion 

Romagnosi,"^  Lucchesi-Palli,'^*^  Mancini,"  Vidari,"^  P.  Fiore,^^ 
A.   Pierantoni,*'^   Casanova,^^   Brusa,^-    Pertile,*^   Paternostro,** 


^  Pierantoni.  A.,  "Les  prises  maritimes,  d'apres  recole  italienne"  in  R. 
D.   I.,  VII    (1875),    pp.    619-656. 

^  The  remarkable  monograph  of  M.  Charles  de  Boeck  is  indispensable 
to  the  study  of  19th  century  writers  up  to  1882,  and  the  writer  has  accepted 
his  estimate  of  such  works  as  have  not  been  immediately  available. 

^  QuesUont  di  diritto  sulle  prede   marittirae    (1834)  ;   see  Boeck,   p.    417. 

""  Transl.,  Principes  de  droit  public  viaritioie   (1842)  ;  see  Boeck,  p.  418. 

'^''  Prelezioni,  (1873).  pp.  113-114,  see  Boeck,  p.   423. 

'^  Del  rispetto  della  proprietd  privata  fra  gli  stati  in  guerra  (1865)  ;  see 
Boeck,  pp.  452-455.  Also  "Xavires  ennemis  et  marchandiscs  ennemies"  in 
R.   D.    I.,  Ill,    1871,    pp.    268-287. 

^"11  diritto  inter nazxonale  codificato  (Tuiin,  1909),  pp.  601-611;  Trattato 
di  diritto  internazionale  publico,  (Turin,   1891),  III,  pp.  195-218. 

""Les  Prises,  etc.",   in  R.   D.  I.    (1875).  VII,  pp.    619-656. 

"Del  diritto  internazionale,  3rd  ed.  (1876),  II.  pp.  152-156;  see  Boeck, 
p.    456. 

"Ibid.,  Annotated,  I,  CXVI,  ff ;  II,  pp.   163-174;  see  Boeck,  p.  456. 

*"  Elementi  di  diritto  internazionale  modernc  (1877),  I,  pp.  294-299;  see 
Bo.ck.    p.    456. 

•^Trnnsl..  Prises,  reprises  ct  judgments  cpii  y  sont  relalifs.  Originally 
published  at  Naples    (1879)  ;  see  Boeck.  pp.  457-458. 
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Amari,^^  and  Silvetti,^^  all  of  Avhom  demand  respect  for  private 
property,  may  be  cited  as  typical  representatives  of  the  Italian 
school.  The  argument  of  Vidari  is  most  elaborate.  The  citizen, 
he  says,  delegates  a  part  of  his  activity  to  the  common  fund  of 
the  state,  retaining  liberty  of  disposal  over  the  remainder.  He 
admits  that  war  calls  legitimately  upon  the  citizen  to  sacrifice 
his  own  interests  in  so  far  as  necessary  for  the  good  of  the  state, 
that  necessity  being  measured  by  the  portion  of  his  activity 
which  he  has  delegated  to  the  state.  War,  being  a  relation  of 
state  to  state,  should  be  carried  on  by  means  of  the  public  forces 
of  each  state.  The  private  citizen  should  experience  the  direct 
effects  of  war  only  in  so  far  as  he  participates  in  the  military 
operations.  Any  damage  to  property  suffered  by  him  should  be 
indirect.  Justice  demands  that  the  same  principle  be  applied 
on  sea  as  on  land.  Differences  in  conditions  may  call  for  differ- 
ences in  the  application  of  the  principle  but  they  do  not  alter 
the  principle  itself.  Ships  on  the  high  seas  are  under  the  sov- 
ereignty of  the  state  whose  flag  they  fly.  Thus  the  legal  rela- 
tionships which  are  produced  upon  these  ships  are  of  the  same 
sort  as  the  legal  relationships  which  are  produced  on  land. 

Fiore  declared  that  the  abolition  of  capture  would  not  prolong 
wars ;  that  there  was  no  justice  in  attempting  to  enforce  one  law 
on  land,  another  at  sea;  that  capture  could  not  be  justified  on 
the  theory  of  contributions.  While  maintaining  the  principle  of 
immunity,  Fiore  urged  it  particularly  on  practical  grounds. 

Tullio  Giordana  in  his  recent  monograph,  also  dealing  with 
the  question  mainly  from  the  standpoint  of  policy,  arrives  at 
the  opposite  conclusion.  To  him :  "  E  assolutamente  impossible 
separare  I'individuo  dallo  stato";  private  property  is  not  re- 
spected in  warfare  on  land;  the  legal  foundation  of  capture  is 
the  right  which  a  belligerent  has  of  temporarily  occupying  the 
sea  by  excluding  his  enemy  under  penalty  of  the  confiscation 
of  his  ships  and  cargoes;  the  moral  effect  of  capture  is  impor- 
tant :     ' '  ]\Ia  anche  ridotto  a  f ornir  episodi  di  secondaria  im- 


*'■  Del  rispetto  della  proprietd  privata  nelle  guerre  marittime  archivio 
giuridico  (1898),  I;  see  H.  Bonfils,  Manuel  de  droit  international  public,  4lh 
ed.,  edited  by  P.  Fauchille  (Paris,  1905),  pp.  710-711. 

*' La  proprietd  privata  nemica  sul  mare  dev  essere  inviolable  (1901)  ;  see 
Bonfils,  pp.  710-711. 
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portanza  alia  storia  di  guerra,  il  mezzo  che  noi  sosteniamo  con- 
tribuirebbe  sempre  a  preparare  quelle  stato  psicologieo  che 
induce  un  popolo  alia  pace".  Giordana  finally  expresses  his 
opinion  as  favorable  to  the  political  convenience  of  capture  to 
Great  Britain,  Germany,  France,  the  United  States,  and  Italy.*^ 

3.  German  Opinion 

The  German  school  in  the  nineteenth  and  in  the  present  cen- 
tury has  not  so  unanimously  maintained  the  demand  for  the  in- 
violability of  private  property  in  warfare  at  sea.  Publicists  of 
such  weight  as  Schwebemeyer,"*^  Ropcke,*^  von  Maltzahn,^*^  Ph. 
Zorn,^^  W.  Hamman,^-  T,  Niemeyer,^^  and  Oppenheim,^*  oppose 
the  abolition  of  the  rule  of  capture.  Perels  is  counted  by  Op- 
penheim  as  amongst  the  opponents,  although  Bonfils  has  placed 
his  name  in  his  list  of  partisans.^^     And  Hans  E.  Posse  con- 


"  La  proprietu  privata  nelle  guerre  maritime  (Turin,  1907)  pp.  60,  67,  80, 
88,  90-92. 

^^  Das  Privateigeiitum  zur  See  hn  Kricge  (Berlin,  1860)  ;  see  Posse,  H.  E., 
Das  Seebeuterecht,  Zeitschrift  fiir  Internationales   Recht,  21,    1911,  p.   175. 

*^  Das  Seebeuterecht    (Leipzig,  1904),  pp.  36-47;  see  Posse,  p.  174. 

=»  "Der  Seekricg,"  in  Deutsche  Rundschau,  121,  1904,  p.  105. 

='  "England  und  die  neuere  Entwicklung  des  Volkerrechts,"  in  Deutsche 
Juristen-Zeitung,  Oct.,    1906,    p.   1051;    see   Posse,   p.   175. 

'^'^  Der  Streit  um   das   Seebeuterecht    (Berlin.    1907)    pp.    31-32. 

^3  Prinzipien  des  Seekriegsrechtes   (Bei'lin,   1909)  ;  see   Posse,  p.  174. 

^International   Law,   II,   p.    223. 

'^  Das  internationale  offentliche  Seerecht  der  Gegenwart  (Berlin,  1903), 
pp.  194-198.  Oppenheim  considers  Perels  one  of  an  increasing  number  of 
continental  publicists  "who  oppose  the  abolition  of  the  once  so  much  ob- 
jected to  practice  of  capturing  enemy  merchantmen",  II,  p.  223,  n.  1.  Posse 
agrees  with  Bonflls  in  regarding  Perels  as  a  partisan  of  abolition.  Perels' 
discussion  of  the  movement  for  the  abolition  of  booty-right  at  sea  is 
largely  taken  up  with  the  history  of  the  question.  It  appears,  however,  that 
he  is  opposed  to  capture  but  sees  no  early  prospects  of  its  abolition.  On 
page  194  Perels  says:  "Seebeuterecht  und  Kaperei  decken  sich  im  allge- 
meinen  in  ihren  Wirkungon.  Gegenstand  beider  ist  das  feindliche  Privatei- 
gentum  auf  dem  Meere ;  beider  Ziel  dessen  Wegnahme  und  iiberhaupt  der 
Ruin  des  foindlichon  Soehandels.  wobei  Jedooh  haufig,  bci  der  Kaperei  stets 
die  Erzielung  eines  Oewlnnos  auf  seitcn  der  Kaptoren  (Nchmeschiffe)  in 
dem  Masse  in  den  Vordergrund  tritf,  dass  beides,  Ausiibung  der  Kaperei  und" 
Ausiibung  des  Seebouterechts  durch  Kriegsschiffe.  vielfach  als  ein  System' 
prlvilegierten  Raubes  bezfichnet  worden  ist".  His  views  as  to  the  prospect 
of  abolition  are  to  bo  found  on  pages  196  and  198  :  "Nach  Lage  der  Ver- 
hJiltnisse  1st  auf  eine  Beseitigung  des  Socbeuterechts  in  absehbarer  Zeit 
nicht  zu  rcchnon"  :  and :  "Es  ist  daher  nicht  erfindlich,  wie  Leroy  im  Hin- 
bllck  auf  dieses  Ergebnis  die  Prognose  stcllen  knnn :  'II  n'est  done  pas^ 
doutoux  dans  un  Jour  tr^s  prochain  la  prise  de  la  propriet*^  priv^e  ennemie 
sur  mcr   sera    ray^-c  du    Code  des   nations'  ". 
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eludes  his  detailed  study,  Bus  ^  eel)  enter  edit,  with  this  discour- 
aging sentence:  "Dies  Ergebnis  erhartet  die  Anschauung, 
dass  di  beste  Kriegsversicherung  flir  jedeii  Staat  die  eigeiie 
Starke  bildet."^*^ 

On  the  other  hand,  the  majority  of  German  publicists  have 
supported  inviolability.  Hcffter  wished  to  substitute  seques- 
tration for  capture,  since  it  appeared  to  him  chimerical  to  de- 
mand the  more  extensive  reform.^'  Zachariae,^^  Berner,^^  Kal- 
tenborn,^"  Dr.  Aegidi,"^  Holtzendorff,*^-  Gessner,*'^  Bluntsehli,*^* 
Bulmerincq,''^  Tecklenburg,^'^  Geffcken,""  and  Wehberg"*  have 
expressed  themselves  without  ambiguity  as  partisans  of  inviola- 
bility. Attlmayr  of  Austria  declared  that  the  Declaration  of 
Paris  had  left  weak  states  in  a  still  more  dangerous  position  than 
they  had  formerly  occupied  and  that  it  was  to  the  interest  of 
his  country  that  immunity  should  become  a  legal  principle.'^^ 
Zachariae's  central  thesis  was  that  of  Rousseau:  According  to 
public  law  war  is  simply  a  relation  between  governments;  "Die 
unterthanen  des  feindlichen  Staates  sind  nicht  deswegen,  well 
sie  de  jure  als  Feinde  betrachtet  werden  konnen,  sondern  nur, 


5«  Posse,  p.  377. 

^' Das  europaische  Tolkkerrecht,  8th  ecL,  edited  by  H.  Geffcken  (Berlin 
1888),   pp.    297-307. 

=8  Vierzig  Biicher  vom  Staate,  TV,  Abth.  1,  2  ;  see  Boeck,  p.    419. 

^^Beute,  in  Deutsches  Staats-Wortcrhnch  (Bluntschli,  1857),  II,  pp.  115- 
118  ;  cited  by  Boeck,  p.  431. 

«» Article  in  same  publication    (1865),  pp.   375-385;  cited  by  Boeck,  p.  432. 

"iFreJ  Schiff  unter  Feindes  Flagpe  (Hamburg,  1866)  ;  cited  by  Boeck, 
p.  469. 

'^  Encyclopedie  der  jRechtswissenschrift  (2nd  ed.,  1876),  Prisengericlite,  p. 
367;  see  Boeck,  p.   470. 

'^  Das  recht  des  neutralen  SeehandeJs    (Bremen,   1855)  ;   see  Posse,   p.   125. 

"De  la  reforme  du  droit  maritime  de  la  guerre"  in  R  D.  I.,  (1875), 
pp.    236-255. 

Le  droit  des  nentres  svr  mer,  (2nd  ed..  Borlin,  1876).  pp.  1-82;  246-294; 
Kriegfiihrende  und  neutmle  Miichte,   (1877)  ;  see  Boeck,  pp.   473-474. 

^*  Das  Beutcrecht  im  Kriege  und  das  Seebeuterecht  inhesondere  (Nord- 
lingen,  1878)  ;  Translated  into  French  and  published  in  7?.  D.  I.  IX,  (18T7), 
pp.    508-557   and  X,    (1878),   pp.    60-82. 

"73^75    rOlkerrecht    (1887);    see    Bonflls.    p.    718. 

''■"Die  Freiheit  des   Meeres    (BroTnen,    1870)  :   cited   by   Posse,   p.    173. 

"'Annotation  of  Heffter,  cit.  infra;  also  in  Holtzendorff.  Ilandhncli  des 
ViJlkerrechts   (Hamburg.  1889)   IV,  pp.  597-601. 

"^  Captnre  in  War  on  Land  and  Sea,   (London,  1911). 

«»r>{e  Elcmente  des  Internationalen  Seerechts  (1872),  I,  pp.  52-65;  see 
Boeck,  pp.  467-468. 
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wenn  mid  in  wie  fern  sic  de  facto  Feinde  sind,  feindselig  zu 
behandeln.  • '  L.  Neumann,  the  Austrian  publicist,  condemns 
the  la^v  of  maritime  capture  as  barbarous  and  contradictory  of 
itself:  "il  ne  frappc  que  la  chose  ou  la  marchandise  sur  flot, 
non  celle  qui  est  deja  dechargee  ou  qui  n'est  pas  encore 
chargee. '  ''^ 

Gessner  was  willing  to  admit  the  absolute  necessity  of  the 
capture  of  the  crews  of  merchant  vessels  but  considered  that 
sequestration  should  replace  eonjfiscation  of  private  enemy  ships 
and  cargoes.  If  private  property  were  made  immune  from  cap- 
ture, it  would  be  necessary  to  admit  preemption.  Necessities 
would  always  have  to  be  observed  in  warfare  but  real  and  imag- 
inary necessities  were  always  to  be  distinguished.  Gessner  was 
optimistic  as  to  the  prospect  for  the  principle  of  inviolability. 
He  was  especially  a  critic  of  Great  Britain  upon  whom  he  placed 
the  responsibility  for  a  state  of  law  by  which  "les  guerres  mari- 
times  de  celle  epoque  [since  1750]  conserverent,  en  regie  generale, 
meme  vis-a-vis  des  neutres,  le  caractere  spoliateur  du  moyen- 
age. "  He  declared  that  British  parliamentary  debates  had 
maintained  the  repetition  of  eighteenth  century  principles,  but 
that,  England's  maritime  predominance  being  now  much  less  cer- 
tain or  entirely  lost,  she  should  reconsider  her  formerly  justifi- 
al)le  position  as  defender  of  the  rules  of  capture.'^ 

Bluntsclili  has  expressed  the  theoretical  concept  of  the  rela- 
tionship between  war  and  individual  in  the  manner  of  Yidari : 

"Chaque  individu  se  trouve  dans  une  double  position;  d'un  cote,  il 
vit  pour  lui  seul,  11  est  une  personne  privee;  comme  tel,  11  a  un  grand 
nombre  de  droits  quant  k  sa  personne,  quant  a  sa  famille,  a  sa  fortune; 
11  a  des  droits  prives.  Comme  la  guerre  ne  se  fait  pas  entre  les  sim- 
ples citoyens,  elle  n'a  point  pour  consequence  I'extinction  des  droits 
prives,  et  ces  derniers  ne  peuvent  jamais  dependre  du  bon  plaisir  de 
I'ennemi. 

"De  I'autre  cote,  chaque  Individu  est  citoyen  d'un  etat;  en  cette 
quallte,  il  est  interesse  k  la  lutte  que  soutlent  son  pays.  Le  sort  de  sa 
patrie  ne  saurait  lui  etre  indifferent.  II  prend  sa  part  des  succ§s  ou 
des  revers  de  I'l'tat  auquel  il  appartient.     Son  devoir  comme  citoyen 


'"'Droit  des  gens  modern.  Translated  from  the  third  German  edition 
(Paris.   1886).   pp.    194-19.". 

'» "De  la  reforme  du  droit  maritime  de  la  guerre"  in  R.  D.  I.,  VII,  (1875), 
p.    256.  ff. 
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est  de  donner  ses  biens  et  sa  vie  pour  la  patrie  en  danger.  Sur  le 
terrain  du  droit  public,  tous  les  citoyens  sont  tenus  a  de  nombreuses 
prestations  envers  I'etat". 

From  these  considerations  Bluntschli  declares  that  modern  in- 
ternational law  makes  this  distinction : 

"En  tant  que  simples  particuliers,  les  individus  ne  sont  pas  ennemis. 
En  tant  que  citoyens  d'un  etat  donne,  ils  participent  a  I'inimitie  des 
etats  auxquels  ils  appartiennent.  Pour  tout  ce  qui  concerne  les  droits 
prives,  c'est  le  pied  de  paix  et  les  droits  admis  en  temps  de  paix  qui 
font  regie.  Des  que  le  droit  public  est  en  cause,  le  pied  de  guerre 
commence,  et  les  lois  de  la  querre  entrent  en  vigueur."'- 

Bluntschli  admits  that  those  persons  "qui  prennent  a  la  con- 
duite  de  la  guerre  uiie  part  active,  en  soutenant  les  troupes  les 
armes  a  la  main  ou  en  rendant  des  services  personnels  a  I'une 
des  parties  belligerantes,  sont  placees  par  centre  dans  une  tout 
autre  position",  that  is  than  that  of  "simples  particuliers". 

He  rejected  the  defence  of  certain  writers  to  the  effect  that  the 
capture  of  private  property  at  sea  could  not  be  assimilated  to 
seizure  of  such  property  in  continental  warfare  because  in  the 
latter  it  was  possible  to  take  possession  of  a  portion  of  territory 
and  to  obtain  thereby  ' '  un  moyen  puissant  de  contraindre  1  'etat 
avec  lequel  elles  sont  en  guerre  a  reconnaitre  leurs  pretentions", 
whereas  "les  puissances  maritimes  .  .  .  n'avaient  pas  ce 
moyen,  parceque  leur  force  se  restreint  a  la  mer  et  aux  cotes". 
He  denied  that  this  handicap  should  be  regarded  as  justifying 
"les  puissances  maritimes  de  se  pourvoir  d'un  autre  moyen  de 
contrainte"  when  that  "other  means"  was  that  "d'aneantir  Ic 
commerce  maritime  et  de  s'emparer  des  navircs  ou  marchandises 
de  I'ennemi".  The  use  of  such  a  means  of  warfare  was  not  jus- 
tified because:  "  1 'insuffisance  des  moyens  legitimes  de  faire  la 
guerre,  ne  pcut  jamais  justifier  I'emploi  des  moyens  illegitimes 
.  .  .  .  On  rcconnaitra  que  c'est  une  taclie  pour  notre  civilisa- 
tion, que  d'admettrc  le  droit  de  saisir  les  biens  des  particuliers, 
sous  pretcxtc  qu'on  est  en  guerre  maritime  avec  I'etat  dont  ceux 
ci  sont  ressortissants"." 


"  Le  droit  international  codifie,  2nd  ed.    (Paris,  1874),  p.  33. 
"Bluntschli.  p.   42. 
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Bluntsehli  found  hope  of  reform  in  the  change  of  attitude  on 
the  part  of  civilized  nations  toward  private  enemy  persons:  ''Les 
nations  civilisees  out  aujourd'hui  conscience  que  I'humanite 
constitue  une  communaute,  non-seulement  naturelle  et  morale, 
mais  juridique,  a  laquelle  aucun  peuple,  aucun  Etat  ne  peut  se 
soustraire".'* 

Geffcken  viewed  the  problem  in  the  light  of  recent  history. 
The  Franco-Prussian  war  had  demonstrated  that  the  importance 
of  the  right  to  confiscate  private  property  at  sea  had  been  ex- 
aggerated. When  war  broke  out  those  interested  had  notified 
vessels  by  cable  to  remain  in  neutral  ports  with  the  result  that 
the  French  fleet  made  but  few  captures.  He  believed  that  the 
merchant  marine  of  an  enemy  would  furnish  many  more  sailors 
to  his  navy  if  forced  to  lie  idle  than  if  permitted  to  continue  its 
natural  activity.  To  suppress  the  capture  of  merchant  ships 
would  be  to  shorten  w^ars,  because  the  navy  would  be  able  to 
center  all  its  efforts  upon  the  annihilation  of  the  enemy  navy."^ 

"SYehberg  accepts  the  doctrine  that  war  is  a  relationship  Avhich 
can  exist  only  between  states.  But  he  does  not  deduce  the  same 
consequences  of  that  doctrine  as  did  certain  of  the  earlier 
writers. 

"Since  reasons  of  war  must  form  the  guiding  principles  at  sea  as 
well  as  on  land,  it  may  very  easily  be  that  sea  warfare  requires 
quite  different  measures.  Although  the  permanent  retention  of  pri- 
vate property  at  sea  can  in  no  way  be  justified,  a  reference  to  the  regu- 
lations for  land  warfare  by  no  means  refutes  the  right  of  temporary 
seizure  at  sea  .  .  .  Rather  the  question  arises  whether  military 
necessity  at  sea  does  not  demand  at  least  a  temporary  embargo  on  the 
enemy's  private  property.  It  will,  however,  be  shown  later  that  prize 
at  sea  can  by  no  means  be  justified  by  necessities  of  war,  and  thus  all 
defence  of  that  right  is  proved  to  be  unfounded"." 

"Wehberg  attacks  the  position  of  Hamman  in  which  the  latter 
gave  his  opinion  as  being:  (1)  that  on  land  the  enemy  state  can, 


-*R.   D.    I.,    (1877),    p.    509. 

"Geffcken  declared  the  Declaration  of  Paris  unjust  as  throwing  the 
trade  of  the  belligerents  into  the  hands  of  the  nations  that  are  not  en- 
dangered ;  see  von  Holtzendorff,  F.,  Handbuch,  IV,  p.  597  ff.  On  p.  601  he 
says:  "Der  nilchste  grosse  Krleg  wird  England  unfehlbar  die  bittere 
Erfahrung  bringen,  dass  es  durch  seinen  widerstand  gegen  diese  Reform 
gegen  sein  eigenstes  Interesse  gehandelt  hat." 

"Wehberg.  p.  20. 
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' '  by  virtue  of  the  power  acquired,  prevent  hostile  use  of  private 
property  as  a  matter  of  course",  and  (2)  "that  in  land  warfare 
private  property  is  bound  to  the  soil,  and  cannot  be  rescued  from 
the  invading  foe,  while  in  naval  warfare  .  .  .  merchandise 
may  be  exposed  to  the  risks  of  war  without  natural  hindrance". 
In  reply  to  the  first  proposition  Wehberg  points  out  that  "there 
is  no  reason  why  several  patriotic  millionaires  should  not  lend 
their  whole  fortune  to  the  state"  and  that  "the  ready  money 
of  individuals  on  land  [is]  much  more  useful  than  goods  afloat 
at  sea  which  must  first  be  turned  into  money".  To  the  second 
argument  he  replies  that  war  in  accordance  with  it  would  mean 
"that  the  peaceful  inhabitant  [would]  also  have  to  lose  his 
property  in  land  warfare,  if,  on  the  outbreak  of  war  he  did  not 
quickly  put  his  fortune  out  of  reach,  but  kept  it  by  him"  and 
that  private  property  on  land  is  not  bound  to  the  soil  because 
any  citizen  on  the  outbreak  of  war  could  secure  his  money  in 
the  banks  of  a  neutral  state.'" 

Wehberg  believes  that  reform  Avill  come  only  when  the  na- 
tions regard  themselves  as  "equally  privileged"  by  it.  "Where- 
as on  land  this  [equality  of  privilege]  was  arrived  at  only  at  a 
very  late  period,  primarily  by  means  of  the  Peace  of  Westphalia, 
in  naval  warfare  a  generally  acknowledged  international  code 
could  only  be  evolved  much  later,  because,  throughout,  some  one 
State  held  the  predominance  at  sea".^^  Spain,  the  Netherlands, 
and,  today,  England,  have  successively  refused  to  consent  to  re- 
form. 

Speaking  of  the  effect  of  the  second  rule  of  the  Declaration 
of  Paris,  Wehberg  declares  that:  "If  the  law  of  prize  was  in- 
tended to  destroy  the  enemy's  commerce,  then  the  adoption  of 
the  maxim,  "Free  ship,  free  cargo"  was  a  violation  of  that 
principle,  or  [an]  international  declaration  that  this  should  be 
the  first  step  towards  the  al)rogation  of  that  ancient  right.  "'^ 
It  operated,  leaving  blockade  out  of  consideration,  to  insure  the 
maintenance  of  the  imports  and  exports  of  belligerents  by  means 
of  neutral  vessels.     Wehberg  considers  that  "no  serious  doubt 


"/bid.,    pp.    22-23. 
■">Ibid.,  p.   23. 
"/bid.,    pp.    129-130. 
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can  be  entertained  as  to  the  ability  of  neutrals  to  take  over  the 
commerce  of  belligerents".*" 

He  points  out  the  impossibility  of  an  effective  blockade  of  all 
the  French  or  British  ports  and  the  consequent  unlikelihood  of 
blockade  operations  rendering  ineffective  the  freedom  granted  to 
enemy  property  under  the  neutral  flag,  recognizing,  however, 
that:  ''Possibly  a  blockade  of  the  German  coasts  by  England, 
or  several  other  great  maritime  powers  is  conceivable".^^  The 
development  of  communications  has  rendered  non-existent  the 
possibility  of  even  an  effective  blockade  starving  out  the  coun- 
try blockaded.  His  comment  after  analyzing  the  nature  of  the 
exports  and  imports  of  the  principal  countries  is:  "Thus  we 
see  that  not  only  the  law  of  prize  but  of  blockade  as  well  is  based 
on  obsolete  conceptions  .  .  .".*-  Wehberg  discusses  the  ef- 
fectiveness of  capture  in  past  Avars  and  closes  his  chapter  on  the 
abolition  of  the  law  Avith  this  commentary : 

"One  must  not  therefore  [i.  e.,  from  the  fact  that  capture  has  never 
had  a  decisive  influence]  deny  to  tlie  right  of  prize  all  effect  in  a  war 
at  sea.  In  many  cases  it  will,  doubtless,  evoke  minor  subsidiary  re- 
sults. But  is  such  effect  so  valuable  as  to  justify  the  grave  injury  to 
the  world's  economy  which  must  necessarily  follow  in  the  wake  of 
that  right?  The  question  can  only  be  answered  in  the  negative  if  one 
sums  up  the  actual  effects  of  the  right".*^ 

Oppenheim  Avho  should,  perhaps,  be  classed  with  English  pub- 
licists, does  not  discuss  the  question  of  principle  further  than 
to  say  that  "it  is  a  matter  for  politicians,  not  for  jurists,  to  de- 
cide Avhether  Great  Britain  must  in  the  interest  of  self-preserva- 
tion oppose  the  abolition  of  the  rule  that  sea-borne  private 
enemy  property  may  be  confiscated."^^  From  the  viewpoint  of 
policy  "there  is  no  dou])t  that  the  abolition  of  this  rule  would 
involve  a  certain  amount  of  danger  to  a  country  like  Great  Bri- 
tain whose  position  and  power  depend  chiefly  upon  her  navy." 
He  stresses  on  the  one  hand  the  importance  of  being  able  to  an- 
nihilate an  enemy's  commerce,  on  the  other  to  forestall,  through 


»'7l>id.,  p.  130. 
"/bid.,  p.  133. 
"/bid.,  p.  135. 
"^Ibid.,  p.  135. 
^'International  Law,  II,  p.  223. 
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capture,  the  transformation  of  large  merchant  liners,  especially 
constructed  for  the  purpose,  into  auxiliary  cruisers.^^  The  most 
striking  statement  made  by  Professor  Oppenheim  is  that :  "To- 
day it  may  perhaps  be  said  that  even  if  Great  Britain  were  to 
propose  the  abolition  of  the  rule,  it  is  probable  that  a  greater 
number  of  the  maritime  States  would  refuse  to  accede."  And 
he  notes  a  "slow,  but  constant,  increase  in  the  number  of  con- 
tinental publicists  who  oppose  the  abolition  of  the  once  so  much 
objected  to  practice  of  capturing  enemy  merchantmen."^*' 

4.     French  Opinion 

A  majority  of  French  publicists  are  partisans  of  the  principle 
of  inviolability,  but  Ortolan,  the  greatest  opponent  of  that  prin- 
ciple is  one  of  the  French  minority,  and  he  does  not  lack  for  sup- 
port within  his  own  country.  The  important  works  in  which 
opposition  to  the  principle  finds  expression  are  those  of  Or- 
tolan,^^  Pistoye  et  Duverdy,^*  Hautefeuille,^^  Barboux,°°  Emile 
Carron,^^  Admiral  Aube,°-  Funck-Brentano  et  Sorel,''^  Dela- 
lande,'*'*  Raynaud,"^  Boidin,^*'  and  Dupuis.^^  This  considerable 
list  of  eminent  authors  provides  some  insight  into  the  continental 
opposition  to  the  abolition  of  prize. 

Ortolan  agreed  with  his  opponents   that   war   should   be   ve- 


»^Ibid.   pp.    222-223. 

o^Ihid.,  pp.   223-224. 

^''Regies  Internationales  et  diplomatie  de  la  mer,  3rd  ed.,  (Paris,  1S56), 
II,  pp.  35-60. 

^  Traite  des  prises  viaritimes   (Paris,  1859),  I,  pp.  3-18. 

^' Des  droits  et  devoirs  des  nations  neutres,  3rd  ed.,  (Paris,  1868),  III, 
pp.  203-204;  Questions  de  droit  mantime  international  (Paris,  1868),  pp. 
61-109;  Histoire  du  droit  maritime  international  (Paris,  1869),  passim. 

^^Jurisprudence  du  conseil  des  prises  pendant  la  guerre  de  1S70-1871 
(Paris,   1871),   pp.    17-35. 

"^  La  course  maritime  (1875),  pp.  16-30  ;  cited  by  Boeck,  pp.  532-533. 

*2  Un  nouveau  droit   maritime  international    (1875),   pp.    15-19. 

"'Precis  du  droit  des  gens   (3rd  ed.  Paris,  1900),  pp.  402-404. 

"Des  prises  maritimes    (1875)   pp.   57-106;   quoted  by  Boeck,  pp.   533-534. 

^^  Du  principe  du  droit  de  prise  dans  la  guerre  maritime  (1900);  cited 
by  Bonflls,  p.  710. 

"«  7>es  lois  de  la  guerre  et  les  deux  conferences  de  La  Haye  (Paris,  1908), 
pp.  144-162. 

■"  Le  droit  de  la  guerre  maritime  d'aprf's  les  doctrines  anglaises  (Paris, 
1899),  pp.  35-47;  Le  droit  de  la  guerre  maritime  d'aprts  les  conferences, 
(Paris,   1911),   pp.   55-86. 
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garded  as  a  relation  between  states  and  that  private  property- 
should  be  interfered  with  as  little  as  possible.  But  he  recog- 
nized that  an  enemy  does  not  possess  at  sea  the  same  means  of 
injuring  his  opponent  that  he  can  exercise  on  land.  And  he 
based  his  objection  to  abolition  mainly  upon  two  grounds,  both 
political:  (1)  That  the  mercantile  navy  is  a  means  of  naval 
power  always  ready  to  come  to  the  aid  of  a  belligerent,  and  (2) 
that  if  a  weaker  power  can  continue  its  trade  unmolested,  the 
superior  naval  power  of  its  enemy  would  prove  of  no  advan- 
tage. 

Pistoye  et  Duverdy  considered  war  to  concern  the  belligerents 
only  as  states,  but  they  defended  prize  as  a  necessary  means  for 
the  weakening  of  the  enemy  and  the  shortening  of  war.  Here 
it  may  be  interpolated  that  by  the  phrase  "relation  between 
states"  is  meant  that  only  in  their  "public  capacity,"  i.  e.,  as 
soldiers,  marines,  aviators,  etc.,  enlisted  in  the  public  armed 
forces  of  the  state,  may  individuals  take  part  in  military  opera- 
tions and  so  become  liable  to  have  exercised  against  them  the 
consequences  of  their  public  status.  But  if,  by  engaging  in  a 
trade  absolutely  necessary  to  the  home  state  a  private  individual 
thus  becomes  an  indirect  participant  in  war,  does  he  not  render 
himself  liable,  if  not  to  the  extreme  rigors  of  war,  at  least  to  the 
loss  of  his  investment  and  profits?  Soldiers  are  not  killed  for 
the  sake  of  killing ;  so  private  property  is  not  captured  and  des- 
troyed except  with  the  object  of  striking  at  the  resources  of  the 
enemy  state.  Both  the  soldier  and  the  maritime  entrepreneur 
are,  perhaps  in  different  degrees,  public  agents. 

Hautefeuille  was,  at  the  same  time,  an  ardent  defender  of 
capture  and  of  the  rights  of  neutrals.  He  believed  that  invio- 
lability in  law  would  be  futile  unless  contraband,  ^dsit  and 
search,  and  blockade  also  wore  abolished.^^  He  declared  that 
there  existed  no  law  of  land  warfare  rendering  property  invio- 
lable; that  "the  interest  of  the  conqueror  [was]  always  the  basis 
and  measure  of  his  moderation.  "°^  But  his  argument  tends  to 
show  that  so  different  are  the  persons  and  property  engaged  in 
commerce  at  sea  from  those  in  land  trade  that,  even  if  he  ad- 


*' Des  droits  et  devoirs  des  nations  neutrcs.  III,  pp.   203-204. 
**  Questions    de   droit    maritime    international,   pp.    71-81. 
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mitted  that  private  property  was  respected  on  land,  he  would 
still  be  able  to  draw  conclusions  fatal  to  respect  for  such  prop- 
erty at  sea. 

Hautef euille 's  idea  of  American  policy  is  interesting  if  some- 
what uncomplimentary:  "Dans  ce  pays,  les  idees  humanitaires 
sont,  tout  le  monde  le  sait,  subordonnees  aux  interets  materiels." 
In  proposing  inviolability  in  1856  Marcy  wished:  (1)  to  sup- 
port the  Monroe  Doctrine,  (2)  to  relieve  the  small  American 
navy  from  the  task  of  protecting  a  merchant  marine  wliich 
"depasse,  pour  le  nombre  et  le  tonnage  des  navires,  la  marine 
britannique  elle-meme. ' '"" 

This  learned  writer  said  that  immunity  for  enemy  property 
would  injure  rather  than  assist  neutrals  because  it  would  de- 
crease their  carrying  trade  in  time  of  war."^  He  appears  to 
have  regarded  the  losses  sustained  by  neutrals  who  send  their 
goods  by  enemy  vessels  as  comparatively  unimportant  and  to 
have  underestimated  the  importance  of  the  facts  that  in  time  of 
war  belligerents  do  not  trade  with  one  another  and  that  neu- 
trals would  still  have  the  immense  carrying  trade  left  free  by 
virtue  of  belligerent  necessity  for  vessels  to  transport  troops 
and  supplies. 

Barboux  illustrated  the  evils  of  warfare  on  land  by  means 
of  the  war  of  1870-1871.  Whereas  the  French  captures  at  sea 
were  valued  at  but  six  million  francs,  "les  ruines  subies  sur 
terre  par  des  proprietes  privees  inviolables  depassent  le  somme 
de  six  cents  millions." 

Admiral  Aube  was  unable  to  admit  the  utility  of  principles  of 
justice  as  applied  to  war:  "il  depend  de  considerations  de  tout 
autre  ordre,  de  convenances  dont  ceux  qui  sont  charges  du  suc- 
ces  de  la  guerre,  qui  en  sont  responsables,  jugent  seuls  et  en 
dernier  ressort. ' ' 

Boidin  denies  emphatically  the  truth  of  the  maxim  that  "la 
guerre  est  une  relation  d'Etat  a  Etat."  "Les  individus  ne 
peuvent  pas  etre  kisses  en  dehors  des  hostilites,  ils  ne  peuvent 
pas  etrc  separes  de  I'Etat  auxquels  ils  appartiennent  .  .  .  . 
II  est  vrai  de  dire  seulement  que  les  non  combattants  et  la  pro- 


>"«  Questions,  pp.    97-106. 
i»»/btd.,   pp.   102-104. 
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priete  privee  seront  respeetes  dans  la  mesiire  on  la  guerre  le 
permet."  No  one.  be  urges  in  reph'  to  Boeek,  holds  that,  with- 
out the  right  of  capture,  maritime  war  would  be  impossible,  but 
that  it  would  be  powerless.  He  refuses  to  agree  with  Boeek  that 
the  possible  utilization  of  merchant  vessels  for  war  purposes  is 
the  principle  mison  cVcire  of  the  right  of  capture:  "Ce  qui 
forcera  renncmi  a  se  soumettre,  dans  la  guerre  maritime, 
ce  sera  la  ruine  de  son  commerce  et  la  panique  financiere  qui 
s'en  suivra.  Le  droit  de  prise  est  necessaire  pour  obtenir  ce 
resultat." 

Dupuis  has  made  himself  a  rival  of  Ortolan  in  his  complete 
and  clear  exposition  of  the  realities  of  the  situation.  The  ques- 
tion of  principle  does  not  appear  to  him  important,  though  he 
compares  the  opinions  of  the  continental  and  the  English 
schools  in  that  regard. 

"II  importe  d'autant  plus  d'examiner  qui  a  tort  ou  raison  dans  ce 
debat  que  de  I'utilite  ou  de  I'inutilite  de  la  confiscation  depend,  en 
definitive,  sa  legitimite  ou  sa  condamnation.  War,  necessarily  brutal, 
authorizes  all  violence  tending  to  bring  about  the  submission  of  the 
enemy  and  the  reestablishment  of  a  durable  peace.  If  capture  has 
this  virtue,  it  is  the  more  justifiable  since,  among  means  of  violence, 
it  is  certainly  not  the  most  barbarous"."^ 

Dupuis  believes  that  the  real  object  of  maritime  warfare  is  to 
deprive  the  adversary  of  his  use  of  the  sea.  The  sanction  of  this 
prohibition  is  capture,  which  disorganizes  the  economic  life  of 
the  enemy  just  as  warfare  on  land  disorganizes  that  life. 
Against  purely  continental  powers  the  prohibition  is  useless, 
against  powers  partly  maritime  it  is  advantageous,  while  against 
purely  maritime  powers  such  as  England  "1 'interdiction  de 
I'usage  de  la  mer  est  la  menace  la  plus  dangereuse. "  He  quotes 
Wilson  upon  this  point:  "The  air  that  they  breathe  is  not 
more  necessary  to  human  beings  than  is  the  free  and  uninter- 
rupted passage  of  her  ships  upon  the  seas  to  England.  "^"^ 

Examining  the  question  from  the  viewpoint  of  the  conflict  be- 
tween belligerent  and  neutral  interests  Dupuis  considers  that, 
since  neutrals  are  rendered  1)v  war  able,  though  involuntarily. 


^'^  Lc  droit  dc  la  guerre  maritime  d'aprfs  Ics  doctrines  anoUiiscs,  p.   41. 
''"/bid.,  p.  46.     Quoted   from  "Wil.son,  H.  W..   "The   Protection  of  our  Com- 
merce  in  War"   in    XJXth   Century,   39,   February,   1896.   p.    219. 
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to  injure  a  belligerent's  cause,  they  should  be  willing  to  endure 
in  patience  restrictions  upon  themselves.  They  should  not  ex- 
pect to  see  their  commerce  extend  itself  at  the  expense  of  bel- 
ligerents, though  they  rightly  could  hope  that  it  should  not  be 
diminished  by  a  war  in  which  they  took  no  part.^*^* 

Capture  at  sea  was  not  to  be  assimilated  to  pillage  on  land 
since  "en  tous  cas,  I'occupation  du  territoire  suffit  a  exercer  la 
contrainte  qui  determine  a  ceder"  whereas  at  sea,  on  the  one 
hand,  "the  confiscation  of  ships  and  cargoes  of  the  enemy  may, 
undoubtedly,  cause  the  ruin  of  some  individuals,  but  elle  lie  con- 
somme pas,  avec  la  brutalite  d'uiie  devastation  systematique, 
la  ruine  totale  de  populations  surprises  par  1 'invasion,"  while 
on  the  other  hand,  "sur  mer,  ou  il  ne  pent  etre  question  d 'occu- 
pation, il  11 'est  que  plus  necessaire  de  sanctionner  rigoreusement 
les  infractions  a  I'interdiction  de  transport  qui  pent  seule 
ameiier  le  reddition  du  vaincu.  "^"^^ 

If  France  has  produced  the  most  eminent  partisans  of  prize, 
■considered  as  a  means  of  warfare  in  general  rather  than  as  the 
weapon  of  a  particular  state,  she  has  also  most  completely  de- 
veloped the  theories  upon  which  inviolability  is  based.  Mably, 
whose  work  has  already  been  touched  upon,^°''  Masse,^°' 
Leveille,^^^  Pradier-Fodere,^""  Cauehy,^"  Gueronniere,"^  Desjar- 
dins,"-    Boeck,ii3    Piedelievre,^^^    Rivier,^^^       Leroy,^^^    Nys,"^ 


^'^Ibid.,  pp.   48-50. 

iO'^Le  droit  de  la  guerre  maritime,  pp.    4.   6. 

lofi  j5,.o,-(  jjiiblic  de  I'E^irope,  pp.   543-558. 

i-o~  Droit  commercial  dans  ses  rapports  avec  le  droit  dcs  gens  ct  Ic  droit 
■civil,    (1874),   I,   pp.    109-111;    143-144;    cited   by   Boeck,    410-422. 

""  De  rinviolahilite  de  la  proprivte  privie  des  helligrrants  sur  mcr,  (1863), 
p.  7;  cited  by  Boeck,  pp.   440-442. 

^"'Taftel's  droit  des  gens  (Paris,  1863).  Ill,  p.  107,  n.  1  ;  Droit  international 
public    (Paris,  1885-1906)    VIII,   pp.   43-135. 

"i"  75it  respect  de  la  proprietc  privie  dans  la  gnerre  maritime  (1866);  see 
Boeck,  pp.  445-449. 

"»I/e  droit  public  et  VEurope  modcrne  (Paris,  1876),  II,  pp.  290-305; 
cited  by  Boeck,  pp.  449-450. 

Ill  TraU6  de  droit  commercial  maritime  (Paris,  1878),  pp.  35-45;  cited 
"by   Boeck.    pp.    450-452. 

^"  75e  la  proprietc  privfe  ennemie  sous  pavilion  cnncmi  (Paris,  1882),  pp. 
395-585. 

iu  Precis  de  droit  international  public  du  droit  des  gens  (Paris.  1894-1895), 
IT.   pp.    431-439. 

^^^  Principes   du  droit   des   gens    (Paris.    1896),    II.    pp.    3S1-S32. 

"'La  gurrre  maritime    (Brussels   and  Paris),   IPOO,  p.  144. 

1"  Le  droit  international    (Paris   find   Brussels,   1904),   III.   pp.   454-468. 
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Bonfils/^^  Bon,^^^  Despagnet/-*'  and  Peillon^-^  have  sustained  the 
thesis  of  iinniunity  with  varying  degrees  of  enthusiasm  for  the 
principle  of  the  reform. 

Cauchy  took  account  of  the  fact  that  as  civilization  has  pro- 
gressed, Avar  has  continuously  become  in  larger  part  a  relation 
between  states.  But  he  did  not  emphasize  the  legal  nature  of 
that  relationship,  as  a  principle  incumbent  upon  belligerents  to 
observe.  Instead  he  viewed  the  resj^ect  for  private  property 
in  war  as  an  evidence  of  the  advance  of  Christian  civilization, 
as  a  moderation  of  the  rigorous  rights  of  belligerents  by  the 
softening  of  custom  and  by  the  happy  development  of  a  gener- 
ous policy,  which  proposes  to  lessen,  so  far  as  possible,  the  evils 
of  war.  Cauchy 's  view  of  the  question  is  lacking  neither  in 
observation  of  the  realities  nor  in  hope  for  the  future. 

Boeck,  however,  maintains  that  Eousseau's  conception  of  war 
is  the  true  one,  and  that  it  does  not  entail  the  consequence  that 
individuals  must  be  regarded  simply  as  onlookers:  "Elle  signifie 
simplement  que  les  Etats  belligerants  ne  pourront  s'attaquer  aux 
particuliers  directement  ou  principalement,  que  les  droits  prives 
ne  sont  pas  eteints  par  la  guerre  et  ne  dependent  pas  du  bon 
plaisir  de  rennemi".^--  He  regards  capture  as  the  "direct 
negation"  of  the  princiide  that  war  is  a  relation  of  states  only 
and  insists  that  this  principle  is  actually  observed  in  continen- 
tal warfare. 

"II  est  non  moins  certains  que  des  abiis  out  ete  frequement  commis: 
le  principe  de  I'inviolabilite  se  lieurte  dans  la  guerre  continentale  a  de 
grandes  difficultes  d'application.  Mais  depuis  quand  les  violations  de 
la  regie  renversent  elles  la  regie  ell-meme?  Parce  qu'un  principe  de 
droit  est  viole,  ce  principe  n'existe  plus!  Plus  les  abus  sont  criants, 
plus  le  principe  s'afRrme  et  doit  etre  maintenu  vigoreuscment  par  le 
jurisconsulte.     La  n'est  pas  la  difficulte:    la  veritable  question  est  de 


^"Manuel  de  droit  internaiioncil  jmhlic,  4th  eel,  edited  bj  Fauchille  (Paris, 
1905),  p.   730. 

^"  La  f/nerre  russo-japonaise  et  la  nentralitf   (Montpellier,  1909),  p.   23. 

'"  Covrs  de  droit  international  public,  4th  ed.,  edited  by  C.  de  Boeck. 
(Paris,   1910),   pp.   1071-1075. 

"^  La  propriHv  privce  enncmie    (Paris,   1910). 

"'Boeck,  p.   5.52. 

^-^  Ibid.,  pp.  553-554.  And  on  p.  555:  "On  pent  done  dire  en  definitive, 
que,  malgr^  les  rcqui.sitions  et  les  contributions,  en  di'pit  de  bien  dos  mis^re3 
et  de.s  abuses,  la  propriety  privc'e  est  rospectee  sur  terre". 
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savoir  si,  dans  la  guerre  continentale,  les  particuliers  inoffensifs  sont, 
en  regie,  respectes  dans  leur  personne  et  surtout  dans  leurs  biens".'"^ 

Capture  cannot  be  likened  to  contributions  in  continental  war- 
fare, Boeck  says,  because  capture  "knows  no  other  bounds  than 
the  power  of  the  belligerent  while  requisitions  are  restricted  to 
the  needs  of  the  occupant".     He  attacks  capture  also  as  ineffica- 
cious, replying  to  the  argument  that  represents  it  as  the  sole 
means  of  attack  against  Great  Britain  with  the  declaration  that 
in  view  of  modern  inventions,  maritime  warfare  will  increase 
rather  than  decrease  in  effectiveness.     As  it  is,  he  says:     "Le 
commerce   ennemi    echappera   aux   atteintes    des   vaisseaux    de 
guerre    grace   an   pavilion   neutre     .     .     .     .     Le  moyen  d 'ac- 
tion ainsi  limite   n'aura  pas,   aujourd'hui   moins  que  jamais, 
eette  energie  terrible  et  decisive  que  se  plaisent  a  lui  attribuer 
ses  partisans."^-*     And  even  though  the  economic  interests  of 
an  opponent  nation  are  made  to  suffer  there  is  certain  to  be  a 
reflex  injury  to  those  of  the  other  belligerent. 

He  admits  the  importance  of  the  argument  that  merchant 
ships  can  readily  be  transformed    into    warships    or    used    as 
transports.     But    he   urges   that:     "Le    fait    qu'une    categoric 
quclconque  d'objets  pourrait  un  jour  etre  utilisee  pour  la  guerre 
ne  suffit  pas  pour  la  rendre  des  a  present  sujette  a  saisie  on  a 
capture     .     .     .     le    droit   ne   pent    prendre    en    consideration 
qu'une  necessite  militaire  actuelle  et  constat ee".     Boeck  Avould 
permit  the  capture  of  sueli   vessels,   but   not   until  they    were 
actually  in  military  use  or  about  to  be  so  used  immediately.     He 
would  have  advocated  sequestration,  with  restitution  or  indem- 
nity at  the  end  of  the  war,  for  other  sorts  of  merchant  vessels, 
but  for  the  fact  that  the  expenses  of  upkeep  during  war  would 
amount  to  the  vessel's  value,  and  that  this  would  result  in  great 
difficulties  between   the   captor   state   and   enemy    individuals. 
Instead,  therefore,  of  sequestration  for  such  ships,  Boeck  advo- 
cates that  the  right  of  requisition  be  establislied  as  regards  ves- 
sels susceptible  of  employment  in  warlike  operations,  and  that 
others,  not  susceptible  of  such  use,  be  allowed  to  go  entirely 
free  from  any  liability.     Likewise  he  would  establisli  a  right  to 
preempt  enemy  cargoes  under  enemy  flags  provided  they  could 

12'  Ibid.,  p.   557. 
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be  of  use  in  military  operations,  mentioning  such  articles  as  oil, 
food,  and  naval  stores.^ ^•'''  'i 

Boeck  believed  it  to  be  to  the  intciest  of  neutrals  that  cap- 
ture be  abolished,  because  they  suffered  in  common  with  the 
belligerent  nations  from  the  disturbance  of  commerce  by  war. 
"Mais  il  ne  faudrait  pas  aller  jusqu'a  dire,  connne  on  la  fait 
parfois,  que  les  neutres  out  droit  a  ce  que  le  principe  du  respect 
de  la  propriete  privee  soit  reconnu  et  applique  par  les  bellig- 
erants. '  '^-^ 

Considering,  finally,  the  policy  most  expedient  for  adoption 
by  Great  Britain,  France  and  other  states,  Boeck  comes  to  the 
conclusion  that  for  them  all  the  balance  of  advantage  lies  with 
immunity.  This  is  true  for  England  because  (1)  it  would  en- 
able her  to  concentrate  her  fleet,  (2)  her  existence  is  absolutely 
dependent  upon  her  maritime  commerce,  (3)  she  cannot  hope 
to  secure  her  immense  commerce  by  placing  it  under  the  neutral 
flag,  (4)  her  possible  continental  opponents  can  carry  on  their 
commerce  through  neutral  ports,  since  communications  have 
been  so  completely  developed ;  it  is  less  certainly  true  for  France 
because  already  two-thirds  of  her  commerce  is  transported  in 
foreign  vessels — Boeck  does  not  mention  how  large  a  proportion 
of  this  amount  is  carried  by  English  vessels — and  the  remainder 
could  readily  be  transferred  in  time  of  war.  And  France  can 
have  recourse  to  the  import  of  necessities  by  land  if  necessary. 
Nevertheless  Boeck  inclines  to  agree  with  Mably  that  it  is  to  the 
interest  of  France  to  spare  herself  the  injuries  which  capture 
involves,  since  the  war  of  1870-1871  had  demonstrated  that 
"C'est  sur  terre  que  se  viderait  le  debat  et  que  se  deciderait  le 
sort  de  la  France."^"  Even  though  it  be  granted  that  capture 
would  be  of  greater  advantage  in  itself  in  a  war  with  England,. 

"croire  que  la  capture  est  entre  les  mains  de  la  France  une  arme  aussl 
redoubtable  centre  I'Angleterre,  c'est  se  faire  une  Strange  et  danger- 
euse  Illusion,  que  contrcdisent  I'histoire  de  la  guerre  de  Cent-Ans,  celle 
de  la  guerre  de  la  succession  d'Espagne,  qu'on  evoque  sans  cessp,  celle 
de  la  guerre  de  Sept-Ans,  enfin  I'hi.stoire  des  guerres  de  la  RSvolution. 
et  de  I'empire". " 


'»7birf.,  p.    565. 

'5'  Ibid.,  p.    566. 

^^  Ihid..  p.    580. 

»»'/birf.,  p..   581. 
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Subsequent  French  writers  have  not  advanced  the  theory  be- 
yond the  position  reached  by  Boeck.  It  is  of  interest  to  note 
that  Nys,  while  arguing  for  immunity  principally  on  practical 
grounds  and  on  the  basis  of  neutral  rights,  is  in  accord  with  his 
school  in  holding  that :  ''Relation  d'Etat  a  Etat  et  non  relation 
d'homme  a  homme,  la  guerre  ne  pent  f rapper  les  biens  des  par- 
ticuliers;  la  regie  est  vraie  dans  la  guerre  sur  mer  comme  dans 
la  guerre  sur  terre. "  Pradier-Fodere  has  made  an  extended 
examination  of  the  history  of  the  question  and  of  its  present  im- 
portance in  practice  and  theory.  While  asserting  strongly  the 
necessity  for  viewing  it  as  in  the  main  a  legal  and  humanitarian 
issue,  he  is  willing  to  regard  the  necessities  of  war,  and  to  ex- 
clude from  protection  enemy  merchant  vessels  Avhich  "accept 
directly  or  indirectly  functions  which  permit  their  being  re- 
garded as  instruments  of  war";  he  would  also  admit  with  Boeck 
the  propriety  of  the  requisition  of  merchant  vessels  of  the  enemy 
and  of  the  preemption  of  enemy  food,  oil,  clothing,  and  other 
like  articles  on  board  such  vessels,  in  eases  of  necessity,  while 
refusing  approval  to  sequestration.  This  learned  writer  sums 
up  the  prospects  for  immunity  in  the  following  paragraph : 

"These  three  sorts  of  manifestations — of  publicists,  of  commercial 
interests,  of  public  agencies — show  the  progress  that  has  been  made 
and  that  something  other  than  a  chimera  is  being  pursued.  The  aboli- 
tion of  this  iniquitous  means  of  warfare  will  take  place  when  all  states 
shall  have  come  to  realize  that,  independently  of  moral  considerations, 
which  are  nevertheless  so  fundamental,  they  are  all  interested,  bel- 
ligerents or  not,  in  preventing  the  exchange  of  the  products  of  their 
industry  and  agriculture  from  being  annoyed  or  interrupted;  that  by 
virtue  of  the  solidarity  which  exists  between  peoples,  one  nation  can- 
not be  impoverished  without  prejudice  or  suffering  to  others,  that  to 
ruin  the  commerce  of  his  enemy  is  to  prepare  the  ruin  of  his  own; 
that  private  property,  finally,  should  be,  in  war  as  in  peace,  on  sea  as 
on  land,  respected  by  governments  as  well  as  by  individuals,  because  it 
is  at  the  basis  of  all  society". 

Pcillon  denies  the  Ihcsis  that  capture  is  the  sanction  of  the 
prohil)ition  by  one  belligerent  of  the  other  belligerent's  right  to 
use  the  seas.  "One  no  longer  speaks  of  interdicting  the  sea  to 
liis  enemies."  He  regards  Lorimer's  "very  curious  legal 
theory"  according  to  which  a  state  should  indemnify  its  citizens 
for  losses  sustained  through  capture  as  "ingenious  but  Uto- 
pian."    "The  state,"  he  says,  "will  refuse  to  accept  the  receipt 
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delivered  by  the  adversary  because  to  accept  it  would  be  to  in- 
vite the  remorseless  capture  of  the  property  of  its  subjects." 
He  brings  out,  also,  the  idea  that  war  at  sea  is  regarded,  in  spite 
of  the  theoretical  freedom  of  private  property  on  land,  as  more 
merciful  than  continental  warfare  simply  on  the  assumption  of 
non-resistance  which  he  regards  as  an  unnatural  assumption. 
And  he  denies  that  mercantile  losses  through  capture  are  less 
hard  on  individuals  than  losses  through  requisitions  and  contri- 
butions in  land  war. 

"Every  merchant  has  general  expenses,  the  interest  on  capital  en- 
gaged is  lost  and  ruin  sometimes  follows.  The  landed  proprietor  suf- 
fers no  more  than  the  ravaging  of  his  crops.  Merchants  can  insure 
themselves,  indeed,  but  if  the  payment  of  insurance  premiums  shall 
absorb  the  profits,  ventures  are  useless." 

Raynaud  goes  too  far.  Peillon  holds,  in  saying  that  if  merchants 
suffer,  so  much  the  worse  for  them,  that  they  have  taken  the 
risk  and  should  expect  to  stand  the  loss.  ''A  merchant  gains 
not  for  himself  alone,  loses  not  for  himself  alone. ' '  Injuries  to 
maritime  commerce  are  felt  throughout  an  entire  country. 

With  Boeek,  Nys,  and  Pradier-Fodere,  Peillon  agrees  as  to 
the  propriety  of  instituting  the  rights  of  requisition  and  pre- 
emption at  sea.  He  would  go  farther  than  the  last  named  and 
permit  sequestration.  He  believes  with  Dupuis  that  other 
powers  than  Great  Britain  would  render  impossible  the  aboli- 
tion of  prize  today.  But  he  refuses  to  admit  that  France  would 
actually  lose  by  the  abandonment  of  prize.  "A  nous  il  semble 
qu  'il  y  aurait  progres  a  proteger  les  droits  des  particuliers. 
Jamais  la  guerre  ne  sera  trop  douce." 

5.     Opinion  in  Other  Eui'opean   ("ountries 

It  is  proper  to  mention  certain  other  continental  Avriters 
whose  attitudes  upon  the  present  question  are  important. 
Among  these  the  principal  pul)lications  opposing  the  reform  are 
those  of  Tetens,^-"  Negrin,!""'  Riquelme,'-'i  and  Olivart.^^*-     The 


'^  Considerations  sur  les  droits  ri'ciproques  dcs  puissances  belligirantes 
rt  des  puiHsances  neutres  (French  Edition,  Copenhagen,  1805),  pp.  10-17 
(Danish)  ;    cited   by  Boeck.   pp.    415-417. 

^■■1  Traiado  elemental  de  dereclio  ititernacional  maritimo  (1873 1,  pp.  116— 
164  ;   see  Boeck,   pp.   549-551. 

^'^  EIrmentos  de  derecho  publico  intcrnacional   (M.ifaro,  1875),  pp.  258-303. 

^'^  Tratado  de  derecho  internacioniil  publico,  4tli  od.,  (Madrid,  1903),  pp. 
205-225. 
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partisans  of  inviolability  are  more  numerous.  Pinheiro  Fer- 
reira.^^^  Eochusscn,"^  Rolins-Jaequemyns,^^^  Saripolos/^*'  F. 
Martens,^^"  Katchenowsky/^^  Lancla/^^  Laveleye/^"  Beer  Por- 
tugael,^*^  and  Kleen^'"^  have  given  the  advantage  of  their  influ- 
ence to  the  movement  for  reform,  an  influence  which  has  con- 
tributed much  to  determine  the  general  tone  of  continental 
opinion. 


6.     English  Opinion 

The  English  tendency  to  disregard  theoretical  for  practical 
considerations  has  been  fully  illustrated  in  the  history  of  the 
question  of  inviolability  in  England.  The  treatise  of  Ward 
which  was  published  in  1801  condemned  the  idea  that  commer- 
cial peace  and  military  war  are  compatible  and  set  the  general 
lines  which  English  theorists  have  since  followed.^*^  Manning 
in  1839  declared  that  "when  war  exists  between  two  states,  all 
the  individual  members  of  one  state  are  the  enemies  of  all  the 
individual  members  of  the  other  belligerent  state  .  .  . ;  no 
pacific  relations  can  be  entertained  between  them,  unless  under 
the  provisions  of  express  convention ;  all  trade  is  suspended,  no 


133  Cottrs  de  droit  public  interne  et  externe  (Paris,  1830),  II,  pp.  106-llL', 
(Portuguese)  ;  cited  by  Boeck,  p.  417. 

13*  De  occupatio  honoruni  j^rivatorum  in  hello  maritimo  (1857)  (Dutcli)  ; 
cited  by  Boeck,  pp.  430-431. 

135  Review  of  E.  Carron's  "La  course  maritime"  in  R.  D  I.,  1875,  VII,  pp. 
697-698  ;  "Chronique  du  droit  Internationar'  in  R.  D.  I.,  1878,  X,  p.  26. 

^^The  Laio  of  Nations  (Athens,  1861),  II,  pp.  424-434  (Greek)  ;  cited  by 
Boeck,  p.   460. 

^^ Les  droits  de  la  proprirtc  privi'e  pendant  la  gncrre  (1869,  Russian)  ; 
cited  by  Boeck,  p.  460. 

i3spn«e  Lfiw  (London,  1867),  pp.  182-183  (Russian);  cited  by  Boeck. 
pp.   460-461. 

i""  i?Z  derecho  de  la  guerra  coriforme  a  la  moral  (1877),  II,  pp.  116-122; 
cited  by  Boeck,  pp.   461-462. 

^*^  Du  respect  de  la  proprirtS  privce  snr  mer  en  temps  de  c'^'erre  (Brussels. 
1875),  and   in  R.  D.  I.,  1875,  pp.   559-602. 

'*^  Oorlops-en  neutraliteitsrecht   (Tlie  Hagrie,  1907),  pp.   344-347. 

I'^iofs    et   usages   de   la   nevtralitv    (Paris,    1900),   II,    pp.    689-691. 

"^Treatise  of  the  Relative  Rights  and  Duties  of  Belligerent  and  Neutral 
Powers  in  Maritime  Affairs  (Repub.  London,  1875)   Passim. 
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contracts  are  legal,  no  debts  can  be  enforced,  and  no  suits  sus- 
tained in  courts  of  law,  by  or  against  an  enemy.  ""^  Wild- 
man,^'^  Phillimore,^*''  and  Twiss,"^  similarly  refuse  to  accept  the 
continental  formula  upon  the  legal  relationships  created  by  war. 
Not  so  Lorimer"®  Avho  admits  that:  "War  being  a  public  rela- 
tion entered  into  by  states  in  their  political  capacity,  and  for 
public  purposes,  and  not  by  their  private  citizens  for  private 
purposes,  the  rights  which  war  confers  are  public  rights  only." 
But  he  avoids  the  consequences  wliich  other  writers  have  dra^^^l 
from  this  maxim  by  asserting  that  the  state  may  convert  private 
rights  into  public,  and  private  property  into  public,  e.  g.,  the 
state  demands  taxes,  it  may  condemn  a  man's  property  on  con- 
dition of  payment  at  a  value  set  by  the  state.  Therefore,  al- 
though belligerency  does  not  entitle  the  belligerent  to  enforce  a 
sale  on  the  private  owner,  there  can  be  no  doubt  that,  in  ac- 
cordance with  the  law  of  nations,  it  entitles  him  to  enforce 
purchase  on  the  state  of  which  the  private  owner  is  a  citizen. 
From  these  premises,  Lorimer  works  out  his  plan  of  state  in- 
demnification for  the  losses  of  private  citizens,  owners  of  prop- 
erty captured  by  the  enemy,  a  plan  which,  while  freeing  par- 
ticular individuals  from  unjust  burdens  at  the  same  time  con- 
verted the  losses  from  an  indirect  into  a  direct  means  of  pres- 
sure working  in  the  interests  of  peace.  Lorimer  did  not  desire 
the  abolition  of  capture  which  he  held  to  be  the  least  dangerous 
to  life  and  to  morals  of  all  forms  of  warfare,  a  real  means  of 
economic  pressure,  and  to  England  a  right  which  could  affect 
no  injury  to  her  carrying  trade  that  could  not  be  covered  by 
"the  mci-est  trifle  of  increased  insurance,"  while  "as  the  mari- 
time trade  of  the  oj^posite  belligerent  would  l)e  annihilated,  it 
is  prol)able  tliat  the  belligerent  value  of  tlie  retention  of  the 
right  would  greatly  outweigh  any  loss  which  [England]  should 
sustain  from  neutral  competition." 


"*Lotc  of  Nations,  p.   166. 

^*' Itistitutes    of   Intirnational   Laiv    (London,    1849).    II,    p.    8. 
^**  Commentaries  ujion  International  Laic,  III,    pp.    120-122. 
'"  Law  of  Nations,  II,  p.  141  ff. 

^*»  The  Institutes   of   the   Law    of  Katinns    (Edinburgh    and   London,    1883- 
1SS4),    II.    p.    93ff. 
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Lorimer  thus  suggests  that  insurance  nia.y  render  his  own 
plan  unnecessary.  In  so  doing  he  was  undoubtedly  taking  too 
sanguine  a  view  of  the  effect  of  war  or  rumors  of  war  upon  in- 
surance rates,  and  the  wisdom  of  such  a  plan  as  that  developed 
by  him  was  afrirmed  by  the  report  of  the  liOijal  Commission  on 
tlie  Supply  of  Food  and  Raw  Material  in  Time  of  Wrtr.^*'-* 

This  idea,  though  one  for  municipal  and  not  international 
law  to  develop,  has  an  interest  which  may  justify  the  observa- 
tion that  the  natural  reluctance  of  a  government  to  undertake 
unnecessary  exi:)enses  would  probably  be  too  strong  to  be  over- 
come. Commerce  being  a  profitable  undertaking,  especially  in 
time  of  war,  it  is  doubtful  whether  merchants  would  ever  be 
driven  to  cover  to  such  an  extent  as  to  make  it  necessary  for  a 
country,  in  order  to  obtain  what  it  needs  by  sea,  to  encourage 
them  by  offers  of  indemnity.  On  the  other  hand,  no  government 
would  wish  to  indemnify,  if  the  enemy  had  gained  such  pro- 
nounced supremacy  as  to  render  the  capture  of  an  adventurous 
merchantman  practically  certain. 

Sheldon  Amos  was  the  forerunner  of  English  writers  more  en- 
couraging to  the  partisans  of  immunity,  seeing  in  war  a  strug- 
gle between  states  and  noting  the  tendency  toward  a  more  merci- 
ful treatment  of  enemy  property  at  sea.^'""  Contemporaneously 
with  his  lectures  there  were  published  two  books  by  members  of 
the  Maritime  League  for  the  Resumption  of  Naval  Rights  in 
Great  Britain,  Avhich  not  only  refused  to  consider  immunity,  but 
demanded  the  renunciation  of  the  Declaration  of  Paris.^"'^ 

Tlie  list  of  English  writers  might  be  greatly  extended.^^'-     For 


^^0  Parliament  or  y  Papers,  Ctl.   2643,  sec.   266,   1905.     See  postea.  B. 

^''Lectures  on  International  Laxo  (1874),  IV  and  VI;  see  Boeck.  pp. 
646-547. 

^=1  Johnstone,  Handbook  of  Maritime  Rights  (London,  1876),  pp.  25-142; 
cited  by  Boeck,  pp.  547-548;  Bowles,  T.  G.,  Maritime  Warfare  (2nd  ed., 
London,  1878)  ;  see  Boeck,  pp.  548-549;  Sea  Laio  and  Sea  Power  (London, 
1910),  also  by  Mr.  Bowles,  vehemently  attacks  the  movement  for  immunity. 
On  Aug-ust  8,  1914,  Mr.  Bowles  urgred  that  England  should  renounce  the 
Declaration  of  Paris  (Times,  London,  August  8,  1914,  p.  9).  Professor 
Holland  replied  that  the  suggestion  was  one  against  which  it  was  super- 
fluous to  argue  since  the  rules  of  the  Declaration  had  met  with  general 
acceptance  for  nearly  sixty  years.      (Times,  London,  August  14,  1914,  p.  7.) 

«'The  monographs  of  Bentwich.  Norman,  The  Law  of  Private  Property  in 
War  (London,  1907)  ;  of  Latifii,  Alma,  Effects  of  War  on  Property  (London. 
1909)  ;    and    of    Loreburn,    Earl,    Capture    at    Sea    (London,    1913)  ;    and    the 
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the  purpose  of  obtaining  a  correct  estimate  of  professional  opin- 
ion in  England  today  the  views  expressed  by  Hall,  Westlake, 
and  LaAvrenec  will  suffice,  those  of  Oppenheim  having  already 
been  noted.^''^ 

Hall  condemns  the  doctrine  that  war  is  a  relation  simply  be- 
tween states  (1)  as  being  a  fiction  which  rests  upon  an  impos- 
siljle  **  distinction  between  the  public  and  private  aspects  of  the 
individual"  and  (2)  as  being  ''mischievous,"  in  that  it  is  de- 
liberately made  the  ''false  basis"  of  the  argument  which  brands 
"a  practice  as  an  iniquitous  contravention  of  rule,  which  in 
reality  is  in  harmony  with  the  ground  principles  of  the  laws  of 
war.  "^'''*  In  answer  to  the  assertion  that  it  is  unjust  to  retain 
this  last  exception  to  the  principle  of  immunity  he  points  to  the 
subjection  of  private  individuals  to  contributions  and  requisi- 
tions. To  the  argument  for  the  application  of  greater  humanity 
to  sea  warfare  he  replies  that  not  only  is  capture  more  mild  in 
effect  than  requisition,  but  that  it  is  often  an  instrument  of  war 
of  a  much  more  efficient  kind  than  requisitioning  has  ever  shown 
itself  to  be. 

"Writing  in  1875  the  same  writer  had  analyzed  the  interna- 
tional situation  and  di-awn  from  it  the  conclusion  that  the  pre- 
ponderance of  opinion  in  favor  of  inviolability  was  such  as  to 
justify  Great  Britain  in  renouncing  her  traditional  policy.  "So 
far  as  the  immunity  of  hostile  private  property  at  sea  is  con- 
cerned, the  answer  to  the  question  [the  advisability  of  accepting 
innovation]  depends  in  the  main  upon  whether  England  will  do 
more  harm  to  her  enemies  by  capturing  their  property  than  she 
will  by  losing  her  own."^''"'  But  another  and  important  consid- 
eration was  the 


pamphlets  of  Hirst,  F.  W.,  Commo'ce  and  Property  in  Xaval  Warfare 
(London,  1906)  :  of  "Mancunian".  The  Freedom  of  Commerce  in  War  (Lon- 
don, 1914)  ;  and  of  ^Maodonnell,  Sir  John,  Some  Plain  Reasotis  for  Immunity 
from  Capture  of  Private  Property  at  Sea  (London,  1910)  are  concise  and 
quite  readily  availaV)]e.  That  of  Cohen,  Arthur,  The  Immu)iity  of  Enemy's 
Property  from  Capture  at  Sea  (London,  1909)  is  often  quoted  but  is  appar- 
ently difflfult  to  obtain  evon  in  England  and  has  not  been  accessible  to  the 
writfT. 

''» .\ntea.  p.  85. 

^■>  International  Law.  6th  ed..  edited  by  J.  B.  Atlay  (Oxford,  1900).  pp. 
63-70. 

''■■•"On  Certain  Propo>^fd  Changes  in  International  Law",  in  Contemporary 
Pcvietv.  26.   187.").  p.   737. 
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"weight  and  bulk  of  opinion.  Neutrals  will  not  throw  their  sword 
into  the  scale  for  the  sake  of  an  abstract  principle;  but  their  inter- 
•ests  will  be  directly  affected  to  the  extent  that  their  trade  with  the 
belligerent  whose  ships  are  captured  is  carried  on  in  his  vessels  and 
by  his  merchants.  They  may  suffer  by  the  privation  of  commodities 
which  are  necessary  to  their  comfort,  or  to  the  existence  of  their  in- 
•dustries;  and  their  traders  may  see  their  profits  disappear  in  the 
forced  sales  which  they  are  practically  reduced  to  make  when  vessels 
laden  with  their  goods  are  captured  and  taken  into  the  ports  of  a 
-country  which  is  not  their  intended  market.  If  the  injury  which  they 
receive  is  not  enough  to  move  them  to  active  interference,  their  neu- 
trality will  become  malevolent,  and  an  inclination  to  embarass  the 
power  which  hurts  them  will  grow,  the  more  that  they  look  upon  the 
mischief  which  is  done  to  them  as  unnecessary,  and  the  motive  which 
causes  its  infliction  as  unjustifiable".^^ 

Hall  regarded  the  governments  and  publicists  of  Eussia,  Ger- 
many, Austria,  Italy,  and  the  minor  states  as  at  that  time  ready 
and  anxious  to  obtain  the  general  adoption  of  inviolability. 

Answering  the  ultimate  question,  that  of  the  direct  effects  of 
capture  in  war.  Hall  contended:  (1)  that  England's  navy  Avas 
inadequate  both  to  give  battle  and  to  defend  her  enormous  com- 
merce;  (2)  that  English  commerce,  being  essential  to  England's 
existence,  was  more  sensitive  than  that  of  any  other  country ;  the 
effects  of  uncertainty  shown  by  the  rise  of  insurance  rates  to 
a  prohibitive  level,  and  in  the  transfer  of  ships  to  neutral  regis- 
try, Avould  be  more  severe  if  England  were  at  war  than  they  had 
l3een  in  the  American  Civil  AVar.  Granted  that  in  the  mean- 
time the  shipping  of  her  enemy  would  be  ruined,  the  relative 
Tinim.portance  of  that  industry  to  any  country  except  England 
would  mean  a  correspondingly  less  significant  injury  to  it;  (S) 
that  England's  dependence  upon  other  countries  for  her  food 
and  raw  materials  was  absolute,  and  that  these  articles  could  not 
be  obtained  by  the  use  of  neutral  ships  at  the  beginning  of  a  war 
if  indeed  at  any  time ;  that  this  was  not  true  of  any  of  her  pos- 
sible opponents.  His  general  conclusion  was:  "The  fact  is, 
whether  Ave  like  to  face  it  or  not,  that  in  a  purely  maritime  war 
England  can  reap  little  profit  and  might  find  ruin."^" 

In  his  later  Avork  TTall  comments  briefly  upon  this  article: 


""Ibid.,  p.    739. 
^-Ubid.,  pp.    743-751. 
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■"The  reasons  which  were  then  urged  have  grown  stronger  with 
each  successive  year;  and  the  dangers  to  which  the  practice 
woukl  expose  the  country  are  at  length  full}^  recognized.  "^^^ 

Lawrence  regards  it  as  axiomatic  that  capture  cannot  be  con- 
sistently attacked  on  humanitarian  grounds  by  those  who  carry 
on  land  warfare.  And  he  contends  that  the  facts  need  only  be 
remembered  to  enable  one  to  traverse  the  contention  that  war  is 
simply  a  relation  of  state  to  state. 

The  decision  for  or  against  the  abolition  of  capture  must  be 
made — since  capture  is  relatively,  if  not  absolutely,  inhumane — 
after  balancing  the  acknowledged  moral  gain  that  would  accrue 
against  the  influence  of  capture  in  shortening  and  preventing 
wars.  To  the  generality  of  states  today  capture  would  not 
operate  as  a  potent  means  of  offense  nor  would  it  cause  them  to 
discontinue  fighting.  To  certain  states  such  as  the  United  States 
the  right  Avould  be  of  minor  importance,  to  such  as  Norwaj^  it 
might  be  fatal. 

The  considerations  that  must  move  England,  says  Lawrence, 
are  (1)  that  neutral  shipping  would  not  be  capable  of  carrying 
British  commerce  and  that,  even  if  neutral  capital  could  finance 
the  purchase  of  British  vessels,  the  enemy  would  refuse  to  recog- 
nize their  transfer  as  valid;  and  (2)  that  since  she  must  con- 
tinue to  carry  on  the  greater  part  of  her  commerce  herself,  it 
is  absolutely  essential  that  England  be  able  so  to  minimize  risks 
as  to  prevent  panic  freight  and  insurance  rates. 

Lawrence  doubts  the  ability  of  the  Englisli  navy  to  maintain 
such  continuous  control  of  the  routes  of  commerce  as  to  assure 
the  safety  of  commerce.  And  he  points  out  the  uselessncss  of 
capture  against  weak  mercantile  powers  and  the  superiority  of 
blockade  against  an  insular  power.  But  he  undoul)tedly  lays 
too  much  stress  upon  the  sanctity  of  international  agreements 
and  upon  the  permanence  of  the  Declaration  of  London,  to 
wliich  lie  looks  for  a  j)i-evcntion  of  an}'  "great  stretching  of  the 
law  of  contraband  and  blockade. "^^'^  Based  upon  those  argu- 
ments his  conclusion  "that  on  Ihe  whole  the  i)i'()p()sc(l  change 
would  be  beneficial"  is  less  encouraging  than  ]iartisans  of  im- 
munitv  would  desire. 


^'^International  Law,  p.   412. 

^'■^  Principles  of  International  Law,  5th  ed.,    (I^ondon.  101."?).  pp.   490-r>08. 
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Westlake  dissociates  the  question  of  immunity  from  any 
theory  of  the  relations  between  stales  and  their  subjects;  the 
''justifieation  [of  capture]  must  lie  in  its  effect  on  the  fortunes 
of  a  war."  For  England  the  most  important  aspect  of  the 
problem  is  that  of  the  means  Avhich  capture  provides  for  pre- 
venting an  invasion  by  the  capture  of  possible  transports  and 
their  erews.^*^*^  The  argument  which  is  based  upon  the  probable 
transfer  of  British  ships  to  neutral  registry  he  holds  to  be  inef- 
fective for  practical  reasons,  such  as  we  have  already  noted; 
that  wiiich  points  to  England's  economic  dependence  is  weak  in 
that  it  fails  to  provide  for  probable  extensions  of  blockade  and 
contraband ;  neutrals  are  to  be  considered,  but  their  complaints 
do  not  become  dangerous  if  wars  are  short;  it  is  illogical  for  a 
state  to  demand  that  sequestration  replace  capture  wdiile  re- 
fusing to  indemnify  its  own  nationals. 

In  view  of  these  facts,  and  since,  further,  the  liability  of  dis- 
tress is  being  constantly  reduced  by  the  development  of  insur- 
ance, and  because  the  use  of  steam  has  lessened  the  danger  of 
capture  which  has  never  proved  fatal  in  past  wars  "there  does 
not  .  .  .  seem  any  sufficient  reason  why  England  should 
promote  the  immunity  of  private  property  at  sea  from  the  bur- 
den of  military  necessity,  which  lies  heavy  on  private  property 
on  land  in  the  shape  of  requisitions  and  contributions."^"^ 

These  three  arguments,  then,  place  little  emphasis  upon  the 
capacity  for  offensive  operations  which  capture  provides  to  the 
greatest  of  naval  powers.  Hall  and  Lawrence,  while  assuming 
that  Great  Britain  would  in  any  war  eventually  gain  control  of 
the  seas,  consider  the  dangers  of  an  interim  period  too  great 
to  be  compensated  for  later,  especially  (in  the  view  of  Hall) 
when  the  ultimate  gaining  of  supremacy  is  likely  to  result  in 
arousing  neutral  hostility.  And  Westlake  regards  capture  not 
so  much  as  a  direct  weapon  of  offense  as  an  indirect  one  of  de- 
fense. 

A  third  aspect  of  the  question  is  given  most  attention,  i.  o., 
the  importance  of  capture  as  a  means  of  offence  against  Eng- 
land.    As  we  have  seen,  Westlake  declines  to  accept  the  gloomy 


""The  rif?ht  to  imprison  the  crew  of  a  merchant  vessel  has  been  rondered 
doubtful,  to  say  the  least,  by  XI  H.  C.  Art.  6  ;  see  Scott,  H.  P.  C,  II.  p.    167. 
^'^International   Laio    (1907),    II.    pp.    130-132. 
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deductions  of  Hall,  whereas  Lawrence  enlarges  upon  them.  We 
have  already  observed  that  Oppenheini  is  a  partisan  of  capture. 
In  view  of  this  contrariety  of  opinion,  the  question  of  what  pol- 
icy may  be  best  for  Great  Britain  to  advocate  may  well  be  con- 
sidered difficult  of  determination.^"^ 

7.     American  Opinion 

The  opinions  of  publicists  in  the  United  States  are  of  interest 
in  contrast  with  the  consistent  policy  of  our  Government  in 
favor  of  immunity.  The  foremost  among  them,  Wheaton,  justi- 
fies capture  without  reference  to  the  peculiar  circumstances  of 
his  own  country."^  Halleck  also  follows  the  English  school.^"^ 
Dana,  Mahan,  and  Stockton  have  taken  a  position  of  hostility  to 
the  proposed  reform.  Dana  bases  his  view  upon  general  con- 
siderations regarding  the  nature  of  private  property  at  sea.^*^" 
Stockton  believes  that  the  United  States  has  now  no  interest  in 
procui'ing  inviolability  and  that  the  right  of  capture  should  be 
retained  as  a  preventive  of  war.^'^''  ]\Iahan  refutes  the  attempt 
at  drawing  an  analogy  between  property  on  land  and  at  sea ;  the 
latter  he  declares  is  "not  private  property  in  the  ordinary  sense 
of  the  word"  but  is  "engaged  in  making  money  for  the  state." 
To  interfere  with  external  commerce  "conduces  directly  to  the 
ends  of  the  war  by  producing  a  bloodless  exhaustion,  compelling 
submission,  and  that  at  the  least  expense  of  life  and  suffering." 
In  the  same  connection  he  says : 

"In  view  of  the  limitation  of  their  means,  otherwise,  for  enforcing 
their  necessary  policy  they  [sea  powers]  should  at  least  delay,  and 
maturely  weigh  the  general  question,  before,  in  deference  to  supposed 
particular  advantage,  they  pledge  themselves  antecedently  to  the 
greater  immunities  now  clamorously  demanded". "' 


i«2  Professor  Holland  has  expressed  an  opinion  unfavorable  to  the  pros- 
pects of  immunity.  For  his  opinion  see  article  by  Admiral  Stockton  in 
A.  J.   I.  L.    (1907),  pp.    935-936. 

'"Mr/iertfon's  Elements  of  luternationnl  Law  (1836),  edited  by  Coleman 
Phillip.<;on    (London,   1916).   p.    569. 

^''^  IfaUecl's  Intcrnuiional  Law  (18G1),  Baker's  ed.  (London.  1908),  II, 
pp.   1.   98. 

"••■■J.   P.   Atlay'.s   Edition   of   Whrnton    (London,   1904).  p.    498. 

"^Outlines  of  Intrrnational  Law,  (New  York,  1914).  pp.  340-343;  "Im- 
munity  from   Capture"   in   A.   J.   T.   L.,    1907,   pp.   930-943. 

^■■' The   Prnhlem    of  Asia    (Poston.    1900).    pp.    51-54. 
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On  the  opposing  side  of  the  question  in  the  United  States  the 
writings  of  Lieber/*'^  Dudley  Field,^''''  Woolsey,^"'^  Butler/'^ 
and  Professor  Hershey/'-  may  be  cited  as  representative. 

Finally,  it  should  be  noted  that  the  learned  Argentinian  pub- 
licist, Calvo,  has  urged  the  proposition  of  reform.^"'^ 

Discussion  of  the  facts  and  tendencies  which  are  emphasized 
in  the  history  of  the  theory  of  immunity  will  be  left  to  a  later 
chapter.  The  conclusions  to  which  the  study  of  theory  leads 
may  be  rendered  more  practical  by  observing  the  activities  of 
public  and  private  agencies,  to  some  of  wliich  the  proposed  re- 
form has  appeared  worthy  of  consideration,  to  others  essential. 
This  purpose  the  second  part  of  this  chapter  aims  to  serve. 

B.     Public  and  Private  Proposals  for  Reform 

Previous  chapters  have  outlined  those  projects,  for  complete 
or  partial  acceptance  of  the  principle  of  respect  for  private 
property  at  sea,  which  succeeded  in  becoming  a  part  of  the  prac- 
tice of  certain  states.  This  portion  of  the  present  chapter  will 
present  a  sketch  of  the  more  important  concerted  efforts  which 
have  been  made  at  intervals  by  legislative,  commercial,  and 
scientific  bodies,  efforts  which,  though  not  to  be  ranked  with 
those  previously  examined,  undoubtedly  have  contributed  more 
than  can  be  estimated  to  the  successful  entrance  of  the  latter 
into  practical  affairs. 

On  May  29,  1792,  Deputy  Kersaint  of  Paris  laid  before  the 
Corps  LegislaUf  a  proposal  to  suppress,  without  condition  of 
reciprocity,  both  privateering  and  capture  by  public  armed  ves- 


^**  "Reflexions  et  proj&ts  il  propos  de  ventes  d'armes,"  etc.  in  R.  D.  I., 
1872.   p.    467ff. 

'"^Outlines  of  an  International  Code,  2nd  ed.  (New  York,  1876),  pp.  526- 
530. 

^■'o  International    Lav,    6th    ed.    (New   York,    1890),    pp.    239-240. 

"» "Freedom  from  Capture"  in  N.  A.  R.,  CLXVIII,  p.  55;  "Immunity  of 
Private  Property"  in  Report  of  International  Lav?  Ass'n  (1900)  p.  66  ff. 
Mr.  Butler  compiled  (in  1898)  a  li.st  of  documonts  concerninK  inviolability 
which  wore  transmitted  by  the  Secretary  of  State  to  the  representatives  of 
thf  United  States  at  the  first  Hague  Conference.  {Doc.  of  f^fatc  DepnrtmenT, 
May  20.  1899). 

"^Essentials  of  Internation'il  Public  Lav)   (New  York.  1912).  p    Ml.  n.   56. 

'"Le  droit  international  (Paris,  1896^  5th  ed.,  IV.  p.  332  ff.,  VI,  pp.  504- 
505. 
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sels.  Ill  view  of  the  contrary  practice  of  enemy  nations  M. 
Granet  proposed  to  abolish  both  practices  on  condition  of  reci- 
procity only ;  M.  Lasource  wished  to  abolish  privateering  only, 
Avhile  a  fourth  proposition  recommended  proposals  to  other 
states  to  that  end.  The  debate,  though  mainly  concerned  with 
privateering,  included  an  exposition  of  the  arguments  for  and 
against  prize  in  general,  and  was  terminated  by  the  adoption  of 
a  resolution  asking  the  executive  to  negotiate  with  foreign  pow- 
ers for  the  abolition  of  privateering.  To  the  circular  sent  out^ 
the  United  States  was  the  only  great  power  to  reply  in  a  favor- 
able sense.  Hamburg,  Bremen,  and  Liibeck  gave  their  uncon- 
ditional adherence.  The  French  Government,  therefore,  on 
January  7,  1793,  decreed  the  maintenance  of  privateering.^'* 

The  Panama  Congress  of  1826  did  not  accomplish  any  ma- 
terial result  in  the  direction  of  immunity.^"^  Calvo  says,  how- 
ever, that  its  work  constitutes,  by  its  general  tendencies,  one  of 
the  historical  antecedents  of  the  doctrine  proclaimed  thirty  years 
later  by  the  Congress  of  Paris.^'*' 

AVith  the  signing  of  the  Declaration  of  Paris  there  began  in 
England  the  struggle  between  the  partisans  of  the  rules  which  it 
contained,  who  frequently  desired  further  advance,  and  those 
who  believed  that  England  should  maintain  the  ancient  practice. 
Cobden,  on  November  8,  1856,  wrote  to  the  Manchester  Chamber 
of  Commerce  a  letter  in  which  he  expresed  regret  that  England 
had  not  herself  taken  the  initiative  in  proposing  the  more  com- 
plete reform  advocated  by  Marcy.^'^  On  November  10  of  the 
same  year  Lord  Palmerston  assured  the  Liverpool  merchants  of 
his  satisfaction  with  the  Declaration  and  of  his  belief  that  com- 
plete freedom  from  capture  would  soon  be  accorded  to  com- 
merce, adding  tlie  oft-quoted  declaration  that  there  had  been  no 
historical  instance  of  the  conquest  of  an  important  power  by  in- 
flicting losses  upon  individuals.^'^  Yet  by  1860  Palmerston 's 
attitude  had  changed  and  he  replied  to  a  deputation  of  English 
merchants,  who  urged  him  to  sustain  before  Parliament  the  abo- 


"*Boeck,  pp.  62-69,   gives  the  documents. 

""Butler,   "Immunity   of  Private   Property"   in  Report  of  I.   L.   A.    (cit.). 
p.  63.  n.  42. 

>■"  Droit  inter  national,  IV,  p.  335. 
"'Boerk.  p.   4  23. 
'•'/6ui.,  p.  425. 
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lition  of  capture,  that  a  maritime  poAvcr  like  England  could  not 
renounce  any  means  of  weakening  its  enemy.^'-' 

As  early  as  1857  the  question  of  the  effect  that  the  Declara- 
tion of  Paris  would  have  upon  English  maritime  power  had  been 
raised  in  Parliament.  In  that  year  Mr.  Lindsay  and  Mr.  Ben- 
tinck  expressed  their  distrust  as  to  the  wisdom  of  England's 
accession.  And  Lord  John  Russell,  while  maintaining  that  it 
was  beyond  the  power  of  England  to  Avithdraw  from  the 
Declaration  of  Paris,  uttered  opinions  that  show  how  great  a 
pressure  of  foreign  influence  must  have  been  reciuired  in  order 
to  bring  England  to  an  acceptance  of  the  Declaration.  Lord 
Eussell  believed  with  Mr.  Lindsay  that  the  principle  of  the  sec- 
ond rule  of  the  Declaration  was  wrong.     He  said: 

"I  quite  agree  that  the  way  in  which  we  have  been  able  to  finish 
wars  with  great  Powers,  especially  with  France,  has  chiefly  been  by 
destroying  the  enemy's  trade.  We  have  brought  the  Powers  with 
which  we  have  been  at  war  to  such  a  state  that  their  finances  have  be- 
come disordered.  They  have  been  ready  to  listen  to  terms  of  peace, 
and  thereby  the  wars  have  been  terminated.  But  now,  if  we  were  at 
war  with  America,  or  France,  they  could  maintain  their  trade  in  full 
vigor,  because  manufactured  produce  throughout  the  world  could  be 
sent  in  neutral  vessels  in  perfect  safety"."" 

The  agitation  intended  to  bring  about  England's  repudiation 
of  her  signature  to  the  Declaration  was  resumed  in  Parliament 
in  1874  and  again  in  1877.  The  question  has,  however,  been  so 
definitely  settled  in  a  sense  contrary  to  that  agitation  as  to  ren- 
der further  notice  out  of  place  here.^^^ 


^-■'IhicL,  p.   124. 

"■"  Hcmsard,  3rd  series,  CXLVI,   (July  14,  1857),  pp.   1486-1492. 

"'  Important  discussions  on  the  Declaration  of  Paris  occurred  in  the 
House  of  Commons  on  August  5,  1867  (Hansard,  3rd  Series,  CLXXXIX,  pp. 
878-884),  April' 13,  1875  (Ibid.,  CCXXIII,  pp.  822-864),  and  March  2,  1877 
(Ibid.,  CCXXXII,  pp.  1262-1343).  These  vehement  debates  led  Dr.  Louis 
Gessner  in  his  Zwr  Reform  des  Kriegs  Seerechts  (Berlin,  1875),  an  abridged 
translation  of  which  appeared  in  R.  D.  I.  1875,  VII,  pp.  236-255,  to  criticise 
somewhat  harshly  the  attitude  of  British  statesmen  toward  reform  of  mari- 
time law.  To  this  arraignment,  Westlake  replied  (R.  D.  I.,  1875,  pp.  256- 
268),  asserting  that,  excepting  Lord  John  Russell,  not*  a  single  Liberal 
Minister  had  expressed  tlie  desire  to  withdraw  from  the  Declaration  of 
Paris  and  naming  from  among  these  ministers  Palmerston,  Clarendon,  G.  C. 
Lo-wis.  the  Duke  of  Argyle,  Granville,  Grey,  Selborne,  Gladstone,  and  Bright. 
Among  the  Conservatives  Northcote  and  Derby  had  declared  for  the  main- 
tenance of  tlie  Derlarntion,  while  D\«rnoli.  Sali.«bury  and  Carnarvon,   tliough 
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111  the  same  period  two  important  debates  took  place  in  the 
House  of  Commons  upon  resolutions  looking  toward  immunity. 
On  March  11.  1862,  Mr.  Horsfall  introduced  the  motion:  "That 
the  present  state  of  International  ^Maritime  Law,  as  affecting 
the  rights  of  Belligerents  and  Neutrals,  is  ill-defined  and  unsat- 
isfactory, and  calls  for  the  early  attention  of  Her  Majesty's 
Government."  The  motion  was  strongly  opposed  by  the  Gov- 
ernment and  was  finally  withdrawn.^^-  On  March  2,  1866,  Mr. 
Gregory  proposed,  but  after  the  debate  withdrew,  an  amendment 
to  the  above  motion  of  Mr.  Horsfall,  to  the  effect:  "That  an 
humble  address  be  presented  to  Her  Majesty,  praying  that  she 
will  be  graciously  pleased  to  use  her  influence  with  foreign 
Powers  for  the  purpose  of  making  the  principle  that  private 
property  should  be  free  from  capture  by  sea  a  maxim  of  Inter- 
national Maritime  Law.  "^®^  In  the  same  year  a  commercial 
convention  at  London  placed  itself  on  record  as  desirous  of  im- 
munity.^** 

On  the  continent  similar  manifestations  were  taking  place. 
In  1859  a  conference  of  German  merchants  at  Bremen  passed 
resolutions  favoring  the  inviolability  of  persons  and  property 
at  sea  in  time  of  war.  This  was  adhered  to  by  the  Chambers  of 
Commerce  in  many  German  and  English  cities.^*'  In  1860  M. 
Ronne  introduced  into  the  Prussian  Landtag  a  motion  express- 
ing the  hope  for  governmental  action  with  a  view  to  increas- 
ing the  prospects  of  legal  immunity,  but  no  vote  was  taken.^^*' 
In  1868  the  Diet  of  the  North  German  Confederation  adopted 
unanimously  a  motion  of  Dr.  Aegidi  in  a  similar  sense.^*' 

In  France  the  question  of  immunity  received  considerable 
attention  in  the  years  immediately  preceding  the  Avar  of  1870- 


opposing  it  on  principle,  had  not  supported  the  motion  of  1S75  looking  to 
Its  repudiation. 

"=  Hansard.  3rd  Series.  CLXV,  pp.   1359-1391,  pp.   1599-1706. 

^^^' Hansard,  3rd   Series.   CLXXXI.   pp.    1407-1480. 

'"Laveleye.   in  R.   D.  I.,    (1875),  pp.   573-574. 

'"Calvo.   TV,  pp.    338-339. 

"«  Laveleyo.   p.   572. 

'"  "Le  chancelier  federal  est  invitt'  ;'^  profiler  des  relations  amicales 
actuellemont  entretenues  avec  les  puissances  (''trang'("^re.«  pour  provoquer  des 
nf'gociations  dims  le  but  d'olever  par  voie  de  conventions  d'fttat  ft  fitat,.  la 
libertt''  de  la  propriete  privee  sur  mer  en  temps  de  guerre  il  la  hauteur  d'un 
principe  reconnu   de   droit  international"  :    Lavcleye,   p.   574. 
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1871.  On  April  11,  1866,  before  the  Corps  Lcgislatif,  Deputy 
Gamier-Pages  moved  for  public  action  to  bring  about  immun- 
ity.^**    On  July  17,  1870  he  introduced  a  bill  to  provide  that 

"La  France  declare  inscrire  dans  son  code  maritime  les  dispositions 
suivantes: 

"Art.  I.  Sont  abolies  la  capture  et  la  prise  par  les  batiments  de 
I'Etat  des  batiments  de  commerce  ennemies,  appartenant  a  des  na- 
tions qui,  avant  la  declaration  ou  les  faits  de  guerre,  auront  accepte- 
ou  accepteront  la  reciprocite." 

The  proclamation  of  the  King  of  Prussia  issued  ou  the  following 
day,  renouncing  the  right  of  capture  for  the  war  about  to  be- 
gin, did  not  assist  the  bill,  which  failed  of  passage.^*" 

The  Brussels  Conference  of  1874  to  which  fifteen  states  sent 
delegates,  failed  to  include  the  first  two  of  the  "principes 
generaux"  submitted  by  the  Russian  Government,  wdiich  em- 
bodied the  idea  that  war  is  a  relation  of  states  only.^^°  In  def- 
erence to  the  wishes  of  the  British  Government,  the  Conference 
did  not  discuss  the  reform  of  maritime  law.^^^  Moved  by  the  de- 
sire to  preserve  the  remainder  of  her  maritime  rights,  England 
refused  even  to  participate  in  a  second  conference  which  it  was 
proposed  should  be  held  at  St.  Petersburg.^^- 

The  Institute  of  International  Law  in  1874,  the  year  of  its 
founding,  appointed  a  commission  for  the  study  of  the  question 
of  innnunity.  To  this  commission  one  "general  preliminary 
question"  was  addressed  along  with  a  number  of  "special  ques- 
tions ' '.  The  general  question  inquired  whether  ' '  there  exists  in 
the  nature  of  things  a  principle  of  reason  or  law  upon  which 
there  could  be  founded  a  distinction  between  the  treatment  of 
private  enemy  or  neutral  property  in  maritime  warfare,  and  the 
treatment  of  the  same  property  in  land  w^arfarc".^''"'  To  this 
question  the  reply  was  a  unanimous  negative.^'-'*  The  commis- 
sion recommended  the  adoption  of  the  formula  used  by  the  Gov- 


'**  Boeck,   pp.   127-128;   Laveleye  givrs    .\pi:l   13    as    the  ronect   date. 
"»  Laveleye.   p.    573. 

""  Rolin-Jaequemyns,    G.,    "Chronique    (lu    droit    internationar'    in    R.    D.    I. 
VII,    (1875),  p.   97. 

»»JGessner,  in  R.  D.  I.,  (1875),  p.   239. 

^"-  Ibid.,  p.  239  :  Hall,  Contemporary  Review,  26,  p.  737. 

"'J2.    D.    L,    (1875),    p.    553. 

J»'/?>iri.,  p.   60  3. 
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ernments  of  Prussia,  Austria,  and  Italy  in  1866:  ''Les  navires 
juarchands  et  leurs  cargaisons  nc  pourront  etre  captures  que 
s'ils  portent  de  la  contrebande  de  guerre  ou  s'ils  essaient  de 
violer  mi  blocus  effeetif  et  declare".  This  formula  was  adopted 
by  the  institute  in  the  session  of  1875  at  the  Hague,  with  a  res- 
ervation coneerning  merchant  ships  ''que,  directement  ou  indi- 
rectement,  prennent  part  ou  sont  destines  a  prendre  part  aux 
hostilites".^'-'-^ 

In  1877,  in  session  at  Zurich  the  Institute  adopted  extremely 
liberal  resolutions  regarding  the  treatment  of  private  property 
in  mai'itime  warfare: 

1.  "La  propriete  privee  neutre  ou  ennemie  naviguant  sous  pavilion 
eunemi  ou  sous  pavilion  neutre  est  inviolable. 

2.  "Sont  toutefois  sujets  a  saisie:  les  objets  destines  a  la  guerre  ou 
susceptibles  d'y  etre  employes  immediatement.  Les  gouvernements 
belligerants  auront,  a  I'occasion  de  chaque  guerre,  a  determiner  d'avance 
les  objets  qu'ils  tiendront  pour  tels.  Sont  egalement  sujets  k 
saisie  les  navires  marchands  qui  ont  pris  part  ou  sont  en  etat  de 
prendre  immediatement  part  aux  hostilites,  ou  qui  ont  rompu  un  blo- 
cus effeetif  et  declare"."^ 

In  its  session  of  1882  at  Turin  the  Institute  adopted,  as  the 
fourth  article  of  the  Dispositions  Generates  in  its  Reglement  In- 
ternational des  Prises  Maritimes:  "La  propriete  privee  est  in- 
violable, sous  la  condition  de  reciprocite  et  sauf  les  cas  prevus  au 
Sec.  23 ' '.  Article  23  declared  under  what  conditions  the  seizure 
of  enemy  or  neutral  ships  or  cargoes  should  be  legal,  making  no 
distinction  between  enemies  and  neutrals.^'-'^ 


"'Session  de  La  Haye,  Annuaire  de  Vlnstitut,  I    (1877),  pp.   118-119. 

i^  Annuaire,  II,  p.   152;  also   see   5.5-11.3. 

At  Zurich  the  Institute  named  a  commission  of  sixteen  members  to  pre- 
pare a  report  upon  the  law  of  maritime  prize.  M.  Bulmerincq's  exhiuistive 
report  may  be  found  in  R.  D.  I.,  (1878),  pp.  185-268,  384-444.  595-655 
(analysis  of  the  law  of  prize  in  the  principal  states)  ;  and  in  R.  D.  I.,  (1879), 
pp.  152-215,  320-358  (the  theory  of  the  law).  Based  upon  this  n^port  is 
Bulmerincq's  treatise:  Xational  Laics  and  a  Project  for  International  Regn- 
lafion  of  Maritime  Prize.  R.  D.  I.,  (1879),  pp.  561-650;  (lS80i,  pp.  187-205; 
(1881),  pp.  447-515;  (1882),  pp.  114-190.  The  Rrglement  international  des 
prises  maritimes,  constructed  largely  upon  Bulmerincq's  work,  was  adopted 
in  sections  by  the  Institute  in  its  sessions  of  1882  at  Turin,  R.  D.  I.,  XIV, 
pp.  601-609,  of  1883  at  Munich,  R.  D.  I.,  XV,  pp.  607-611  and  of  1887  at 
Heidelberg,  R.  D.  I.,  XIX,  pp.  348-353. 

""A.   R.,   in  R.  n.  I.,  XIV,    (1882),   pp.   602,   604. 
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In  1912  at  Christiania  the  Institute  determined  inter  alia  with 
regard  to  the  Manuel  about  to  be  issued  on  the  law  of  war  at  sea 
that:  "I'lnstitut  maintient  fermement  sa  resolution  anterieure 
en  ee  qui  conccrne  Tabolition  de  la  capture  et  de  la  confiseation 
de  la  propriete  privee  ennemie  dans  la  guerre  maritime.  "^'"^ 

In  order  to  show  due  deference  to  actualities,  the  resolution  of 

1912  contained  a  voeu  that  the  Commission  appointed  by  it 
should  construct  two  manuals,  one  to  provide  for  the  regulation 
of  maritime  w^arfare  under  the  rules  of  capture,  the  other  to  as- 
sume  the   actual   existence   of   immunity.     The  Commission  in 

1913  presented  a  Manuel  founded  upon  the  right  of  capture, 
which  was  adopted  by  the  Institute  in  its  session  of  that  year  at 
Oxford.^''''  Article  33  provides:  ^'Les  navires  publics  et  les 
navires  prives,  de  nationalite  ennemie,  avec  les  marchandises  en- 
nemies,  publiques  ou  privees,  qui  existent  a  leur  bord,  sont  sujets 
a  capture,  c'est  a  dire  a  saisie  entrainant  confiscation".-'-'^ 

The  Interparliamentary  Union  voted  in  its  session  of  1910  at 
Brussels:  "1.  Qn'on  convint  aux  Conferences  prochaines  de 
respecter  I'inviolabilite  de  la  propriete  privee  sur  mer".^°^  The 
members  from  England,  France,  and  Russia  were  requested  to 
make  representations  to  their  Governments  with  a  view  to  bring- 
ing about  a  change  of  attitude  upon  the  question.  The  English 
mcm])ers  were  una])le  to  do  so,  being  fully  engaged  in  efforts  to 
obtain  the  assent  of  their  Government  to  the  Declaration  of  Lon- 
don. M.  Maurice  Colin  brought  the  question  before  the  French 
Parliament  on  January  16,  1911,  and  it  was  accorded  the  ap- 
proval of  M.  Pichon,  Minister  of  Foreign  Affairs.  M.  Elfrem- 
off  in  the  Duma  requested  that  the  question  of  immunity  be 


^«»  Annuaire,  25,  (1912),  p.  600;  Rolin,  Albt'Tic,  in  his  report  of  tiiis  ses- 
sion, R.  D.  I.,  2nd  Serie,  XIV,  (1913),  p.  543,  observes:  "II  est  remarquable 
que  c'est  pour  la  troisit"^me  fois  [it  was  actually  the  fourth  instance!  que 
I'Institut,  compose  d'elements  difforents,  maintient  avec  fermet§  le  principe 
de  I'inviolabilitt"   de  la   proprietr-  privee  dans  la  guerre  maritime". 

^«»  Aniiuaire,  26    (1913),  pp.  610-672. 

'^"'^  Ibid.,  p.  618.  The  same  article  is  rendered  differently  in  the  Manuel  as 
publi.shed  with  the  report  of  Jaequemyns,  E.  R.,  R.  D.  /.,,  2nd  Si'^ric,  XV, 
(1913),  p.  685:  "Les  navires  publics  ot  les  navires  privgs,  de  nationalite 
ennemie,  sont  sujets  :\  capture  et  les  marchandises  ennemies.  publiques  ou 
privees,  qui'  existent  il  leur  bord,  sont  possibles  de  saisir". 

»>i  Roszkowski,  Gustave  de,  "L'union  interparlemcntaire"  in  R.  D.  I.  2nd 
S6rh',  XVI,  (1914),  p.  158. 
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made  a  subject  for  discussion  at  the  third  Hague  Conference. 
The  replj^  of  the  Russian  Government  is  not  known.-"^ 

The  resolutions  of  the  Interparliamentary  Union,  the  members 
of  which  are  in  the  main  present  or  past  members  of  national 
parliaments,  would  appear  to  have  a  practical  significance  andl 
to  provide  a  needed  complement  to  those  of  the  Institute. 

The  International  Law  Association  discussed  the  question  of 
immunity  thoroughly  in  1900  at  Rouen,  but  came  to  no  more 
advanced  conclusion  than  that  there  was  ''no  occasion  to  pass 
any  resolution  regarding  the  subject  under  discussion  ".-'^^  In 
1906  the  Association  appointed  a  committee  to  consider  the  sub- 
ject-"'* and  discussed  the  organizing  of  a  convention  of  British 
merchants  and  lawyers,  in  order  to  learn  their  views  with  re- 
spect to  inviolability.-"^  Neither  idea  resulted  in  any  important 
action  being  taken. 

Within  the  last  two  decades  the  question  of  immunity  has  re- 
ceived large  consideration  in  other  than  scientific  assemblies.  On 
March  4,  1892,  a  group  of  members  of  all  parties  in  the  Reichs- 
tag introduced  a  resolution  requesting  the  Chancellor  to  make 
use  of  the  cordiality  then  prevailing  between  nations  in  order 
to  secure  the  recognition  of  innnunity  as  a  principle  of  inter- 
national law.  The  Chancellor,  Count  Caprivi,  replied  that  he 
would  willingly  undertake  the  task,  were  it  not  an  impossible 
one  to  perform.  Capture,  he  said,  may  become  today  the  sole 
recourse  for  compelling  an  enemy  country  to  submflt  by  cutting 
off  her  commerce.  And  tlie  character  of  modern  merchant  ships: 
was  such  that  they  would  have  to  ])c  destroyed  in  order  to  pre- 
vent their  use  as  auxiliaries  to  military  operations.-"® 


-■o'  Roszkowski.  Gustave  de,  "L'union  interparlenientaire"  in  R.  D.  I.,  2n(J 
Serie,  XVI,  (1914),  p.  174.  The  Union  had  voted  in  its  conference  of  1892- 
at  Berne :  "La  Conference  prie  ses  membres  d'engager  les  Parlements 
auxquels  ils  appartiennent  d'inviter  les  gouvernements  il  faire  reconnaitre 
par  une  Confi'rcnce  internationale  le  principe  du  droit  des  gens  de  Tinviola- 
bilit6  de  la  propri6t6  privc'e  sur  mer  en  tomps  de  guerre."  This  reeolutior* 
was  voted  again  in  the  conference  of  the  Union  at  the  Hague  in  1894  and  at 
Christiania  in  1899.     See  article  by  Roszkow.ski   in  R.  D.  I.,  (1914),  p.  24. 

^^  Report  of  the  Rouen  Conference  of  the  I.  L.  A.   (London,  1901).  p.  298. 

^'*  Report  of  the  Berlin  Conference  of  the  I.  L.  A.  (London,  1907),  pp. 
233-234. 

^"■Ihid.,  pp.  15-16. 

»«Calvo,  VI,  pp.   437-438. 
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Oil  April  27,  1903,  a  Koyal  Commission  was  appointed  in  Eng- 
land to  "inquire  into  the  conditions  affecting  the  importation 
of  food  and  raw  material  into  our  United  Kingdom  ...  in 
time  of  war  .  .  ."-"'  This  commission  examined  witnesses 
from  chambers  of  commerce,  members  of  produce  commissions, 
grain  companies,  insurance  companies,  brokers'  associations,  ex- 
pert agriculturists.  Board  of  Trade  officials,  shippers,  and  pro- 
fessors of  international  law,  and  prepared  a  report  in  which  is 
presented:  (1)  the  position  of  the  United  Kingdom  with  re- 
gard to  supplies  and  stocks  of  foodstuffs  and  raw  materials  in 
time  of  peace,  (2)  an  estimate  as  to  the  effect  of  a  maritime  war 
upon  British  supplies  and  oversea  trade,  (3)  an  examination  of 
the  proposals  regarding  schemes  for  increasing  the  present 
stocks  of  wheat  in  the  United  Kingdom,  and  for  insurance  of 
war  risks  by  the  state,  and  (4)  the  conclusions  of  the  commis- 
sion. 

The  most  important  conclusion  arrived  at  was  that,  due  to  the 
small  supply  of  food  normally  on  hand  in  the  United  King- 
dom,-°^  there  would  exist  in  time  of  war  a  real  danger  of  a  panic 
rise  of  prices  which  might  so  influence  national  opinion  as  to 
embarrass  military  operations.-"^  The  commission,  however, 
held  the  naval  and  shipping  evidence  to  be  conclusive  as  to  the 
point  that  "not  only  is  there  no  risk  of  a  fatal  cessation  of  our 
supplies,  but  no  reasonable  probability  of  serious  interference 
with  them,  and  that,  even  during  a  maritime  war,  there  will  be 
no  material  diminution  in  their  volume",-^"  unless  England 
should  lose  command  of  the  sea. 

No  satisfactory  conclusion  w^as  reached  as  to  the  best  means 
of  increasing  the  normal  food  supply.  The  commission  ex- 
pressed itself  most  definitely  upon  the  usefulness  of  some  system 
of  national  indemnity,  to  "operate  both  as  an  additional  secur- 


'^' Parliamentary  Papers,   (1905),   39,  p.  XI. 

20S  <•  .  .  .  it  is  safe  to  assume  that  the  stock  of  wheat  within  the 
United  Kinsflom,  which  usually  represents  about  seventeen  weeks'  supply  in 
September,  will  not  fall  below  seven  weeks'  supply,  except  in  the  month  of 
August  when  it  might  be  six  and  one-half  weeks".  Parliavientary  Papers, 
(190.O),  39,  p.  58.  On  p.  59  it  is  stated  that,  supplies  being  drawn  from  all 
parts  of  the  world,  an  enemy  would  find  great  difficulty  in  interfering  with 
them  effectively. 

'^  Ibid.,  p.    60. 

«"7Md.,  pp.  27,  59. 
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ity  to  the  maintenance  of  our  oversea  trade  and  as  an  important 
steadying  influence  upon  prices".-" 

The  majority  report  makes  no  reference  to  any  project  for 
the  alteration  of  international  law.  Paragraph  248  which  may 
partially  explain  the  indifference  to  any  legal  reform,  has  a 
greater  interest  today  than  when  it  was  written : 

•"Turning  to  the  position  of  tliis  country  in  time  of  war,  we  think 
that  it  would  be  unwise  to  allow  the  safety  of  our  supplies  to  depend 
too  largely  upon  the  observ^ance  of  every  rule  of  International  Law  by 
a  hostile  Power.  At  the  same  time  we  consider  International  Law  to 
be  one  of  the  factors  which  will  contribute  in  an  important  degree  to 
the  maintenance  of  our  security  by  placing  restrictions  upon  the  oper- 
ations of  our  enemies.  An  example  will  illustrate  our  meaning.  It 
is  no  doubt  true  that  the  rules  to  the  effect  that  the  neutral  flag  covers 
enemies'  goods  except  contraband  of  war,  and  that  neutral  goods  un- 
less contraband  are  free  even  when  carried  in  a  belligerent  bottom, 
might  conceivably  be  evaded  by  a  declaration  that  foodstuffs  were 
unconditionally  contraband.  Such  a  declaration,  hoioever,  would  in 
itself  be  a  violation  of  International  Law,  against  lohich  neutrals 
wotcld  be  sure  to  protest,  and,  as  recent  experience  has  shoxon,  with 
every  prospect  of  success"."  - 

In  1908  a  ''Treasury  Committee  on  a  National  Guarantee  for- 
the  War  Risks  of  Shipping",  appointed  on  the  recommendation 
of  the  commission,  presented  a  report  unfavorable  to  any  system 
of  national  indemnity.-^^  The  immediate  objects  of  a  state 
guarantee  which  were  considered  by  the  committee  included : 

"(a)  The  maintenance  of  public  confidence  during  war,  and  espe- 
cially during  the  periods  of  uncertainty  immediately  preceding  and 
succeeding  the  declaration  of  war. 

(b)  The  encouragement  to  shipowners  and  cargo-owners  to  con- 
tinue their  business  during  such  periods. 

(c)  The  liberation  of  the  Admiralty  from  the  pressure  of  an  unin- 
structed   public   opinion   adversely   criticising   their   strategic   disposi- 


^^^  Parliamentary  Papers,  (1905),  39,  p.  62.  On  the  same  page  the  com- 
mission reports:  "We  look  mainly  for  security  to  the  strength  of  our  navy; 
but  we  rely  in  only  a  less  degree  upon  the  wide-spread  resources  of  our 
commercial  fleet  .  .  .  and  we  believe  that  a  guarded  and  well-con- 
sidered scheme  of  National  Indemnity  would  act  as  a  powrful  addition  to 
our  resources      .      .      .      ". 

'"Ibid.,  pp.   .'58-.-9.      (Italics  by   the  writer). 

"^Parliamentary  Papers,  (1908),  58,  Cd.  4161,  pp.  3-50. 
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tions  on  the  ground  of  commercial  losses  and  possibly  affecting  detri- 
mentally the  conduct  of  the  war. 

(d)  The  removal  of  any  temptation  to  lay  up  British  ships  or  to 
transfer  British  trade  and  shipping  to  a  neutral  flag. 

(e)  The  elimination  of  the  amount  by  which  war  insurance  would 
at  such  a  time  increase  the  cost  of  commodities. 

(f)  The  maintenance  of  the  supremacy  of  the  British  mercantile 
marine  in  time  of  war. 

(g)  The  maintenance  of  our  oversea  supplies  of  food  and  raw  ma- 
terial without  an  excessive  rise  in  price".-'* 

The  dissenting  member  of  the  committee,  Sir  George  S.  Clarke, 
based  his  contention  that  state  action  was  necessary  upon  his 
fear  of 

"the  exaggeration  of  war  risks  leading  to  excessive  and  violently  fluc- 
tuating insurance  rates  .  .  .  From  the  national  point  of  view,  it 
is  the  overestimate  of  risk,  with  all  the  consequences  involved,  that 
has  to  be  feared,  not  the  actual  captures,  which,  if  the  Navy  is  main- 
tained at  an  adequate  strength,  and  is  effectively  directed,  will  not 
reach  such  dimensions  as  to  constitute  a  public  danger".-  •' 

The  majority  report  laid  stress  upon  the  importance  of  the 
Navy.  Even  though  the  merchant  or  shipowner  was  compen- 
sated by  the  state  for  his  loss,  that  fact  would  afford  no  relief 
to  the  nation  which  w^as  deprived  of  its  supplies  because  of  the 
weakness  of  its  Navy.  And  if,  under  existing  conditions,  own- 
ers and  merchants  were  liable  to  meet  with  heavy  losses,  they 
could  also  look  for  extraordinary  profits.  It  would  be  unfair  to 
ask  the  taxpayer  to  stand  the  losses  while  permitting  the  indi- 
vidual owners  to  retain  the  profits.  The  uncertainty  of  contra- 
band lists,  the  increased  burden  upon  the  Treasury,  the  danger 
of  frauds,  and  the  administrative  difficulties  appeared  to  the 
committee  sufficient,  when  taken  together,  to  exceed  any  advan- 
tages which  a  scheme  of  indemnity  might  furnish.-^''  The  com- 
mittee was  even  less  favorable  to  any  system  of  state  insurance, 
i.  e.,  a  system  toward  the  cost  of  which  owners  would  contrib- 
ute."^ 


=»  Ibid.,  p.  8. 
'"'■•Ibid.,  p.   44. 
^'"Ibid.,  pp.   39-42. 
^"  Ibid.,  pp.   20-26. 
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Since  the  Second  Hague  Conference  there  has  been  frequent 
discussion  in  England  upon  the  question  of  immunity.-^*  On 
October  8,  1912,  the  London  Chamber  of  Commerce  passed  a  res- 
olution favoring  reform.-^^  On  the  thirtieth  of  the  same  month 
a  similar  resolution  was  passed  at  a  conference  for  the  promotion 
of  a  better  understanding  between  England  and  Germany.  Pro- 
fessor Eickhoff  declared  that  Germany  would  be  less  concerned 
to  increase  her  fleet  if  her  expanding  commerce  were  rendered 
secure  from  capture.--*^  Throughout  1913  the  question  was  dis- 
cussed in  letters  to  the  Times  and  in  Parliament.  The  discus- 
sion was  concerned,  to  a  continuously  greater  degree,  with  the 
relation  of  immunity  to  the  reduction  of  armaments.  The  in- 
consistency of  denying  an  enemy  ship  entrance  to  its  home  port 
and  allowing  it  entry  into  a  nearby  neutral  port  was  pointed 
out  in  Parliament.  The  imperative  necessities  of  war  might  de- 
mand capture  at  sea  at  a  time  when  the  seizure  of  private  prop- 
erty on  land  could  be  dispensed  wnth.  Insurance  companies 
might  lose  much  business  in  time  of  Avar  but  they  "recouped 
themselves  by  the  high  rates  they  charged  to  cover  w-ar  risks. ' ' 
Armament  would  not  be  reduced  in  England  because  the  loss  of 
one  means  of  injuring  the  enemy  would  induce  the  demand  for 
an  increased  army.  There  would  remain,  moreover,  the  recourse 
to  visit  and  search  on  pretense  of  suspicion  of  contraband.--^ 

The  discussion  was  re-opened  in  Parliament  on  May  6,  1914. 
]Mr.  ]Moi'rell  remarked,  inter  alia,  that  "having  regard  to  the 
great  amount  of  mai-ine  insurance  that  was  done  in  this  country 
it  did  seem  absurd  tliat  the  British  fleet  should  be  used  to  destroy 
commerce  of  which  insurers  here  would  have  to  pay  the  cost".--- 
The  reply  of  Sir  Edward  Grey  has  been  characterized  by  M.  ^M. 


^See  Hansard,  (1908),  183,  pp.  1127-1179;  (1909),  3,  pp.  1.599-1639; 
(1910),  1.5,  pp.   457-472;    (1911),  27,  pp.   445-447. 

»» London  Times,  October  9,  1912,  p.  10. 

^  Ihid.,  November  1,  1912,  p.  14.  Sir  John  Macdonnell  characterized  as 
"Mahanism"  that  sentiment  for  capture  which,  "slurring  over  the  moral 
Issues  and  a.'spects  of  war,  dwells  upon  its  technique,  and  which,  if  it  had 
its  way,  would  revoke  the  Declaration  of  Paris". 

•"  Htnisard.  (1913),  51,  pp.  324-347.  For  comments  by  Professor  Holland 
and  Lord  Sydenham,  see  Times  (London),  November  6,  1913,  p.  7,  and 
November  12.   1913,  p.   7. 

='This  idea  overlooks  non-liability  for  the  fulfillment  of  .such  contracts 
witli  an   alien  enemy. 
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J.  Yallatton  as  "pas  une  opinion  personnello,  mais  le  point  de 
vue  actnel  du  gouvernemcnt  britannique,  qui  parait  s'etre  enfin 
rendu  compte  de  la  neeessite  de  faire  volteface  et  d 'adherer 
a  Tabolition  de  la  capture".--'  The  Foreign  Secretary  de- 
clared that  England's  opposition  to  immunity  had  never  been 
irreconcilable  and  that  foreign  countries  had  not  taken  advan- 
tage of  the  suggestion,  thrown  out  by  the  British  delegates  to  the 
Second  Hague  Conference,  to  propose  reduction  of  naval  ex- 
penditure on  condition  of  the  abolition  of  capture.  Speaking 
with  reference  to  instructions  to  delegates  to  the  Third  Hague 
Conference  he  said  that  England  ought  not  to  "pose  as  being 
the  champion  obstacle"  to  reform.  But  England  would  have  to 
demand,  as  conditions,  understandings  regarding  blockade,  con- 
traband, and  floating  mines.  "While  refusing  to  accept  the  mo- 
tion of  Mr,  Morrell,  expressing  the  desirability  of  negotiations 
with  other  governments  upon  the  subject  of  immunity,  Sir  Ed- 
ward Grey  concluded: 

"If  it  is  understood  that  we  must  have  conditions,  I  shall  be  pre- 
pared to  take  up  the  attitude  that  we  shall  not  on  the  next  occasion 
refuse  to  negotiate,  but  shall  come  forward  ourselves  with  the  actual 
conditions  which  we  regard  as  essential  and  fair  conditions  in  the 
matter  with  the  possibility  of  a  settlement".-^ 

In  ]\Iay,  1914,  was  held  in  London  a  meeting  of  the  Baltic 
and  White  Sea  Conference  of  British  and  foreign  shipowners. 
The  President,  Mr.  W.  J.  Noble,  made  the  assertion  significant, 
from  the  viewpoint  of  neutral  influence,  that  in  anj^  future  na- 
val war  no  belligerent  could  safely  rely  on  its  own  mercantile 
marine  for  the  conveyance  of  its  necessary  food  supplies  unless 
it  was  prepared  to  give  a  national  indemnity.  The  Conference 
passed  a  resolution  calling  on  the  governments  of  the  maritime 
nations  to  take  into  early  consideration  the  question  of  the  aboli- 
tion of  capture.--^ 

It  remains  to  take  account  of  the  treatment  accorded  the  ques- 


^-^  "De  quelques  conflits   de  coutumes  cle   la  guerre   maritime"   in   R.  D.  I., 
(1914).   XVI,   p.    289. 
2-*  Hansard,  (1914),  62,  pp.  367-411. 
^-■- Ti7nes    (London),   May   S,    Iflll,   p.    21. 
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tion  of  inviolability  in  the  two  Hague  Conferences.--"  At  the 
Conference  of  1899,  the  letter  of  the  Delegation  of  the  United 
States--'  Avas  made  the  subject  of  a  voeu  of  the  Second  Commis- 
sion to  the  effect  that  the  proposal  of  immunity  made  in  that  let- 
ter be  placed  upon  the  program  of  a  later  conference.  The  voeu 
was  adopted  by  the  Conference,  Sir  Julian  Paunceforte,  first  del- 
egate from  Great  Britain,  abstaining  from  the  vote  on  the 
ground  of  lack  of  instructions.--^ 

The  question  was  included  in  the  Russian  program  for  the 
Second  Hague  Conference  and  was  submitted  to  the  Conference 
by  the  American  Delegation.--"  As  formulated  for  the  consider- 
ation of  the  Fourth  Commission  the  proposition  of  the  United 
States  read : 

"The  private  property  of  all  citizens  or  subjects  of  the  Signatory 
Powers,  with  the  exception  of  contraband  of  war,  shall  be  exempt 
from  capture  or  seizure  on  the  high  seas  or  elsewhere  by  the  armed 
vessels  or  by  the  military  forces  of  any  of  the  said  Signatory  Powers. 
But  nothing  herein  contained  shall  extend  exemption  from  seizure  to 
vessels  and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded 
by  the  naval  forces  of  any  of  the  said  Powers".-"' 

M.  Ruy  Barbosa,  first  delegate  from  Brazil,  in  a  speech  prefac- 
ing that  of  Mr.  Choate,  declared  that  the  decisive  question  to  be 
decided  was  whether  or  not  the  right  of  capture  was  essential  to 
maritime  warfare.  His  own  reply  was  in  the  negative,  accord- 
ing with  the  traditional  attitude  of  Brazil  upon  the  question  of 
immunity.-^^ 

The  argument  of  Mr.  Choate  rested  upon  the  doctrine  whicli 
regards  war  as  tending  to  l)ecome  a  struggle  between  states,  con- 
cerning individuals  only  indirectly.     Capture,  he  said,  is  a  heri- 


■i>fl  Th,.  question  did  not  receive  attention  at  the  London  Conference  of 
1908-1909.  The  work  of  that  conference  has,  however,  a  direct  bearing-  upon 
the  prospects  for  immunity  since  a  number  of  tlie  articles  of  the  Declaration 
of  London,  viz.,  articles  1,  18,  19,  28,  35,  40,  48,  51,  52,  and  53  were  framed 
to  render  nugatory  the  means  which  have  been  developed  for  evading  the 
Declaration   of   Paris. 

"'^  See  chapter  three  of  thi.=i  .«tudy. 

"^Conference  internationale  de  la  paix,  (1899),  pp.  43-46. 

^^  Denxivme  conference  internal ionalc  de  paix,   (1909),  III.  pp.  750-779. 

^■^  Ibid.,  p.   1141. 

^'^  Deuxii'me  conference  internationale  de  la  paix.  III,  pp.   746-750. 
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tage  from  ancient  piracy.-^-  To  this  statement  M.  Triana,  dele- 
gate from  Colombia,  replied  that  war  itself  was  simply  organized 
murder.-^^  He  brought  the  discussion  back  to  practical  consid- 
erations: "Nous  cherchons",  he  said,  "a  nous  approcher  de 
rideal  autant  que  possible,  mais  chacun  de  nous,  dans  son  eas,. 
doit  subordonner  ses  decisions  aux  besoins  et  aux  interets  de  la 
Nation  qu'il  represente".--^*  Sir  Edward  Fry,  delegate  from 
Great  Britain,  defended  capture  against  the  accusation  of  in- 
humanity.-^^ M.  Nelidow  of  Russia  attacked  the  argument  of 
the  American  delegate,  Mr.  Rose,  who  had  sought  to  assimilate 
private  property  at  sea  to  that  on  land.  ]\I.  Nelidow  declared 
also  that  invasion  was  itself  a  violation  of  private  property.-^^ 

Mr.  Choate  used  as  his  second  line  of  attack  the  ineffective- 
ness of  capture  as  a  means  of  deciding  wars.-^'  He  declared  also 
that  the  expenditures  necessitated  by  the  policies  of  the  naval 
powers  condemned  the  maintenance  of  vessels  destined  to  prey 
upon  enemy  merchantmen.-^^  This  argument  is  aimed  at  a  man 
of  straw.  As  Dupuis  points  out,  the  usefulness  of  cruisers  in 
attacking  enemy  shipping  is  manifested  not  before,  but  after, 
victorious  naval  operations.  While  sporadic  attacks  on  com- 
merce are  futile,  once  naval  predominance  has  been  gained 
cruisers  are  available  for  use  in  sweeping  the  enemy's  commerce 
from  the  seas.  For  the  conditions  in  which  capture  is  of  real 
utility,  therefore,  special  war  vessels  adapted  for  attack  on  com- 
merce are  unnecessary. -^° 

M.  Barbosa  attempted  to  prove  that  through  insurance  the 
blows  aimed  at  enemy  commerce  would  be  diverted  to  neu- 
trals.-^'^  Mr.  Choate,  viewing  this  phase  of  the  question  from 
another  angle,  declined  to  admit  that  the  distribution  of  the  loss 


^-■■'  Ibid.,  p.   774. 

-'-'Ibid.,  p.  792. 

^^*  Ibid.,  p.  791. 

-■^  Ibid.,  p.   800. 

^'>  Ibid.,  p.  842. 

~^''  Ibid.,  p.  773.  For  an  extremely  well  reasoned  consideration  of  this  pointy 
concluding  in  a  sense  partially  contrary  to  the  statement  of  Mr.  Choate,  see 
Dupuis,  Le  droit  de  la  guerre  maritime,  pp.  65-70. 

^"■^  Dettxiime  conference  internationale  de  la  paix.  III,   p.   777. 

^^  Le  droit  de  la  guerre  mariti7iie,  p.  72. 

"<>  De^ixi^me  conference  internationale  de  la  paix,  III,  p.   783. 
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over  the  community  by  means  of  insurance  would  excite  a  gen- 
eral demand  for  peace.-'^ 

;M.  Renault  outlined  the  reasons  which  would  make  it  impos- 
sible for  the  French  members  of  the  commission  to  vote  for  the 
abolition  of  capture.  A  preliminary  settlement  of  the  questions 
of  contraband  and  blockade  would  be  necessary,-^-  the  differing 
nature  of  land  and  sea  warfare  rendered  it  possible  to  reconcile 
capture  Avith  the  modern  theory  of  Avar,  granting  that  which  one 
cannot  admit,  that  the  degree  of  respect  shown  for  private  prop- 
erty on  land  is  prompted  by  any  other  sentiment  than  self-in- 
terest ;  the  apprehension  of  warfare  on  commerce,  which  enables 
:a  belligerent  to  ''arrest  the  economic  life  of  his  adversary"  may 
l)e  the  determining  factor  in  preventing  a  war,  while  capture 
in  a  war  once  commenced  may  induce  a  more  speedy  capitula- 
tion ;  capture  today  is  not  analogous  to  privateering,  which  en- 
riched individuals  at  the  expense  of  other  individuals,  but  is  a 
means  by  which  one  state  strikes  at  the  vital  interests  of  an- 
other state ;  finally,  capture  enables  a  state  to  deprive  its  enemy 
•of  great  steamships  easily  convertible  into  auxiliary  cruisers.-^^ 

Sir  Ernest  Satow  explained  the  attitude  of  Great  Britain  in 
refusing  her  assent  to  the  proposal  of  the  United  States.  So 
long  as  commercial  blockade  was  retained,  there  would  be  danger 
that,  in  retaliation  for  supposed  infraction  of  the  right  of  block- 
ade by  one  belligerent,  the  enemy  government  Avould  put  cap- 
ture again  into  operation.  But  that  Great  Britain  regarded  the 
right  of  capture  as  a  corollary  of  the  state  of  war  was  revealed 
in  the  emphasis  laid  upon  the  reduction  of  armaments.  If  im- 
munity is  to  be  favored  by  England,  war  must  first  be  made  less 
probable.-** 

The  adhesion  of  Russia  was  withheld  on  the  ground  that  the 
way  to  a  secure  agreement  had  not  been  sufficiently  prepared.-*^ 
The  Japanese  delegation  did  not  announce  its  reasons  for  not 
favoring  the  proposal.     ]\I.  Larreta,  for  the  delegates  of  Argen- 


^^Ibid.,  p.    779. 

'"This    point    had    been    emphasizod    by    the    German    delegation — Ibid. 
789 — which,   however,   voted   for  tlie   proposition  of  tlie  United   States. 
^'  Denxii^me   confi'rence  internationale   dc   la  paix.   III,    pp.    792-795. 
'"  Deuxiiine   confi'rence  internationole  de  la  paix.  III,   pp.   788,   832. 
^*--Ihid.,  p.    789. 
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tina,  pronounced  an  unconditional  support  of  the  right  of  cap- 
ture.-*'' 

The  vote  upon  immunity  showed  that  twenty-one  states — 
Germany  (with  reservations  above  noted),  the  United  States, 
Austria  Hungary,  Belgium,  Brazil,  Bulgaria,  China,  Cuba,  Den- 
mark, Ecuador,  Greece,  Hayti,  Italy,  Norway,  The  Netherlands, 
Persia,  Roumania,  Siam,  Sweden,  Switzerland,  and  Turkey — 
were  favorable.  Eleven  states,  Colombia,  Spain,  France,  Great 
Britain,  Japan,  Mexico,  Montenegro,  Panama,  Portugal,  Russia, 
and  Salvador,  voted  in  the  negative.  Chili  abstained,  and 
eleven  states  did  not  answer  to  the  roll-call.-*^ 

The  failure  of  any  of  the  proposals  to  meet  with  success  led 
the  president  of  the  commission,  M.  Martens,  to  propose  the  voeic 
that  in  case  of  future  wars,  the  Powers  engaged  should  follow 
the  precedent  set  in  1866  and  declare  spontaneously  whether 
they  Avill,  entirely  or  in  part,  renounce  the  right  of  capture  dur- 
ing the  w^ar.  Certainty,  he  thought,  would  result,  and  with  it  a 
diminished  resistance  to  inviolability.  The  proposal  w^as  with- 
drawn, after  being  criticised  as  tending  to  infringe  the  sov- 
ereignty of  individual  states— a  criticism  that  appears  to  Du- 
puis  to  lack  both  force  and  relevance.-*® 

^Mention  should  be  made  of  tlie  attempt  to  codify  the  customs 
which  have  been  developing  with  regard  to  the  treatment  of 
enemy  merchant  ships  at.  the  outbreak  of  hostilities.  The  Con- 
vention of  the  Second  Hague  Conference  which  makes  provision 
for  the  inviolability  of  enemy  ships  in  the  ports  of  the  oppos- 
ing belligerent  or  at  sea  at  the  outl)reak  of  war  is  open  to  the 
criticism  that  the  article  which  concerns  ships  in  port  is  not 
mandatory,  and  that  it  leaves  unsettled  the  number  of  days  of 


^'"Ihid.,  p.   810. 

"'Ibid.,  pp.  834-835.  Brazil  proposed  to  apply  to  maritime  warf.-irc  the 
provisions  of  articles  23,  28,  46,  47,  and  53  of  the  Second  Hague  Convention  of 
1899;  Belgium  proposed  sequestration;  Holland  wished  to  exempt  from 
capture  ships  bearing  a  passport  certifying  that  they  would  not  be  put  to 
military  u.ses  ;  France  proposed  the  abolition  of  prize  money  and  partial  state 
Indemnification:  Great  Britain,  "animo".  .said  Sir  Ernest  Satow,  "du 
desir  sinc<"^re  d'alleger  les  neutres.  dans  la  mesure  du  possible,  du  fardeau 
de  la  guerre",  proposed  the  abolition  of  contraband.  For  the  texts  of  these 
proposals  see:  Dcnxirnie  conf(rcnce  internationrile  de  la  paix,  III,  pi).  1111- 
1144  ;  for  speech  of  Sir  Ernest  Satow,  Thid.,  p.  788. 

^' Deuxirme  conference  internationnle  de  la  paix.  III,  pp.  S44-846;  Dupuis, 
Le  droit  de  la  guerre  maritime,  pp.   82-84. 
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grace  that  should  be  allowed.  In  that  the  Convention  empha- 
sizes the  presumption  that  a  belligerent  will  prefer  to  requisition 
rather  than  to  allow  to  pass  without  interference  enemy  vessels 
and  cargoes  met  at  sea  in  ignorance  of  the  outbreak  of  war,  it 
sacrifices  an  ideal  which  had  already  attained  the  dignity  of 
practice  to  the  desire  not  to  demand  more  than  was  likely  to  be 
accorded.-" 

From  the  evidence  accumulated  by  this  study  of  the  historical 
development  of  the  theory  of  and  proposals  concerning  im- 
munity, it  appears  impossible  to  draw^  a  clear-cut  conclusion  as 
to  the  present  status  of  the  question.  "Without  doul)t  the  ma- 
jority of  publicists  favor  immunity.  But  if  the  arguments  of 
the  advocates  of  reform  have  convinced  some  who  previously 
opposed  it,  it  is  no  less  true  that  there  has  occurred  a  partially 
compensating  extension  of  the  list  of  opponents.  This  seems 
to  be  due  to  the  gradually  increasing  tendency  of  theorists  to 
base  their  opinions  upon  the  facts  of  the  situation  in  general 
and  of  their  own  countries  in  particular. 

This  partial  modification  of  the  body  of  favorable  opinion  re- 
flects the  changed  circumstances  which  the  increased  attention 
of  continental  states  to  the  importance  of  colonies  and  commerce 
and,  in  consequence,  of  navies,  represents.  Simultaneously, 
pu])lic  opinion  in  Great  Britain  has  manifested  a  growing  fear 
lest  the  next  war  in  which  that  country  should  become  involved 
would  be  lost  on  account  of  the  starvation  of  her  people  or  the 
apprehension  of  starvation.  That  the  Report  of  the  Royal  Com- 
mission on  the  Supply  of  Food  and  Raw  Matericds  in  Time  of 
War  reassured  the  British  people  on  this  point  appears  to  be 
borne  out  by  the  unfavorable  attitude  of  the  British  delegates 
at  the  Second  Hague  Conference  toward  the  proposal  for  the  in- 
violability of  private  property  from  capture. 

Finally,  it  may  be  noted  that  occasional  publiei.sts  and  states- 
men have  voiced  the  opinion  that  the  question  of  capture  is. 
bound  uj),  not  only  with  the  questions  of  contraband  and  block- 


'*"  Deuxii'mc  confi'rencc  internationnle  de  Ut  paix,  I,  pp.  644-646.  The 
article  of  the  Convention  Relative  to  Certain  Restrictions  icith  Regard  to 
the  Ripht  of  Capture  in  Xaval  War,  (Ibid.,  pp.  665-666),  which  exempts  the 
crew.s  of  captureil  enemy  nitrchant  ve.s.seLs  from  being  matle  prisoners,  slioulil 
have  .some  infliieiue  upon  the  policy  of  nations,  especially  of  Great  Britain. 
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ade,  but  with  the  still  more  vital  question  of  the  reduction  of 
armaments.  They  have  pointed  out  that  the  future  of  immunity 
for  private  property  at  sea  is  dependent  upon  the  future  of  war 
-and  peace. 
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CHAPTER  V 

PRIVATE    PROPERTY    AT    SEA    IN    THE    EUROPEAN 

AYARi 

In  aecoi-dance  with  the  plan  so  far  followed  in  the  treatment 
of  the  practice  of  nations,  the  purpose  of  this  chapter  is  two- 
fold. To  record  the  action  in  observance  of  regulations  de 
favcur  intended  to  mitigate  the  existing  right  of  capture  will 
be  a  comparatively  short  undertaking.  Of  greater  interest  and 
importance  is  the  study  of  belligerent  activity  tending  to  ex- 
tend the  right  of  capture  and  to  nullify  laws  designed  to  act  as 
limitations  upon  that  right.  The  principal  question  to  ])e  an- 
swered in  the  second  portion  of  the  inquiry  is  that  which  has 
already  been  asked  in  regard  to  other  wars  since  the  Declaration 
of  Paris.  Have  the  second  and  tliird  rules  of  that  Declaration 
been  observed?  Have  they  stood  the  test  of  a  great  maritime 
war,  or  does  the  latest  record  of  fact  intensify  the  conclusions  to 
be  drawn  f I'om  the  American  Civil  War  and  the  Russo-Japanese 
War? 

The  attitude  taken  towai-d  the  practice  of  granting  days  of 
grace  to  enemy  vessels  in  certain  cii-cumstances  at  the  l)egin- 
ning  of  a  war  is  of  more  interest  than  formerly  because  of  the 
formulation  of  tliat  hitherto  varying  custom  in  tlic  sixtli  Hague 
Convention  of  1907.-  On  August  4,  1914,  a  British  Order  in 
Council  was  issued  in  which  provision  was  made  for  acting  in 
the  manner  declared  to  be  "desirable"  by  the  "Convention  Rel- 
ative to  the  Status  of  Enemy  Merchant-Shii)s  ;it  tlie  Outbreak 
of  Hostilities."     To  enemy  merchant  ships  in  the  ports  to  wliich 


Wn  this  chapter  the  Special  Supplement  of  the  A.  J.  I.  L..  9,  (July,  1915). 
rontaining:  fliplomatic  correspondence  between  the  United  States  and  belli- 
gerent povernments  will  be  abbreviated  to  .4.    /.  /.  L.,  S.  S.,  191.". 

'Although  Servin  and  Montenegro  have  not  ratified  the  Hague  Conventions 
of  1907.  the  great  Powers  are  profe.s.sedly  observing  them.  See  the  opinion  of 
the  British  Prize  Court  in  The  Mince,  in  A.  J.  I.  L.,  9.  p.  551. 


9 


'.01   ] 


130  BULLETIN    OF    THE    UNIVERSITY    OF    WISCONSIN 

the  Order  applied,  or  which  had  cleared  from  their  last  port 
before  the  declaration  of  war,  and  had  entered  one  of  the  desig- 
nated ports,  in  ignorance  of  the  war,  ten  days  were  allowed  in 
which  to  load  or  unload  their  cargoes  and  depart.  Provision 
was  made  for  ships  arriving  after  the  expiration  of  the  ten  day 
period — provided  they  satisfied  'Certain  requirements.  Cable 
ships,  seagoing  ships  designed  to  carry  oil  fuel,  and  ships  of 
over  5,000  tons  gross  burden  or  of  a  speed  of  fourteen  knots  or 
more  w^ere  to  be  excluded  from  the  operation  of  the  Order,  as 
were  "merchant  ships  wliich  show  by  their  build  that  they  are 
intended  for  conversion  into  warships".  Ships^  exempted  by  the 
Order  w^ere  to  be  furnished  with  passes  good  only  over  pre- 
scribed routes.^ 

This  Order  was,  howeter,  to  apply  only  on  condition  of  re- 
ciprocal action  by  the  German  Government.  The  two  short  com- 
munications on  the  subject  received  from  that  Government  ap- 
peared to  expect  an  unconditional  statement  of  British  intention, 
before  the  German  determination  could  be  made.  The  result 
was  a  failure  to  come  to  an  agreement  and  consequently  to  carry 
out  the  non-obligatory  clauses  of  the  Convention.'*  Both  coun- 
tries are  observing  the  second  article  of  the  Convention,  detain- 
ing, but  not  confiscating,  enemy  vessels  found  in  port  when  the 
war  began;  these  vessels  and  their  cargoes  were  to  be  subject 
only  to  requisition.^ 

Article  three  of  the  above-named  convention  was  not  included, 
even  conditionally,  in  the  British  Order  and  was  not  regarded 


^  Order  in  Council,  Articles  3-8,  cited  in  full  by  Bentwich,  "International 
Law  as  Applied  by  England  in  the  War",  in  -4.  J.  I.  L.,  9,  (January,  1915), 
pp.    20-21. 

*  Ibid.,  pp.  21-24.  Canada  followed  the  example  of  England.  See  Garner, 
J.  W.,  "International  Law  in  the  European  War,"  in  A.  J.  I.  L.,  10,  (April, 
1916),  pp.   248-249. 

=  See  "The  Chile"  in  A.  J.  I.  L.,  9.  (191.5),  pp.  528-531.  (Times  Law  Re- 
ports, 31,  p.  3).  The  court  did  not  finally  determine  the  rights  of  the  Crown 
nor  the  question  whether  Article  2  of  the  sixth  Convention  was  dependent 
upon  Article  1.  For  discussion  of  English  cases  see  article  by  Garner,  al- 
ready cited,  pp.  249-269.  Professor  Garner  quotes  the  report  of  .Tuly  3, 
1915,  published  by  tho'  British  Navy  League,  according  to  which  171  Gorman, 
Austrian  and  Turkish  merchant  vessels  were  found  in  British  and  Egyptian 
ports  when  war  broke  out.  Subsequently  131  vessels  of  the  throe  nations 
were  seized  prior  to  the  publication  of  the  report,  the  greater  number  of  these 
at  the  beginning  of  the  war;  the  total  of  enemy  vessels  captured  by  Great 
Britain  up  to  July  3,  1915,  was  therefore  302. 
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as  obligatory,  as  Germany  had  made  reservations  concerning  it 
in  1907.  Enemy  ships  which  had  left  their  home  ports  before 
Avar  broke  out  and  -wliich  Avere  captured  at  sea  in  ignorance  of 
hostilities  were,  therefore,  confiscable  and  have  been  confiscated 
by  British  and  French  Prize  Courts.  German  cruisers  usually 
sank  the  prizes  made  under  this  article,  while  the  British  Prize 
Court  interpreted  the  rights  of  the  enemy  under  it  very  strictly.*^ 
For  the  purposes  of  the  sixth  convention,  territorial  waters  were 
to  be  regarded  as  ' '  en  mer, ' '  and  ' '  port "  as  "  a  place  where  ships 
are  in  the  habit  of  coming  to  load  or  unload."^  The  question 
whether  neutral  owners  of  property  on  the  destroyed  British 
vessels  will  receive  compensation  or  not  cannot  be  ansAvered 
Avithout  the  decisions,  but  compensation  is  hardly  to  be  antici- 
pated in  view  of  continental  precedents. 

As  betAA'cen  France  and  Germany,  merchant  ships,  not  indi- 
cating by  their  "construction,  armament  or  affectation"  that 
they  Avere  susceptible  of  being  transformed  into  war  vessels  or 
used  in  the  public  service,  AA'ere  alloAved  seven  days  of  grace  in 
fulfillment  of  the  first  article  of  the  convention  above-named.^ 
France  accorded  to  Austria-Hungary  the  same  privileges.''  But 
enemy  ships  met  at  sea  in  ignorance  of  hostilities  Avere  captured, 
and  were  condemned  Avith  their  cargoes,  if  enemy,  by  the  French 
Conseil  dcs  Prises}^ 

Belgium  granted  three  days  delai  to  German  merchant  ships 
in  her  ports  at  the  outbreak  of  Avar."  Presumably  Germany 
reciprocated  for  this  favor. 

Great  Britain  and  Austria  engaged  to  alloAV  ten  days  of  grace 
to  the  ships  of  each  in  the  other's  ports  Avhcn  Avar  began 
between  them.  Ships  AA'hich  did  not  avail  themselves  of  the 
privilege  of  departure  and  ships  met  at  sea  in  ignorance  of  hos- 


'Bentwich,  p.  24.  He  says  that  British  cruisers  captured  nearly  one  hun- 
drffl  German  ships,  the  inference  from  the  context  being  that  the  captains 
of  the  latter  were  ignorant  of  the  outbreak  of  hostilities.  As  illustrative 
case.s  see  "Th(»  ;Marie  Glarser,"  in  A.  J.  I.  L.,  9  p.  531  ff..  {Times,  L.  R..  31, 
p.  8)  ;  "The  Mowe  "  IhUL,  pp.  ,'547-553;   {Times,  L.  R.,  31,  p.  46.) 

'  "The  Muwe".  in  yl.  J.  /.  L.,  9. 

"  R.   G.  D.  I.  P.,  22.    (1915),  Documents,  pp.   9-10. 

"Ibid.,  pp.  12-13.     Presumably  Austria  acted  reciprocally. 

'"^  Ihid.,  Jurisprudence  en  mntifre  de  prises  maritimes.  Cases  of  the  Porto. 
Bnrmbek  nnd  others,  pp.  1-12.  No  record  of  Russian  tieatment  of  enemy 
vessels  at  outbreak  of  war  has  so  far  been  available. 

"Garner,  p.  248.  n.  21. 
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tilities  Averc  to  be  detained  or  requisitioned  in  lieu  of  confisca- 
tion.^- 

Japan  alone  granted,  on  condition  that  like  privileges  were 
accorded  by  the  German  Government,  the  same  delai  de  faveur, 
a  period  of  two  weeks,  both  to  vessels  found  in  her  ports  and  to 
tHose  which  entered  them  or  were  met  by  her  cruisers  at  sea  in 
ignorance  of  the  outbreak  of  hostilities/^ 

As  between  Great  Britain  and  Turkey,  privileges  were  granted 
by  neither  Power,  Turkey,  though  she  inaugurated  the  delai 
de  faveur,  not  having  ratified  the  Hague  Convention  which  cod- 
ified it.i^ 

On  May  30,  1915,  Italy  decreed  the  sequestration  of  "all 
enemy  merchant  ships  lying  in  the  ports  and  territorial  waters 
of  the  Kingdom  and  its  colonies  at  the  outbreak  of  hostilities" 
and  of  "those  enemy  merchant  ships  which  shall  have  left  their 
last  port  before  the  declaration  of  war,  and  which  are  met  at 
sea  before  they  are  aware  of  the  commencement  of  hostilities." 
Vessels  found  upon  examination  to  be  ' '  intended  for  conversion 
into  warships"  Avere  to  be  captured  and  placed  in  the  Prize 
Court ;  the  remainder  were  to  be  subject  to  requisition.  Enemy 
goods  found  on  board  w^ere  to  be  "sequestered  and  restored  after 
the  war  without  an  indemnity,  or  else  requisitioned  with  an  in- 
demnity."^' This  decree  was  justified  in  that  Italy  has  never 
ratified  the  sixth  Hague  Convention  of  1907. 

In  dealing  Avith  the  effects  of  the  application  of  certain  rights 
of  belligerents  upon  certain  other  rights  of  both  neutrals  and 
belligerents,  with  the  purpose  of  discovering  to  what  extent  the 
present  legal  guarantees  modifying  the  right  of  capture  are 
effectual,  it  will  be  convenient  to  deal  with  the  various  belliger- 
ent countries  separately,  since  the  information  available  varies 
greatly  with  different  countries.  Fortunately  the  material  is 
most  readily  accessible  for  the  conduct  of  maritime  operations 
by  Great  Britain,  whose  interest  in  the  subject  of  our  discussion 
has  ever  been  paramount.     Dupuis  has  Avritten  that  the  Kusso- 


"Bentwich,  pp.   31-33. 
"Garner,   p.   248. 
^*  Ibid.,  p.    249. 

^^■Parliamentary  Paper  MiscelL,  No.  IS,    (191.5),  Cd.   8104,   cited  in  A.  J.   I. 
L.,  10,    (April,   1916),   Siipp.,  pp.   111-113. 
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Japanese  War  converted  England  to  the  standpoint  of  neu- 
trals,^" and  something  has  already  been  pointed  out  concerning 
the  British  attitude  toward  Russian  and  Japanese  extensions  of 
belligerent  rights  at  that  time.  Has  British  practice  since  Au- 
gust 4,  1914,  accorded  with  the  British  attitude  in  times  when 
England  has  been  a  neutral  ? 

A.    British  Practice  in  the  European  War 

The  Declaration  of  Paris  received  no  reaffirmation  at  the  be- 
ginning of  the  war  by  a  British  Order  in  Council.     In  his  ad- 
dress at  the  opening  of  the  Prize  Court,  the  President,  Sir  Sam- 
uel Evans,  stated  that  the  rules  of  that  Declaration  would  be 
enforced.     But  by  Order  in  Council   of   August   20,    1914,   the 
Declaration  of  London  was  declared  to  be  placed  in  operation 
during  the  present  hostilities,  that  policy  having  been  agreed 
upon  by  the  Allied  Governments  in  order  "that  the  naval  opera- 
tions of  tlie  allied  forces  so  far  as  they  affect  neutral  ships  and 
commerce   [might]   be  conducted  on  similar  principles."     Cer- 
tain additions  and  alterations  were  laid  down  by  which  the  rules 
of  the  Declaration  were  weakened.     On    August    6,    1914,    the 
United  States  Government  had  instructed  its  ambassadors  at 
London.  St.  Petersburg,  Paris,  Berlin,  and  Vienna,  and  its  min- 
ister at  Brussels  to  inquire  as  to  the  willingness  of  the  govern- 
ments to  which  they  were  respectively  accredited  to  agree  to  a 
reciprocal  observance  of  the  Declaration  of  London.     On  Au- 
gust 13  and  22  replies  were  received    from    the    embassies    at 
Vienna  and  Berlin  stating  that  the  governments  of  Austria- 
Hungary  and  Germany  would  observe  the  Declaration  on  the 
condition  proposed.     On  August  27  Ambassador  Page  sent  ta 
Washington  the  above-mentioned  Order  in  Council.     In  view 
of  Article  65  of  the  Declaration  of  London,  which  provides  that 
the  Declaration  must  be  accepted  as  a  whole,  the  United  States 
Government,  on  October  22  and  24  respectively,  informed  Ber- 
lin and  London  that  it  felt  "()l)]iged  to  witlidraw  its  suggestion"" 
and  tliei'cfort'  it  Avould  insist  '"that  the  rights  and  duties  of  the 
United  States  and  its  citizens  in  the  present  war  be  defnied  by 


^"1/6  droit    de  la   guerre  maritime,   p.    22. 
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the  existing  rules  of  international  law  and  the  treaties  of  the 
United  States  irrespective  of  the  provisions  of  the  Declaration  of 
London.  "^^ 

The  exceptions  introduced  by  the  British  Government  which 
concern  our  study  were:  (1)  the  substitution  of  the  British  con- 
traband list  of  August  4,  191-4  for  that  contained  in  Articles  22 
and  24  of  the  Declaration  and  (2)  the  abrogation  of  Article  35 
of  the  Declaration  by  the  assimilation  of  conditional  to  absolute 
contraband  in  so  far  as  liability  to  capture  under  the  doctrine 
of  continuous  transport  as  declared  by  Article  30  of  the  Declara- 
tion was  concerned.^^  Thus  at  the  outset,  the  British  Govern- 
ment showed  a  willingness  to  follow  precedents  which  had  oper- 
ated in  previous  wars  Avith  such  injury  to  the  efficacy  of  the  sec- 
ond and  third  rules  of  the  Declaration  of  Paris  as  to  have  led 
to  the  formation  of  the  very  rules  of  the  Declaration  of  London 
which  the  Allied  Governments  were  disregarding. 

Both  of  the  above-named  exceptions  to  the  Declaration  were 
concerned  with  increasing  the  difficulties  of  enemy  and  neutral 
property  in  reaching  enemy  states;  the  tirst  by  extending  the 
contraband  list,  the  second  by  preventing  the  transit  of  condi- 
tional contral)and  through  neutral  ports.  It  will  be  profitable 
to  follow  the  practice  of  the  two  principles  concurrently. 


"For  correspondence  and  Order  in  Council  see  A.  J.  I.  L.,  SS.,  (1915), 
pp.   1-8. 

^'Article  30  of  the  Declaration  of  London  provides: 

"Absolute  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined 
to  territory  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed  forces  of 
the  enemy.  It  is  immaterial  whether  the  carriage  of  the  goods  is  direct  or 
entails  trans-shipment  or   a   subsequent  transport  by  land". 

Article    33    provides: 

"Conditional  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined 
for  the  use  of  the  armed  forces  or  of  a  government  department  of  the  enemy 
State,  unless  in  this  latter  case  the  circumstances  show  that  the  goods  cannot 
in   fact  be  used  for  the  purposes  of  the  war  in  progress". 

Article   35  : 

"Conditional  contraband  is  not  liable  to  capture,  except  when  found  on 
board  a  vessel  bound  for  territory  belonging  to  or  occupied  by  the  ehemy,  or 
for  the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be  discharged  in 
an  intervening  neutral  port".  Cohen,  A.,  The  Declaration  of  London  (Lon- 
don, 1911),  pp.  102-109. 
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1.     Contraband  Lists 

The  Order  in  Council  of  August  20  does  not  offer  large 
ground  for  criticism  of  its  extension  of  the  contraband  list. 
Aircraft  of  all  types  were  made  absolute  contraband,  while  the 
list  of  conditional  contraband  Avas  left  as  determined  by  the 
Declaration  of  London.^** 

On  September  21,  1914,  there  was  proclaimed  an  extension  of 
the  list  of  conditional  contraband  by  the  addition  of  unwrought 
copper,  lead  in  pigs,  sheets  or  pipe,  glycerine,  rubber,  hides  and 
skins,  ferrochrome,  haematite  and  magnetic  iron  ores.-'' 

On  October  29,  1914,  the  contraband  list  was  revised.-^  The 
new  conditional  contraband  articles  of  the  previous  Order  were, 
with  the  exception  of  glycerine  and  hides,  made  absolute  con- 
traband, and  to  the  list  were  added  sulphuric  acid,  range-find- 
ers, iron  pyrites,  nickel  and  nickel  ore,  aluminum,  ferro-silica, 
barbed  wire  and  implements  for  fixing  and  cutting  the  same, 
motor  vehicles  and  their  component  parts,  and  mineral  oils  and 
motor  spirit,  except  lubricating  oils.  The  conditional  contra- 
band list  was  extended  by  the  addition  of  sulphur  and  leather, 
undressed  or  dressed,  suitable  for  saddlery,  harness  or  military 
boots. 

Again  on  December  23.  1914,  the  list  of  contraband  was  re- 
vised. To  the  absolute  category  were  added  a  large  number  of 
ingredients  of  explosives,  resinous  products,  several  metals  and 
oi'es.  antimony,  and  submarine  sound  signalling  apparatus. 
The  conditional  list  was  not  extended.-- 

r>ii  tile  lltli  of  March,  191.1,  raw  wool  and  woolen  yarn,  tin 
and  tin  ore,  castor  oil,  ])araf"fin  wax,  copper  iodide,  lubricants, 
hides,  skins,  and  leather  suital)le  for  the  manufacture  of  military 
equipment  were  made  al)solute  contraband.-^ 

"While,  in  the  main,  the  ndditions  enumerated  are  of  such  im- 
portance for  Avar  purposes  as  to  justify  their  being  regarded  as 
a])solute  contraband,  many  ai'ticles  so  listed  are  of  considerable 


^0  Proclamation,    Aiipust    I,    1014,    No.    1230.  in    .1.    J.    I.    L.,  B.    ^.,    (1915). 
pp.    9-10. 

'^Ibid.,  September  21.  191).  No.  1110.  in  A.  J.   I.  L.,  S.  S.,   (1915),   p.  11. 

"/bid.,  October  29.  1911.  No.  1613.  in  A.  J.  I.  L.,  S.  S.,  (1915),  po.  12-13. 
^^Proclamation,  Der<mber  23.  191!.  In  A.  J.  I.  L.,  S.  S.,  (1915).  pp.  15-18. 

"/biVf.,  Mnrrli  11,  1915.  in  A.  J.  I.  L.,  -S.  f^.,  (1915).  pp.  20-21. 
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use  in  the  arts.  Among  these  may  be  noted  copper,  rubber, 
rosin,  oil,  wool,  and  tin,  all  of  them  properly  to  be  regarded  as 
conditional  contraband  by  a  Government  which  has  taken  the 
leading  part  in  establishing  the  distinction  between  the  two 
classes  of  contral^and. 


2.     Seizure  of  Contraband — The  Grounds  of  Seizure 

Not  until  ]\Iarch  11,  1915,  did  Great  Britain  issue  her  Order 
by  which  the  waters  surrounding  German  ports  and  designated 
neutral  ports  were  to  be  subjected  to  the  control  of  the  British 
Navy  by  means  which  will  be  outlined  in  the  discussion  of 
blockade.'-*  Previously  to  this  action,  and  while,  therefore,  ac- 
cess to  German  ports  was  free  to  conditional  contraband,  numer- 
ous American  vessels  with  cargoes  of  foodstuffs  had  been  seized 
while  en  route  to  German  or  neutral  ports  and  conducted  into 
British  ports.  This  procedure  w^as  made  the  principal  basis  of 
complaint  in  the  note  of  Secretary  Bryan  of  December  26, 
1914.^^ 

The  seizures  were  made  upon  grounds  of  suspicion  that  con- 
traband was  being  transported  eitlier  by  means  of  concealment, 
or  by  the  use  of  consignments  made  "to  order"  or  otherwise,  so 
as  to  disguise  actual  destination  to  a  fortified  place  or  to  govern- 
ment contractors  in  enemy  territory.-"  Thus  we  find  immedi- 
ately that  the  belligerent's  right  to  prevent  contraband  from 
reaching  his  enemy  is  being  exercised  through  the  application  of 
the  cooperating  principles  of  "continuous  transport"  and 
"visit  and  search."  The  circle  is  readily  traced.  Belligerent 
A  cannot  legally  interfere,  so  long  as  a  l)lockade  has  not  been 
established,  with  enemy  goods  2)cr  se  proceeding  to  enemy  terri- 
tory in  neutral  ships.  His  first  recourse  is  to  the  extension  of 
the  contraband  list.  The  shipowners  and  cargo-owners  attempt 
to  evade  him  Ijy  using  neutral  ports.     His  second  offensive  de- 


-<See  pp.  191-201,  infra. 

2=  See  ca.ses,  p.  184  ff.,  and  note  of  Secretary  of  State  Bryan  to  Amba.ssador 
Page  of  January  7.  1915,  in  A.  J.  I.  L.,  8.  8.,  (1915),  pp.  5.5-60. 
=»See  page  168. 
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fence  is  the  principle  of  continuous  transport.  He  insures  the 
effectiveness  of  the  latter  by  applying  it  both  to  absolute  and  to 
conditional  contraband.  He  further  approximates  the  position 
of  conditional  to  that  of  absolute  contraband  by  erecting  against 
it  harsh  presumptions  of  hostile  destination.  Finally  on  pleas 
of  suspicion  and  of  the  impossibility  of  adequate  search  of  mod- 
ern merchantmen,  belligerent  A  conducts  the  neutral  vessels 
with  their  cargoes  into  his  own  ports,  there  to  be  detained  until 
his  determination  as  to  their  disposition  shall  be  made.  The 
possibility  of  encroachment  upon  the  rights  of  neutrals  and  of 
the  opposing  belligerent  (for  international  law  must  maintain 
those  rights  which  it  has  confirmed  for  belligerents  as  well  as  for 
neutrals)  is  immediately  apparent.  But  belligerent  A  is  to  be 
judged  by  what  he  does,  not  by  what  he  could  do.  In  attempt- 
ing to  understand  belligerent  methods,  the  necessity  of  keeping 
in  mind  the  inter-dependence  and  inter-action  of  various  bel- 
ligerent rights  in  the  process  of  the  apprehension  of  enemy  prop- 
erty at  sea  is  apparent. 

Before  discussing  the  cases  which  arose  out  of  the  application 
of  the  British  regulations,  it  should  be  noted  that  by  a  decree 
of  January  25,  1915,  the  German  Bundesrath  unwittinglj'-  en- 
abled the  British  Government  to  complete  its  defences  against 
the  introduction  of  the  most  important  variety  of  conditional 
contraband  into  Germany.  The  German  decree  placed  the  sup- 
ply of  grain  and  Hour  within  the  Empire  under  governmental 
control.  The  decree  was  almost  immediately  altered  so  as  to 
apply  only  to  the  domestic  supply,  leaving  imported  foodstuffs 
in  pi-ivatc  hands. -^     The  British  Cabinet,  however,  asserted  that 

"in  any  country  in  which  there  exists  such  a  tremendous  organization 
for  war  as  now  obtains  in  Germany  there  is  no  clear  division  between 
those  whom  the  government  is  responsible  for  feeding  and  those  whom 
it  is  not,"  and  that  "the  reason  for  drawing  a  distinction  between 
foodstuffs  Intended  for  the  civil  population  and  those  for  the  armed 


2'  Garner,  "Some  Questions  of  International  Law  in  the  European  War,  VI. 
in   A.   J.   I.   L.,  9,    (April,    1915),    p.    384. 
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forces  or  enemy  government  disappears  when  the  distinction  between 
the  civil  population  and  the  armed  forces  itself  disappears". =■ 

The  Cabinet  was  thus  taking  the  position  that  the  German  de- 
cree had  reeognized  the  necessity  of  conserving  the  supply  of 
flour  and  grain  and  that  this  recognition  justified  Great  Bri- 
tain in  regarding  foodstuffs  as  absolute  contraband.  Probably 
this  action  would  have  been  taken  without  the  decree  of  the 
Bundesrath  since  the  British  Government  had  adopted  meas- 
ures of  a  similar  nature  and  since  the  basis  of  the  act  is  the 
recognition  of  altered  circumstances.^'' 

3.     Seizure  of  Contraband— The  Cases  Prior  to  March  1,  1915 

The  seizures  of  absolute  and  conditional  contraband  in  neu- 
tral vessels  found  in  the  belligerent's  ports  or  on  the  high  seas 
at  the  outbreak  of  war,  when  the  owners  were  ignorant  of  the 
outbreak  of  hostilities,  were  dealt  with  in  accordance  with 
Article  43  of  the  Declaration  of  London,  the  cargoes  being  con- 
demned, subject  to  the  payment  of  compensation.^'^ 

The  cases,  which  have  been  published,  involving  interference 
by  Great  Britain  with  neutral  vessels  and  their  cargoes  prior  to 
March  1,  1915,  may  be  most  conveniently  treated  in  two  cate- 
gories: (1)  those  involving  voyages  to  enemy  ports,  (2)  those 
involving  voyages  to  neutral  ports.  Under  the  first  heading  the 
single  important  case  is  that  of  the  Williclmma, 

(1)  The  Willielmina,  an  American  merchantman,  left  New 
York  for  Hamburg  on  January  22,  1915,  with  a  cargo  of  food- 
stuffs. On  February  11,  she  Avas  arrested  at  Falmouth,  Eng- 
land, into  Avhich  port  she  had  entered  of  her  own  accord  two 


'^^  Note  of  Sir  Edward  Grey  to  Ambassador  Page,  February  10,  1915,  in 
A.  J.  I.  L.,  S.  S.,  (1915),  p.  80.  The  Report  that  accompanies  the  Declaration 
of  London  justifies  the  provision  of  Article  33  by  which  destination  "for  the 
use  of  ...  a  government  department  of  the  enemy  State"  is  declared 
sufficient  to  render  conditional  contraband  liable  to  capture :  "The  State 
is  one,  though  it  necessarily  acts  through  different  depai-tments.  If  a  Civil 
Department  may  freely  receive  foodstuffs  or  money,  the  Department  is  not 
the  only  gainer,  but  the  entire  State,  including  Its  military  administration, 
gains  also,  since  the  general  resources  of  the  State  are  thereby  increased". 
See  Bentwich,    N.,    The   Declaration   of   London    (London,    1911),   p.    70. 

''Times,  London,  August   6,   1914,   p.  6;   August   11,  1914,  p.   3. 

■'"Bentwich,  A.  J.  I.   L..  9.   .TanuMiy.    1915,   p.    42. 
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days  earlier.  Tlie  owners  of  the  cargo  refused  to  consent  to  its 
being  discharged,  hence  the  ship,  which  otherwise  would  have 
been  released,  was  detained.  It  was  at  first  desired  to  make  a 
test  case  of  the  situation,  but  this  was  prevented  by  the  British 
Order  in  Council  of  i\Iarch  11,  1915.^^  The  British  contentions 
as  explained  by  Sir  Edward  Grey  on  February  19,  1915,  were 
(1)  that  the  German  decree  of  January  25,  above  noted,  created 
a  situation  such  that  a  cargo  of  foodstuffs  consigned  to  Germany 
was  in  reality  consigned  to  the  German  Government  and  (2) 
that  the  cargo  was  en  route  to  a  fortified  place. 

The  second  contention  seems  clearlj^  a  subterfuge.  The  first 
one  is  important.  At  first  glance  it  appears  to  overturn  the 
principle  at  the  base  of  the  distinction  between  absolute  and 
conditional  contraband.  But  further  study  leads  to  the  reali- 
zation that  the  British  contention  simply  takes  account  of 
changed  conditions,  this  transformation  consisting  in  the  fact 
that  government  control  of  all  foodstuffs  in  time  of  war,  coupled 
with  rapidity  of  communication,  renders  it  impossible  to  say 
what  imports  will  get  to  the  army  and  what  will  go  to  civilians. 
And  if  that  point  could  be  determined,  there  is  the  further  fact 
that  the  obtaining  of  imports  of  food  by  the  civilian  population 
simply  releases  more  of  the  domestic  supply  for  military  use.^^ 

The  ease  of  the  Wilhelmina  was  settled  through  diplomatic 
channels.  The  British  Government  purchased  the  cargo,  pay- 
ing the  profit  that  the  claimants  would  have  received  had  their 
cargo  reached  its  intended  market,  and  adding  an  indemnity 
for  the  delay  caused  to  the  ship,  so  far  as  the  authorities  were 
responsible  for  it. 

(2)  Of  the  cases  of  neutral  vessels  captured  en  route  to  neu- 
tral ports,  the  twenty-five  cases  decided  in  the  British  Prize 
Court  concurrently  on  September  16,  1915,  serve  as  examples  of 
the  attitude  taken  toward  conditional  contraband  by  the  Brit- 
ish Prize  Court. "^ 

The  cases  arose  in  respect  of  some  32,312,000  pounds  of  lard 


"■  Sf-e  posted,  p.   144. 

'-This  contention  cairifd  to  a  conclusion  suggests  that  foodstuffs  will  be 
mnde  absolute  contraband  b\-  intci-nntional  nRi-eemcnt  unless  contraband  Is 
abolished. 

'  JudirUil  Decisions,  British  Prize  Court,  in  .1.  J.  I.  L.,  9,  (October,  1915). 
pp.  979-1005. 
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and  meat  products,  a  portion  of  the  total  cargoes,  amounting  ta 
'about  73,237,000  pounds,  and  including  wheat,  rubber,  hides, 
oil  stocks,  lard,  meat  products,  etc.,  contained  in  four  neutral 
vessels.     The  vessels  were  thus  described: 

Alfred  Nobel,  Norwegian,  Sailed  Oct.  20,  1914— Captured  Nov.  5,  1914 
B.  Bjornson,  Norwegian,  Sailed  Oct.  27,  1914— Captured  Nov.  11,  1914 
Fridland,  Swedish,        Sailed  Oct.  28,  1914 — Captured  Nov.  10, 1914 

I^im  Norwegian,  Sailed  Nov.  11,  1914— Captured  Nov.  28, 1914 

In  each  case  the  intended  voyage  was  from  New  York  to  Copen- 
hagen. 

The  Court,  in  dealing  with  the  conditional  contraband  for 
which  claims  had  been  set  up,  noted  first  the  enormously  in- 
creased imports  of  foodstuffs  to  Copenhagen  since  the  begin- 
ning of  the  war;  e.  g., 

"the  average  annual  quantity  of  lard  imported  into  Denmark  during 
the  three  years  1911  to  1913  from  all  sources  was  1,459,000  pounds. 
The  quantity  of  lard  consigned  to  Copenhagen  on  these  four  ships 
alone  was  19,252,000  pounds.  .  .  .  the  imports  of  lard  from  the 
United  States  ...  to  Scandinavia  .  .  .  during  the  months 
of  October  and  November,  1914,  amounted  to  50,647,849  pounds  as 
compared  with  854,856  pounds  for  the  same  months  in  1913  .... 
In  the  five  months,  August  to  December,  1913  the  exports  of  lard  from 
the  United  States  of  America  to  Germany  Were  68,664,975  pounds. 
During  the  same  five  months  in  1914  they  had  fallen  to  a  mere  nom- 
inal quantity,  23,800  pounds". 

The  issues  which  concerned  the  cargoes  of  the  first  three  ships 
were  decided  in  accordance  with  the  generally  accepted  rules  of 
international  law,  the  Order  in  Council  of  August  20,  1914, 
having  been  repealed  by  that  of  October  29,  1914,  issued  after 
those  vessels  had  sailed.  The  latter  Order  was  applied  to  the 
eases  which  involved  the  cargo  of  the  Kim. 

Deciding  first  the  nature  of  the  cargoes  of  foodstuffs,  the 
Court  found  tliat  "all  tlic  foodstuffs  were  suitable  for  the  use  of 
troops  in  the  field. ' ' 

The  second  point  decided  depended  upon  the  doctrine  of  con- 
tinuous voyage,  a  doctrine  "familiar  to  international  law.'^ 
The  Declaration  of  London  was  criticised  for  its  compromise 
upon  the  application  of  the  doctrine:  "As  is  usual  in  compro- 
mises, there  seems  to  be  an  absence  of  logical  reason  for  the  ex- 
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elusion  [of  conditional  contraband  from  the  application  of  the 
doctrine]."     The  court  said  with  great  reason: 

"If  it  is  right  that  a  belligerent  should  be  permitted  to  capture 
absolute  contraband  proceeding  by  various  voyages  or  transport  with 
an  ultimate  destination  for  the  enemy  territory,  -v^hy  should  he  not  be 
allowed  to  capture  goods  which,  though  not  absolutely  contraband,  be- 
come contraband  by  reason  of  a  further  destination  to  the  enemy  gov- 
ernment or  its  armed  forces?" 

Pronouncing  the  doctrine  of  continuous  voyage  a  part  of  the 
law  of  nations,  the  Court  held  that 

"the  cargoes  (other  than  the  small  portions  acquired  by  persons  in 
Scandinavia  whose  claims  are  allowed)  were  not  destined  for  con- 
sumption or  use  in  Denmark  or  intended  to  be  incorporated  into  the 
general  stock  of  that  country  by  sale  or  otherwise;  that  Copenhagen 
was  not  the  real  bona  fide  place  of  delivery;  but  that  the  cargoes  were 
on  their  way  at  the  time  of  capture  to  German  territory  as  their  ac- 
tual and   real   destination". 

The  third  and  final  point  concerned  the  question  of  ultimate 
destination ;  Avhether  that  was  intended  to  be  the  German  Gov- 
ernment and  its  troops,  or  the  civilian  population.  The  onus 
of  proof  Avas  held  to  lie  upon  the  owners.  The  Court  held  that 
the  "probable  ultimate  destination  in  fact  of  the  cargoes"  was 
"the  German  Government  and  their  forces,  for  naval  and  mili- 
tary use."  dwelling  upon  the  note  of  Sir  Edward  Grey  men- 
tioned above  and  quoting  the  German  case  of  The  Maria.^^ 

The  Court  allowed  the  claims  in  eight  cases,  and  disallowed 
them  in  the  remainder.  Tlie  claims  allowed  Avere  those  m  Avhich 
an  actual  Danish  destination  was  proved. 

The  central  point  in  all  these  cases  as  in  the  case  of  the  ^yil- 
lulmina  is  the  application  of  the  theory  by  which  conditional 
contraband  en  route  to  enemy  tevritoi-y  is  made  confiscable  as 
being  actually  intended  for  the  govci'nment  and  military  forces 
of  the  enemy.  The  theory  is  again  rested  upon  the  German  de- 
cree of  January,  1915,  and  is  made  possible  of  application  l)y 
casting  the  burden  of  proof  upon  the  claimants.  The  control 
of  the  German  Government  ovei-  nil  GVi-man  purveyors  of  food- 


"  See  jiostra,  p.   1G2. 
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stuffs  makes  the  argument  one  difficult  to  combat  and  demands 
of  international  law  that  it  take  account  of  the  new  conditions. 
In  the  majority  of  the  cases  which  had  been  decided  prior  to 
the  American  note  of  December  26,  1914,  the  grievance  of  which 
the  American  Government  complained  was  not  the  British  clas- 
sification of  contraband  but  the  prolonged  delays  caused  by  the 
policy  of  bringing  vessels  into  British  ports  for  search.  These 
delays  further  aggravated  the  situation  brought  about  by  de- 
tention of  neutral  vessels  on  suspicion  that  the  shipments  had 
a  belligerent  destination.     The  American  note  pointed  out  that 

"the  effect  upon  trade  in  these  articles  between  neutral  nations  result- 
ing from  interrupted  voyages  and  detained  cargoes  is  not  entirely 
cured  by  reimbursements  of  the  owners  for  the  damages,  which  they 
have  suffered,  after  investigation  has  failed  to  establish  an  enemy  des- 
tination. The  injury  is  to  American  commerce  with  neutral  countries 
as  a  whole  through  the  hazard  of  the  enterprise  and  the  repeated  di- 
version of  goods  from  established  markets".'''^ 

The  allegations  of  the  reply  of  Sir  Edward  Grey,  already  al- 
luded to,  afford  some  support  for  the  British  practice  in  detain- 
ing neutral  cargoes.^"  It  will  be  sufficient  here  to  note  that  the 
difficulties  Avhich  arise  under  modern  conditions  in  the  applica- 
tion of  the  right  of  search  had  been  discussed  before  the  war 
and  that  certain  proposals  had  been  made  looking  toward  some 
system  by  which  officials  of  the  neutral  or  belligerent  govern- 
ment might  certify  to  the  contents  of  the  cargo,  thus  placing  tlie 
entire  risk  upon  the  owners  of  contraband.  Sir  Edward  Grey 
expressed  a  wish  that  an  "arrangement  by  which  mistakes  can 
be  avoided "^^  might  be  found,  but  tentative  efforts  made  by  the 
United  States  Customs  officials  met  with  failure. ^^ 

4.     The  Control  of  Enemy  Trade 

The  above  title  appears  appropriate  to  this  section  in  which 
it  is  proposed  to  discuss  the  situation  created  by  the  British 

^' Note  of  Secretary  of  State  Bryan  to  Ambassador  Page,  in  .1.  J.  /.  L.,  S.  S., 
(1915),  pp.   55-60. 

'"Reply  of   Sir   Edward    Grey,   Ibid.,  pp.    60-65. 

'"Ibid.,  p.  65. 

•■"Garner,  J.  \V.,  "International  Law  in  the  European  War"  in  A.  J.  I.  L., 
9,   (April,  1915),  p.  381  and  notes  17,  18. 
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Order  in  Council  of  the  11th  of  March,  1915.  Two  distinctions 
must  be  pointed  out,  the  fii'st  substantive,  the  second  proced- 
ural.^'-^  The  first  distinction  is  that  between  the  situations  exist- 
ent before  and  after  March  15,  1915 ;  the  second  distinction,  that 
between  the  situation  after  March  15  and  that  which  would  have 
been  created  had  the  Order  of  March  11  provided  for  the  tra- 
ditional commercial  blockade. 

The  first  distinction  is  readily  understood;  whereas  before  the 
Order  of  ]\larcli  11  neutral  vessels  had  been  free  to  enter  Ger- 
man and  adjacent  neutral  ports,  subject  to  the  regulations 
against  contraband,  after  that  Order  went  into  effect  all  mer- 
chant vessels  wliich  had  sailed  after  March  1,  1915,  for  German 
ports  were  required,  unless  they  were  given  passes  enabling 
them  to  proceed  to  a  named  neutral  or  allied  port,  to  discharge 
their  cargoes  in  a  British  or  allied  port,  to  be  dealt  with  by  the 
British  Prize  Court.  The  same  rule  w^as  to  apply  to  all  mer- 
cliant  vessels  sailing  from  German  ports.  And  all  merchant 
vessels  which  had  sailed  since  March  1  from  neutral  ports  for 
otlier  than  German  ports,  carrying  goods  either  of  enemy  origin, 
or  to  an  enemy  destination,  or  which  were  enemy  property, 
might  be  required  to  discharge  such  goods  in  a  British  or  allied 
port.  That  is,  after  March  15,  1915,  no  neutral  merchant  ves- 
sel might  enter  any  German  port ;  no  neutral  merchant  vessel 
might  enter  any  other  than  German  ports  if  she  was  carrying 
enemy  goods  of  any  description.^'^ 

The  second  distinction  was  one  of  procedure.  In  order  to 
relieve  neutrals  from  the  conserjuences  of  the  blockade,  captured 
siiips  and  tlieir  cargoes  not  contraband  were  not  to  be  confiscated 
but  wei'c  to  1)0  restored,  if  not  requisitioned  for  the  use  of  His 
^lajesty.  That  is,  a  complete  blockade  was  declared  against 
Gei'iuan  ports;  but  this  blockade  was  moderated  to  the  extent 
that  neutral  ships  and  their  innocent  cargoes  Avere  not  to  be  con- 


"For  text  of  this  Ord.T  see  A.  J.  I.  L.,  S.  .S'.,   (1015),  pp.  109-112. 

"•  A  special  arrangement  was  made  by  which  cotton  shipments  which  com- 
plied with  certain  requirements  were  "allowed  free  (or  bought  at  contract 
price  If  stopped)"  up  to  the  31st  or  the  16th  of  March,  according  to  circum- 
stances. The  claims  of  Ami-rican  shippers  under  this  arrangement  appear 
to  have  been  adequately  protected  by  the  British  Prize  Court.  See  Note  of 
Ambassador  Page  to  Secretary  of  State  (id  interim,  June  22,  1915,  in  A.  J. 
I.  L.,  .V.   «.,    (191.-,).   pj).    112-113. 
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fiscated ;  while  a  partial  blockade,  a  blockade  against  all  enemy 
goods,  with  the  same  moderation  in  the  penalties,  was  declai'ed 
in  respect  to  neutral  ports  on  European  waters,  including  the 
]\Iediterranean. 

The  procedure  wliich  was  provided  for  cases  in  which  neutral 
ships  Avere  taken  carrying  enemy  goods  from  an  enemy  or  neu- 
tral port  differed  from  that  provided  for  cases  in  which  neutral 
vessels  were  taken  carrying  enemy  goods  to  an  enemy  or  neutral 
port  in  that  in  the  former  class  of  cases  goods  might  be  sold  as 
well  as  detained,  while  in  the  latter,  provision  was  made  only 
for  restoration  to  the  claimant  or  for  requisition.  However,  if 
in  the  former  class  of  cases  it  could  be  shown  that  the  goods  had 
become  neutral  property  before  the  issue  of  the  Order,  the  owner 
might  take  steps  to  have  the  proceeds  of  the  sale  paid  to  him. 

By  this  Order  Great  Britain  completed  the  structure  of  her 
system  for  the  control  of  the  trade  of  Germany,  basing  her  ac- 
tion upon  the  right  of  retaliation  for  the  submarine  practice  in- 
augurated by  Germany  on  February  18.  1915.  AVe  have  already 
pointed  out  the  effects  of  the  British  extension  of  the  contraband 
list  so  as  to  include  even  foodstuffs;  of  the  application  of  the 
doctrine  of  continuous  voyage  to  both  classes  of  contraband;  of 
tlie  creation  of  new  presumptions  as  to  destination  of  condi- 
tional contraband ;  and  of  the  thorough  execution  of  the  right 
of  visit  and  search.  With  the  Order  of  March  11,  1915,  the 
climax  was  reached  by  the  interdiction  of  all  commerce  between 
neutral  states  and  Germany. 

On  March  30,  1915,  the  Government  of  the  United  States 
made  certain  observations  upon  the  Order,  which  may  be  sum- 
marized as: 

(1)  The  Order  denies,  with  small  qualification,  the  sovereign 
rights  of  neutrals,  by  creating  new  exceptions  to  those  rights 
hased  upon  the  existence  of  a  state  of  war. 

(2)  The  belligerent  has  not  the  right  to  forbid  the  carriage 
of  innocent  goods  to  its  enemies  via  neutral  ports,  even  thougli 
the  enemy's  ports  be  blockaded.  To  assert  the  contrary  is  to 
deny  that  free  ships  make  free  goods,  as  laid  down  in  the  Decla- 
ration of  Paris. 

(3)  A  blockade  of  neutral  ports  cannot  be  in  conformity  witli 
the  established  rules  of  war;  tliercfore  if  the  cordon  blockading 
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German  ports  be  extended  across  the  entrances  to  neutral  ports 
free  admission  and  exit  must  be  accorded  to  all  lawful  traffic 
Avith  those  ports  through  the  blockading  cordon.  Unlawful  traf- 
fic could  be  discovered,  as  before,  by  visit  and  search. 

(4)  As  Scandinavian  and  Danish  ports  are  open  to  trade  with 
German  Baltic  ports,  a  British  blockade  is  likely  to  operate  with 
unequal  severity  upon  neutral  countries.*^ 

In  one  paragraph  only  does  the  Secretary  of  State  appear  to 
strike  a  note  inconsistent  Avith  the  general  tone  of  the  communi- 
cation.    In  that  paragraph 

"the  United  States  takes  it  for  granted  that  tlie  approach  of  American 
merchantmen  to  neutral  ports  situated  upon  the  long  line  of  coast 
affected  by  the  Order  in  Council  will  not  be  interfered  with  when  it  is 
known  that  they  do  not  carry  goods  which  are  contraband  of  war  or 
goods  destined  to  or  proceeding  from  ports  within  the  belligerent  ter- 
ritory affected." 

Apparently  this  suggestion  was  made  with  the  object  of  restrict- 
ing as  far  as  possible  the  interference  wdth  neutral  ships  while 
not  admitting  the  legality  of  the  proposed  British  measures. 

The  firmness  Avith  which  the  second  rule  of  the  Declaration  of 
Paris  is  upheld,  together  with  the  Avillingness  manifested  to  take 
a  sane  view  of  military  necessities  in  the  modern  application  of 
blockade,  renders  this  note  remarkable. 

The  note  of  the  British  Government  dated  June  22,  1915,  ex- 
plains that  in  deference  to  the  interests  of  American  importers 
goods  of  enemy  origin  had  been  allowed,  by  various  extensions, 
and  in  special  circumstances,  to  leave  neutral  ports  for  the 
United  States,  and  that,  if  express  conditions  were  complied 
with,  new  cases  might  ])e  considered  through  diplomatic  chan- 
nels.^- 

On  July  15,  1915,  the  State  Department  instructed  Ambassa- 
dor Page  to  protest  to  the  British  Foreign  Office  in  regard  to 
the  case  of  the  Kccha^.  This  ship,  the  note  stated,  of  American 
registry,  had  l)oen  seized  while  proceeding  from  Rotterdam  for 
the  United  States  and  liad  been  ordered  to  discliarge  cargo,  the 


*^Note  of  Secretary  of  State  Bryan  to  Ambassador  Page  in  -1.  J.  I.  Ij  . 
S.    .S.,    (191.J).   pp.   H6-122. 

"Ambassador  Page  to  Secretary  of  State  ad  interim,  in  A.  J.  I.  L.,  S.  S., 
(1915),   pp.   141-146. 
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property  of  American  citizens,  which  had  originated  in  Belgium, 
enemy-occu])ied  territory.  The  Department  reiterated  its  posi- 
tion as  to  the  invalidity  of  the  practice  of  Great  Britain  in  at- 
tempting to  prevent  a  neutral  from  trading  with  another  neu- 
tral, or  with  a  belligerent  where  contraband  w^as  not  involved.^* 
On  July  24,  1915,  Sir  Edward  Grey  set  forth  the  argument 
in  justification  of  the  Order  in  Council  of  ]March  11,  1915.  His 
main  points  were : 

(1)  The  British  blockade  was  simply  an  adaptation  of  old 
principles  to  a  new  situation. 

(2)  The  American  contention  that  trade  through  neutral 
ports  (in  non-contraband  goods)  with  belligerents  must  not  be 
interfered  Avith  was  unsustainable  in  law  or  equity.  "His  Ma- 
jesty's Government  are  unable  to  admit  that  a  belligerent  vio- 
lates any  fundamental  principle  of  international  law  by  apply- 
ing a  blockade  in  such  a  way  as  to  cut  off  the  enemy's  commerce 
with  foreign  countries  through  neutral  ports  if  the-  circum- 
stances render  such  an  application  of  the  principles  of  blociv- 
ade  the  only  means  of  making  it  effective. ' ' 

(3)  During  the  Civil  War  the  Federal  Government  applied 
the  doctrine  of  continuous  voyage  to  commerce  between  neutral 
countries  and  neutral  territory  neighboring  the  territory  of  its 
opponent,  in  order  to  prevent  the  export  of  cotton  and  the  im- 
port of  contraband  by  the  Confederate  Government. 

(4)  Great  Britain  was  "interfering  with  no  goods  with  which 
[she]  would  not  be  entitled  to  interfere  by  blockade  if  the  geo- 
graphical position  and  the  conditions  of  Germany  at  present 
were  such  tliat  her  commerce  passed  through  her  own  ports." 

(5)  The  War  had  so  increased  the  opportunities  for  Ameri- 
can commerce  as  to  have  compensated  for  the  loss  of  the  German 
and  Austrian  markets.'** 

The  striking  fact  regarding  this  note  is  that  it  sustained  the 
British  Order  in  Council  of  March  11,  1915,  upon  alleged  legal 
grounds.     According  to  Sir  Edward  Grey  a  belligerent  has  the 


*' Secretary  of  State  to  Ambassador  Page,  Ibid.,  pp.  154-15").  On  July  31. 
1915,  the  Foreign  Secretary  replied  to  the  American  note,  sustainin.s;'  the 
legality  of  the  .seizure  but  agreeing  to  consider  special  circumstances  if  such 
consideration  were  to  the  interest  of  neutrals. 

"Ambassador  Page  to  the  Secretary  of  State,  in  A.  J.  I.  L.,  ,S.  .?.,  (1915  i, 
pp.    157-161. 
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riglit  under  modern  conditions  to  render  effectual  the  blockade 
of  his  enemy's  ports  by  subjecting  the  connnerce  of  adjacent 
neutral  ports  to  supervision.  Great  Britain  was  not  blockading 
neutral  ports  since  neutral  countries  were  being  allowed  to  im- 
port what  they  could  prove  was  for  their  own  consumption, 
British  naval  vessels  were  acting  as  had  Federal  naval  vessels  in 
the  American  Civil  War,  seizing  enemy  goods  en  route  to  neu- 
tral ports  but  actually  destined  to  enemy  territory  then  under 
blockade.  The  difference  in  British  and  Federal  practice  was 
not,  he  contended,  one  of  principle  but  of  extent  of  operation 
and  degree  of  effectiveness. 

Sir  Edward  Grey's  argument  is  unimpeachable  in  its  state- 
ment of  the  consequences  of  the  geographical  position  of  Ger- 
many with  relation  to  certain  neutral  ports.  A  blockade  of 
German  ports  while  Rotterdam  and  Copenhagen  remained  open 
to  German  commerce  would  have  been  a  farce. 

The  legal  problem  is  less  simple  of  resolution.  Great  Britain 
has  the  unquestioned  right  to  blockade  the  ports  of  Germany. 
She  has  the  right,  based  upon  American  precedents,  to  apply 
the  doctrine  of  continuous  transport  in  order  to  prevent  evasion 
of  her  ])lockade.  Blockade  means  the  prohil)ition  of  all  trade, 
not  simply  of  contraband  trade.  In  the  case  of  the  Springbok 
there  is  doubt  as  to  whether  the  decision  turned  at  all  upon  the 
question  of  contra])and.^'''  The  United  States  therefore  is  in  a 
peculiarly  eml)arrassing  position  from  whicli  to  criticise  the 
Britisli  system  for  conti'ol  of  trade.  She  herself  is  mainly  re- 
sponsible for  the  development  of  the  doctrine  of  continuous 
voyage. 

We  must  not,  of  course,  ovei'look  the  fact  that  American 
courts  have  never  applied  the  doctrine  to  non-contraband  or  con- 
ditional contraband  goods  consigned  to  a  neutral  ])ort  l)ut  des- 
tined to  reach  hostile  tcri'itory  by  ti'ansi)ortation  overland.  The 
case  of  the  Pcferhoff,  discussed  on  ])ages  (JT-HS  i}ifr<i  lu-oves  tliis 
point  incontrovertibly.  They  have  gone  no  further  than  tlie 
dictum  of  the  S])r{n(/hok  case,  which  declared  that  any  sort  of 
goods  were  confi.scable  if  destined  to  a  l:)lockaded  port,  wliether 
they  were  to  pass  through  an  intermediate  neutral  port  or  not. 


"  !^e«!  pp.   C()-67   iiiffti,  for  fliscusslon         ^]irin(jhok  case. 
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Without  question  Chief  Justice  Chase  was  speaking  only  of 
transportation  entirely  by  sea.  And  the  trend  of  opinion  since 
that  time  is  recorded  in  Article  19  of  the  Declaration  of  London 
Avhich  provides:  "Whatever  may  be  the  ulterior  destination  of 
a  vessel  or  of  her  cargo,  she  cannot  be  captured  for  breach  of 
blockade,  if,  at  the  moment,  she  is  on  her  way  to  a  non-blockaded 
port."  In  a  concluding  chapter  it  will  be  useful  to  inquire 
whether  this  Article  or  the  present  British  practice  is  the  more 
reasonable  development  in  view  of  the  character  of  modern  war- 
fare. 

It  miglit  not  unreasonably  be  asked  why,  when  Great  Britain 
had  already  adopted  the  practice  of  regarding  foodstuffs  as  ab- 
solute contraband,  it  was  necessary  for  her  to  enforce  a  policy 
by  which  the  continuous  transport  principle  could  be  applied  to 
all  German  goods.  The  answer  is  that,  recognizing  the  rela- 
tionship between  German  trade  and  German  military  strength. 
Great  Britain  has  undertaken  to  destroy  German  trade.  So  long 
as  Germany  could  export  valuable  cargoes  of  dyestuffs  and 
other  articles  to  the  United  States  she  could  create  credits  there 
against  which  she  could  draw  in  payment  for  the  means  of  car- 
rying on  the  war.  Further,  Great  Britain  hopes  to  depress 
German  trade  to  the  point  where  the  depression  will  be  felt  by 
the  whole  nation.  That  her  policy  is  assisting  to  destroy  the 
credit  of  Germany  is  indicated  by  the  fall  in  exchange  value  of 
the  mark.*^ 

An  observation  was  made  in  Chapter  I  of  this  study  to  the 
effect  that  Great  Britain's  present  plan  for  the  control  of  enemy 
trade  could  be  compared  to  the  system  she  designed  with  a  simi- 
lar object  in  the  struggles  with  France  a  century  earlier.  The 
two  systems  are  alike  in  that  they  both  may  be  regarded  as  at- 
tempts to  control  all  commerce  with  the  enemy.  In  the  years 
of  the  Berlin  and  Milan  Decrees  and  of  the  retaliatory  Orders 
in  Council  it  was  lawful  to  capture  enemy  goods  in  neutral 
ships.  Moreover,  on  account  of  transportation  difficulties,  neu- 
tral ports  were  of  small  value  to  a  belligerent.  So  that  it  is 
j>robable  that  Great  Britain  would  not  have  made  use  of  the 


«New  York  Time,i,  July  10,  1916,  p.  12.  On  July  10.  lOlG,  four  Gr-rinnn 
mark.s  were  worth  only  72.871/2  cents  whereas  their  value  in  ordinary  timos 
Is  95.28  cents. 
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doctrine  of  continuous  transport  (which  had  already  been 
evolved  for  colonial  commerce)  at  that  period,  even  had  there 
been  any  neutral  ports  of  importance  upon  which  to  practice  it.*^ 
But  today  rapid  communications  bring  Scandinavian  and  Dutch 
ports  within  a  few  hours  journey  of  German  markets.  At  the 
same  time  the  Declaration  of  Paris  intervenes  to  prevent  arrest 
of  non-contraband  cargoes  in  neutral  vessels  and  the  result  is  a 
new  system  built  about  the  nucleus  afforded  by  the  doctrine  of 
continuous  voyage. 

The  encouraging  element  of  the  present  British  system  finds 
expression  in  the  fourth  paragraph  of  Sir  Edward  Grey's  note 
to  the  State  Department,  accompanying  the  Order  in  Council 
of  March  11,  1915  : 

"His  Majesty's  Government  have  felt  most  reluctant  at  the  moment 
of  initiating  a  policy  of  blockade  to  exact  from  neutral  ships  all  the 
penalties  attaching  to  a  breach  of  blockade.  In  their  desire  to  allevi- 
ate the  burden  which  the  existence  of  a  state  of  war  at  sea  must  in- 
evitably impose  on  neutral  sea-borne  commerce,  they  declare  their  in- 
tention to  refrain  altogether  from  the  exercise  of  the  right  to  confis- 
cate ships  or  cargoes  which  belligerents  have  always  claimed  in  re- 
spect of  breaches  of  blockade.  They  restrict  their  claim  to  the  stop- 
ping of  cargoes  destined  for  or  coming  from  the  enemy's  territory".^'' 

This  provision  deprives  the  Order  of  much  of  its  severity, 
in  appearance  at  least.  To  Great  Britain  the  power  of  requisi- 
tion is  preserved,  while  the  neutral  shipowner  and  the  neutral 
and  enemy  cargo-owners  lose  only  their  accustomed  markets.  To 
the  second  rule  of  the  Declaration  of  Paris,  practically  abro- 
gated by  the  doctrine  of  continuous  voyage,  the  above-named 
provision  restores  a  jiortion  of  its  effectiveness.  The  encourag- 
ing feature  of  this  relaxation  of  the  traditional  consequences  of 
breach  of  blockade  is  the  evidence  it  affords  that  belligerents 
have  felt  the  necessity  for  compensating  neutrals  even  when 
they  regarded  their  measures  of  restriction  as  justifiable  de- 
velopments to  meet  new  conditions. 


"  .She  did  not  attempt  to  enforce  such  a  rule  over  commerce  entering 
Swedish  ports. 

"A.  J.  I.  L.,  S.  S.,  (1915),  p.  110.  This,  of  course,  leaves  to  Great  Britain 
the  right  to  confiscate  contraband  and  vessels  whose  cargoes  are  mainly 
contraband,  since  this  right  exists  independently  of  blockade. 
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B.     German  Practice  in  the  European  War 

Gcrinany,  in  common  with  tlie  other  Ijelligercnt  countries 
during  the  present  war,  has,  in  theory,  observed  the  Declaration 
of  Paris.  That  ])ody  of  rules  has,  without  proclamation,  l)cen 
regarded  as  binding  upon  all  nations  and  may  be  considered  as 
definitely  a  part  of  international  law.  After  the  failure  of  her 
opponents  to  agree  to  reciprocal  action  in  placing  the  entire 
Declaration  of  London  in  force  Germany  took  no  further  action 
in  that  direction. 

The  ])eginning  of  the  war  saw  the  frequent  hypothesis  of 
British  and  continental  pul)licists  realized  in  fact.  England 
and  Germany  were  opponents  in  maritime  warfare.  England 
had  the  advantages  of  alliance  with  other  maritime  powers  of 
considerable  strength  and  of  the  assistance  of  those  powers  in 
preventing  importation  through  other  territory  into  Germany. 
Nevertheless  the  opportunity  was  afforded  to  test  the  value  of 
the  arguments  which  those  Avho  feared  the  effects,  direct  and  in- 
direct, of  attacks  by  German  cruisers  upon  British  commerce 
had  adduced  in  support  of  the  contention  that  England's  inter- 
ests would  be  better  served  by  the  abolition  of  the  right  of  cap- 
ture than  by  its  retention. 

The  navy  of  Germany  was  second  only  to  that  of  Great  Bri- 
tain. British  commei«ce  in  1913  totalled  nearly  a  billion  and  a 
half  sterling.*"  To  undermine  England's  fighting  capacity  by 
striking  at  her  commerce  was  to  Germany  a  desideratum  second 
only  to  the  destruction  of  the  British  navy.  The  German  "sys- 
tem" (if  one  may  use  that  term  in  this  connection)  for  the 
crippling  or  destruction  of  British  foreign  trade,  if  it  does  not 
present  the  steady  development  in  design  and  effectiveness  noted 
in  the  Bi'itish  measures,  is  not  less  interesting  or  less  novel. 

1.       The  Contraband  Lists  and  Continuous  Voyage 

The  first  lists  of  contral)and  ])ul)lished  by  tlie  German  Gov- 
ernment were  those  constituting  Articles  22  and  24  of  the  Dec- 
lai'ation  of  London  and  incorporated  in  the  German  Prize  Ordi- 


*'  statesman's  Year  Eool-,  1914,  p.   73. 
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nance  printed  in  Reichsgesctzblatt,  1914,  No.  4. '"  On  October 
22,  1914,  the  State  Department  at  Washington  was  informed 
that  copper  and  lead  had  been  added  to  the  German  list  of  con- 
ditional contraband.''^  On  November  19  "all  rough  or  un- 
■\vorked  lumber"  was  also  added,  with  the  exception  of  certain 
woods  not  likely  to  be  used  as  fuel.''-  On  November  23  the  list 
of  conditional  contraband  was  further  extended  by  the  addition 
of  woods  of  all  kinds,  rough  or  worked,  cylinder  tar,  sulphur, 
and  sulphuric  acid.'"^  Nickel  and  aluminum  were  added  on  De- 
cember 14.  1914.''^ 

On  April  18,  1915.  was  published  Eeichsgesetzblatt  No.  49, 
declared  to  be  ''in  retaliation  of  the  regulations  adopted  by  Eng- 
land and  her  allies,"  which  ])rovided  for  certain  amendments  of 
the  German  Prize  Ordinance  of  September  30,  1909,  and  placed 
the    amended    Ordinance    in    force.     The   new    lists    contained 
twenty-two  denominations  of  absolute,  and  twenty-one  of  con- 
ditional contraband.     To  the  articles  under  the  former  heading 
listed  in  the  Declaration  of  London  were  added  rangefinders, 
field  glasses  and  nautical  instruments,  lead,  barbed  Avire  and  im- 
plements therefor,  tinplate,  submarine  sound  signaling  appara- 
tus, aircraft  of  all  kinds,  lathes,  mining  lumber,  coal  and  coke, 
and  flax.     The  articles  added  as  conditional  contraband  were: 
wool  and  woolen  yarns,  rubl)er  tires  for  motor  vehicles,  rubber 
and  gutta  percha,  sulphur,  sulphuric  acid,  nitric  acid,  various 
ores  and  metals,  antimony,  various  ferro-alloys,  leather  suitable 
for  military  purposes,  tanning  materials,  and  lumber  other  than 
that   made   absolute  contral)and.''''     Thus,   although  these   lists 
were  composed  after  those  of  the  British  Order  of  March  11, 
1915,  such  important  articles  as  wool,  leather,  nickel,  and  cop- 
per, which  appeared  as  absolute  contraband  on  the  British  lists, 
were  left  as  conditional  contraband  in  the  German  categories. 
On  the  other  hand  articles  especially  important  to  the  military 
operations  of  Germany's  enemies,  such  as  coal  and  coke  and  ma- 


'■■"  Ambassador  Gerard  to  the  Secretary  of  State,  in  A.  J.  I.  L.,  S.  S.,  (1915), 
ipp.  37-38. 

'■■Wbirf.,  pp.   38-39. 
"Ihid.,   p.    39. 
'■^Ibid..  p.   39. 
'■*Ihid.,  p.    42. 
"^  Jbid.,  pp.   43-1fi, 
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chinery  for  the  manufacture  of  munitions  of  war,  appeared  on 
tlic  German  list  of  absolute  contraband  and  not  upon  the  Brit- 
ish. These  obvious  facts  evidence  one  of  the  difficulties  in  the 
way  of  establishing  universally  acceptable  contraband  lists. 
What  one  country  needs  another  country  has.  And  they  add 
point,  also,  to  the  situation  previously  recognized,  in  which  the 
organization  of  the  entirety  of  a  state's  resources  for  war  en- 
ables a  belligerent  readily  to  find  reason  for  transferring  an 
article  from  one  category  to  another. 

Article  33  of  the  German  Ordinance  set  up  the  same  presump- 
tions of  destination  to  the  government  or  military  forces  of  the 
enemy  as  had  been  established  previously  for  the  British  prize 
court. 

Article  35  provided  that  ''articles  of  conditional  contraband 
are  liable  to  seizure  only  on  a  vessel  en  route  to  territory  belong- 
ing to  or  occupied  by  the  enemy,  or  to  the  armed  forces  of  the 
enemy,  and  when  such  vessel  is  not  intended  to  unload  these  ar- 
ticles in  an  intermediate  neutral  port".  This  provision,  which 
applies  the  rule  of  the  Declaration  of  London  exempting  condi- 
tional contraband  from  capture  under  the  doctrine  of  continu- 
ous voyage,  Avas  modified  to  the  extent  that  if  "the  goods  are 
consigned  to  order,  or  the  ship's  papers  do  not  show  who  is  the 
consignee,  or  the  goods  are  consigned  to  a  person  in  territory  be- 
longing to  or  occupied  by  the  enemy",  or  "if  the  vessel  is  bound 
for  a  neutral  country  with  regard  to  which  it  is  shoAvn  that  the 
enemy  government  draws  articles  of  the  kind  in  question  from 
that  country",  the  provision  was  not  to  apply.'"' 

Thus.  Avhcrcas  the  British  Government  had  ordered  the  appli- 
cation of  the  doctrine  of  continuous  voyage  to  conditional  con- 
traband and  had  later  moderated  that  order  so  that  it  should 
apply  only  to  situations  "where  it  [was]  shown  to  the  satisfaction 
of  one  of  liis  Majesty's  Principal  Seci-etaries  of  State  that  the 
enemy  Government  [was]  drawing  supi)lics  for  its  armed  forces 
from  or  through  a  neutral  country",  the  German  Government 
provided  for  the  general  application  of  the  rule  of  the  35th  ar- 
ticle of  the  Declaration  of  London  and  then  created  such  excep- 
tions to  the  application  as  to  bring  into  effect  the  same  regula- 


MA.  J.  I.  L.,  S.  S.,  (1915),  pp.  43-46. 
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tions  as  Great  Britain  had  developed,  previous  to  her  blockade 
order  of  March  11,  1915. 

2.  The  Destruction  of  Shipping 

The  cardinal  feature  of  the  CTernian  system  for  the  control  of 
enemy  foreign  trade  during  the  present  war  has  been  the  prac- 
tice of  destroying  merchant  vessels,  both  neutral  and  enemy,  at 
sea. 

For  the  destruction  of  merchant  ships  to  have  the  warrant  of 
legality,  conditions  of  undoubted  military  necessity  must  exist. 
These  conditions  are  variously  interpreted  in  different  countries, 
but  are  universally  recognized.  There  appears  to  be  some  tend- 
ency to  consider  that  two  degrees  of  necessity  may  exist,  one 
for  the  destruction  of  enemy,  the  other  of  neutral  vessels.  But 
any  distinction  of  this  sort  must  be  purely  artificial,  since  the 
terra  "necessity"  has  by  nature  no  other  connotation  with  re- 
spect to  the  sinking  of  neutral  than  of  enemy  vessels.  The  opin- 
ion of  many  publicists  that  the  destruction  of  neutral  ships  is 
always  illegal  has  not  received  the  support  of  judicial  decisions. 

For  a  belligerent  whose  home  and  colonial  ports  are  blockaded 
and  who  is  faced  with  the  present  tendency  unfavorable  to  re- 
ception of  prizes  in  neutral  ports,  the  practice  of  destroying 
prizes  a])pears  to  have  replaced  that  of  bringing  them  in.  Al- 
though com])ensation  must  be  paid  for  the  unlawful  destruc- 
tion of  neutral  vessels  and  non-contraband  goods,  enemy  or  neu- 
tral, on  board,  the  lengthened  lists  of  contraband  and  the  rule 
that  renders  the  neutral  carrier  of  a  particular  proportion  of 
contraband  subject  to  confiscation  decrease  the  liabilities  tluit 
may  arise  from  a  policy  of  indiscriminate  destruction. 

The  definite  requirement  of  visit  and  search  constitutes  a  con- 
dition to  be  satisfied  before  destruction  which  may  not  be  neg- 
lected even  in  the  presence  of  the  direst  military  necessity.  This 
requirement  remains  in  spite  of  the  fact  that  its  execution  has 
increased  in  difficulty  with  the  increased  dimensions  of  steam- 
ships. The  fact  that  it  is  of  greater  importance  as  applied  to 
neuti-al  ships  does  not  alter  the  absolute  character  of  the  rule 
in  all  cases.     And  it  is  not  entirely  one-sided  in  effect,  since  it 
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operates  in  the  belligerent's  favor  by  providing  a  sanction 
against  the  use  of  neutral  flags  by  enemy  vessels. 

Although  enemy  vessels  have  not  the  same  legal  protection 
against  destruction  as  restrains  belligerent  conduct  toward  neu- 
tral vessels,  the  observance  or  non-observance  of  the  rule  of  mil- 
itary necessity,  which  applies  to  enemy  as  well  as  to  neutral 
ships,  has  its  bearing  upon  the  question  of  immunity.  As  was 
pointed  out  in  the  discussion  of  the  Russo-Japanese  War"^^'  a 
belligerent  conducting  naval  operations  in  an  area  far  from  his 
home  or  his  colonial  ports  is  unlikely  to  hesitate  at  interpreting 
the  doctrine  of  military  necessity  in  the  sense  most  favorable  to 
himself.  The  poorly-defined  distinction  in  international  law  be- 
tween the  circumstances  Avhich  justify  the  destruction  of  enemy 
vessels  and  of  neutral  vessels  tends  to  draw  upon  the  latter  the 
fate  of  the  former. 

It  is  essential  to  a  clear  judgment  upon  the  question  of  de- 
struction that  the  conflict  between  the  legal  rights  of  a  neutral 
to  transmit  his  goods  in  enemy  bottoms  and  to  transmit  enemy 
goods  in  his  bottoms  and  the  legal  rights  of  a  belligerent  to  de- 
stroy enemy  ships  and  neutral  ships  be  kept  in  mind.  It  is  the 
same  conflict  involved  in  capture,  the  difference  being  one  not  of 
principle  but  of  degree  of  injury  to  the  innocent  owners,  since, 
where  destruction  takes  place,  compensation  is  not  obligatory 
in  all  cases  in  which  confiscation  would  not  result  from  capture, 
and  the  ])ayment  of  compensation  is  less  likely  to  approximate 
the  injury  which  the  owners  have  suffered  than  is  the  return  of 
the  goods  with  damages. 

The  pro])lem  involved  in  the  ])ractice  of  destruction  is  more 
acute  as  touching  neutral  vessels  because  of  their  immunity 
from  capture  per  se  and  of  the  necessity  that  the  belligerent  es- 
tablish a  guilty  connection  on  their  part  with  tlie  enemy  before 
he  may  consider  whether  circumstances  of  military  necessity 
€xist  to  justify  destruction.  Furthermore,  while  the  destruc- 
tion of  enemy  vessels  is  illegal,  except  in  more  or  less  definitely 
recognized  circumstances,  there  is  lacking  the  effective  sanction 
■again.st  such  destruction  which  is  present  in  the  obligation  to 
•compensate  for  illegally  destroying  a  neutral  vessel  and  in  the 


'■•'See  infra,  p.    12  ff. 
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Tesentmciit  of  neutral  nations  where  neutral  vessels  are   con- 
cerned.'** 

The  problem  in  this  portion  of  our  study  is  twofold,  and  each 
side  of  the  problem  has  its  corollary.  The  four  questions  to  be 
answered  are: 

(1)  Has  Germany  observed  the  rules  of  law  which  concern 
the  destruction  of  enemy  merchant  ships? 

(2)  Has  Germany  observed  the  rules  which  concern  the  de- 
struction of  neutral  merchant  ships? 

(3)  Has  the  submarine  proved  its  capacity  for  effective  ac- 
tion as  a  legal  means  for  the  destruction  of  enemy  merchant 
-ships? 

(4)  Has  the  submarine  proved  its  capacity  for  effective  action 
^s  a  legal  means  for  the  destruction  of  neutral  merchant  ships? 

If  the  answers  found  for  these  questions  take  proi'»er  account 
of  the  facts,  they  should  determine  whether  the  German  prac- 
tice in  the  present  war  has  advanced  or  retarded  the  progress 
of  immunity  and  they  should  point  toward  a  desirable  method 
for  dealing  with  the  problem  of  destruction  in  modern  maritime 
warfare."-' 

Although  isolated  instances  of  the  destruction  of  enemy  mer- 
chant vessels  had  occurred  during  the  first  months  of  the  war, 
it  Avas  not  until  February  4,  1915  that  Germany  announced  her 
"system"  for  cutting  off  British  commerce.*^°  That  system  was 
■outlined  as  follows: 

"The  waters  around  Great  Britain,  including  the  whole  of  the  Eng- 
lish  Channel,  are  declared  hereby  to  be  included   within   the  zone  of 


^'*  This  resentment  is  of  course  present  with  regard  to  the  destruction  of 
enemy  vessels  where  neutral  lives  are  endangered,  but  this  point  has  a  more 
<lirect  bearing  upon  particular  methods  of  destruction  than  upon  destruction 
itself.  And  the  resentment  aroused  in  neutral  owners  of  cargo  upon  de- 
stroyed enemy  vessels  lacks  the  sanction  afforded  by  the  requirement  of 
compensation. 

"'  The  indiscriminate  use  of  submarine  mines,  though  at  first  more  essen- 
tially a  part  of  the  German  than  of  the  British  s.vstem  was  very  soon  made 
a  barrier  to  the  passage  of  ships  across  the  North  Sea  by  England's  War 
Zone  Order  of  November  3,  1914  ;  see  ed..  A.  J.  I.  L.,  9,  April.  1915.  p.  463. 
This  practice  is  patently  a  lawless  procedure,  and  of  doubtful  influence  in 
comparison  with  the  other  methods  which  the  present  war  has  developed. 
At  bo.st  mines  can  only  form  an  auxiliary  means  of  waifare. 

*>  Tp  to  the  end  of  1914,  162  steam  and  sailing  vessels  of  all  nations  had 
been   dostrnvcd  hv  mines  and   war  vessels.     H(i-:eU'.s  .dtou'fl?    (1916),   p.   279. 
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war,  and  after  the  18th  instant  all  enemy  merchant  vessels  encountered 
in  these  waters  will  be  destroyed,  even  if  it  may  not  be  possible  always 
to  save  their  crews  and  passengers. 

"Within  this  war  zone  neutral  vessels  are  exposed  to  danger  since, 
in  view  of  the  misuse  of  neutral  flags  ordered  by  the  Government  of 
Great  Britain  on  the  31st  ultimo  and  of  the  hazards  of  naval  warfare, 
a  neutral  Vessel  cannot  always  be  prevented  from  suffering  from  the 
attacks  intended  for  enemy  ships"."' 

This  proclamation,  which  not  only  assumed  the  existence  of 
military  necessity  justifying  the  destruction  of  all  enemy  mer- 
chant vessels  met  within  the  w^aters  surrounding  Great  Britain 
but  threatened  neutral  vessels  with  the  same  treatment,  was  de- 
clared by  the  German  Government  to  be  a  form  of  ''retaliation" 
against  the  measures  taken  by  England  in  violation  of  interna- 
tional law,  to  stop  all  neutral  sea  commerce  wdth  Germany.^^ 
Thus,  at  the  beginning  of  her  submarine  campaign  Germany  vir- 
tually admitted  the  illegality  of  her  methods. 

The  State  Department  on  February  10,  1915,  protested  against 
the  German  decree  on  the  ground  that  in  the  absence  of  blockade 
a  belligerent  had  no  right  to  proceed  against  a  neutral  ship  ex- 
cept after  visit  and  search."'^ 

On  February  16,  the  German  Foreign  Office  replied  with  a 
more  elaborate  exposition  of  the  alleged  illegal  measures  which 
Great  Britain  had  taken  to  cut  off  Germany's  food  supplies. 
The  particular  grievance  was  the  treatment  of  foodstuffs  as  ab- 
solute contraband.  The  German  note  carried  the  clear  infer- 
ence that  the  United  States  had  been  willing  to  submit  to  illegal 
treatment  of  their  trade  with  Germany  by  the  Entente  powers, 
though  it  did  not  charge  a  technical  departure  from  neutrality. 
It  pointed  out  ''very  particularly  and  with  the  greatest  empha- 
sis, that  a  trade  in  arms  exists  between  American  manufacturers 
and  Germany's  enemies  which  is  estimated  at  many  hundred 
million  marks".  This  second  argument  illustrates  the  retalia- 
tory nature  of  Germany's  action,  since  the  German  Government 


"^Proclamation  in  A.  J.  I.  L.,  S.  S.,  (1915),  pp.  S3-84.  Translation  a.s 
quoted  in  editorial,  A.  J.  I.  L.,  9,    (April,  191.'j),  p.   465. 

""Memorial  of  the  Imperial  German  Government",  in  -4..  J.  I.  L.,  S.  S., 
(1915),   pp.   84-85. 

"'The  Secretary  of  State  to  Ambassador  Gerard,  in  A.  J.  I.  L.,  S.  8.,  (1915), 
pp.   86-88. 
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"rely  on  the  neutrals  who  have  hitherto  tacitly  or  under  pro- 
test submitted  to  the  consequences,  detrimental  to  themselves, 
of  England's  war  of  famine  to  display  not  less  tolerance  toward 
Germany,  even  if  the  German  measures  constitute  new  forms 
of  maritime  Avar,  as  has  hitherto  been  the  case  with  the  English 
measures". 

Two  paragraphs  of  this  note  appear  inconsistent  with  one  an- 
other. In  one  "the  presumption  will  prevail,  even  in  the  case 
of  neutral  ships,  that  they  have  contraband  on  board,  in  view 
of  the  interpretation  of  the  idea  of  contraband  in  which  the  Eng- 
lish Government  have  indulged  as  regards  Germany  and  which 
the  German  Government  will  accordingly  apply  against  Eng- 
land". In  the  other  "naturally  the  Imperial  Government  are 
not  willing  to  waive  the  right  to  establish  the  presence  of  con- 
traband in  the  cargoes  of  neutral  ships  and,  in  cases  requiring 
it,  to  take  any  action  necessary  on  the  grounds  established"."* 
The  former  of  these  statements  would  lead  to  the  supposition 
that  neutral  vessels  A\'ould  be  sunk  on  sight,  the  latter  appears 
to  recognize  the  necessity  for  visit  and  search. 

The  German  Government  also  pointed  out  that  the  British  Ad- 
miralty was  encouraging  the  use  of  neutral  flags  by  British 
merchant  vessels,  and  added  that  the  armament  of  a  merchant 
ship  was  the  chief  ol)stacle  preventing  the  practice  of  visit  and 
search.  This  acknowledgment  of  the  difficulty  of  using  the  sub- 
marine in  accordance  with  the  known  rules  of  warfare  was  em- 
phasized in  the  reply  of  the  German  Foreign  Office  on  March  1, 
1915  to  tile  American  proposal  of  February  20,  regarding  a 
modus   Vivendi  for   the  belligerents.'''     The   German   note   ad- 


"'For  text  of  note  see  A.  J.  I.  L.,  S.  S.,  (1915).  pp.  90-96. 

"■■  The  Government  of  the  United  States  proposed  that  both  Germany  and 
Great  Britain  agree:  (1)  not  to  sow  any  floating  mines  nor  to  plant  any 
anchored  mines  on  the  high  seas  oxcept  within  cannon  range  of  harbors, 
for  defensive  purposes  only;  (2)  not  to  use  submarines  against  any  mer- 
chant ships  except  "to  enforce  the  right  of  visit  and  search"  and  (3)  to 
forbid  the  use  of  neutral  flags  by  their  re.'^pective  merchant  vessels  "for  the 
purpose  of  dispnise  or  ruse  cle  guerre''.  It  was  further  proposed  that  Ger- 
many .should  permit  the  establishment  of  American  agencies  in  Germany  for 
the  distribution  of  foodstuffs  to  the  civilian  population  through  licensed 
Gorman  retailers.  To  Great  Britain  it  was  proposed  that  she  do  not  place 
foodstuffs  on  the  contraband  list  nor  interfere  with  their  shipment  to  the 
American  agencies  in  Germany.     See  text  of  note  in  A.  J.  I.  L.,  S.  S.,  (1915), 
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niitted  the  willingness  of  the  government  to  restrict  the  use  of 
submarines,  but  this  restriction  was  to  be 

"contingent  on  the  fact  that  enemy  mercantile  (sic)  abstain  from  the 
use  of  the  neutral  flag  and  other  neutral  distinctive  marks.  It  would 
appear  to  be  a  matter  of  course  that  such  mercantile  also  abstain  from 
arming  themselves  and  from  all  resistance  by  force,  since  such  pro- 
cedure contrary  to  international  law  would  render  impossible  any  ac- 
tion of  the  submarines  in  accordance  with  international  law"."" 

The  failure  of  the  American  proposal  was  followed  by  the 
initiation  of  the  German  measures  for  the  "blockade"  of  the 
United  Kingdom.  As  already  noted  the  destruction  of  enemy 
merchant  vessels  by  torpedoes  fired  from  submarines  had  begun 
before  February  18,  1915,  but  until  January  30  of  that  year  only 
one  enemy  merchantman  carrying  non-combatant  passengers, 
the  French  Amiral-Ganfcdume,  had  been  sunk  without  warn- 
ing and  visit.'^'  On  the  latter  date  two  British  merchant  ves- 
sels, the  T(il-u  2I(in(  and  the  Icdria  were  sunk  in  the  North  Sea 
without  visit  and  without  provision  having  been  made  for  the 
safety  of  the  crews,  whereas  two  others,  the  Lindd-Blanclie  and 
the  Ben-Cruadian  were  sunk  in  the  Irish  Sea  after  their  papers 
had  been  examined  and  time  had  been  allowed  the  crews  to  take 
to  the  boats.''** 

With  the  expiration  of  the  fortnight's  delay  granted  by  the 
German  proclamation  of  Fel)ruary  4,  1015,  the  number  of  enemy 
vessels  reported  sunk  increased  and  neutral  vessels  also  were 
destroyed.  On  April  9,  1915  the  London  T ivies  announced  that 
thirty-three  British  merchantmen  had  been  sunk  between  the 
dates  of  February  18,  1915  and  April  7,  1915,  an  average  of 
about  five  per  week.  An  appreciable  number  of  merchantmen 
flying  the  Dutch,  Danish,  Swedish,  and  Norwegian  flags  were 


pp  97-99.  Germany  refused  to  give  up  entirely  the  use  of  mines  for  otlen- 
sive  purposes  or  to  desist  from  submarine  attacks  on  commerce  except  under 
the  conditions  noted  above.  Great  Britain  therefore  declined  to  discontinue 
her  restrictive  measures  against  the  food  supply  of  Germany.  For  Bnti-sh 
reply  see  A.  J.  I.  L.,  S.  S.,   (191.5),  pp.  106-109. 

•«A.  J.  I.  L.,  S.  S  ,  (1915),  p.  100. 

<"  See  article  by  Perrinjaquet.  J.,  "La  suerre  europ.'ene  et  le  commerce  des 
belligr.rants  et  des  neutres"  in  Ji.  G.  D    I.  P.,  22,   (1915),  p.  177. 

"Ibid.,   pp.    177-178. 
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sunk  during  the  same  period.'^''  The  causes  of  the  destruction  of"' 
the  American  vessels  Carih  and  Evelyn  during  the  first  week  of" 
the  new  submarine  warfare  were  doul)tful.''^ 

The  earlier  cases  of  destruction  of  enemy  merchantmen  which 
induced  the  most  vehement  neutral  protests  were  those  of  the 
Falaha  and  the  Lusitania,  the  former  sunk  on  March  28,  1915, 
the  latter  on  May  7,  1915.  As  the  present  discussion  is  not  con- 
cerned with  the  question  of  the  safety  of  non-combatants  at  sea, 
these  eases  are  of  interest  only  for  the  facts  as  to  the  existence  ■ 
of  necessity  for  sinking  and  as  to  tlie  observation  of  the  rule  of 
law  which  requires  visit  and  taking  off  of  papers.  The  first 
question  is  concerned  with  destruction  as  such,  the  second  with 
the  submarine  as  an  agency  for  destruction. 

With  regard  to  the  first  question,  the  circumstances  of  the- 
present  war  ajopear  to  justify  the  conclusion  that,  viewed  as  a 
question  apart  from  others  involved  with  it,  military  necessity- 
did  exist  in  the  cases  above-mentioned  and  would  be  likely  to 
exist  in  the  majority  of  eases  in  which  German  warshij^s  of  any 
type  were  concerned  with  merchantmen. 

Without  open  home  ports  except  those  on  the  Baltic  Sea,  with- 
out open  colonial  ports,  and  with  the  omnipresent  menace  of  re- 
capture and  its  consequences,  there  is  in  fact  no  course  open  to  ■ 
a  C4erman  warship  except  destruction  or  release  of  its  prizes. 

The  second  question  is  to  be  as  readily  resolved  against  the 
German  Government.  As  the  right  of  visit  and  search  has  its 
justification  in  the  necessity,  in  the  case  of  enemy  vessels,  of 
discovering  the  evidence  as  to  the  ownership  of  vessel  and  cargo 
which  is  contained  in  the  ship's  papers,  so  the  right  to  destroy 
may  l)c  exercised  only  after  this  evidence  has  been  secured.  It 
may  not  be  true,  as  is  declared  in  the  American  note  of  May 
13,  1915,  that  "it  is  practieally  impossible  for  the  officers  of  a. 
submarine  to  visit  a  merchantman  at  sea  and  examine  her  i)apers 


""Professor  Gai-ner  states  that  "down  to  June  12,  Xhv  number  of  Norwegian 
vessels  that  had  been  destroyed  by  mines  and  submarines  was  reported  as 
twenty-nine,  the  aggregate  value  of  which  was  estimated  at  $7,500,000,  the 
number  of  Swedish  vessels  twenty-four  and  the  number  of  Danish  vessels, 
fourteen",  "International  Law  in  the  European  War,"  VII,  A.J.  I.  L.,  9.  (July,. 
191.-)),  pp.  610-611. 

"Perrlnjariuet.  J..   /?.   a.   D.   I.  P..  22,    (191.')),  pp.   20,';-207. 
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and  cargo "/^  i-  e.,  it  may  not  be  a  physical  impossibility,  but 
it  has  been  submitted  and  ai)pears  to  be  a  well-grounded  opinion 
that  the  same  circumstances  that  render  it  suicidal  for  ordinary 
German  war  vessels  to  appear  on  the  seas,  viz.,  the  superiority 
of  the  Allied  fleets,  makes  the  carrying  out  of  visit  and  search 
by  submarines  inexpedient  to  the  point  of  impracticability.'- 
The  problem  then  resolves  itself  into  the  question  of  whether  the 
submarine  shall  be  regarded  as  entitled  to  disregard  the  regu- 
lations which  the  rules  of  warfare  have  established  for  warships 
as  a  class.  The  introduction  of  such  factors  as  the  use  of  neu- 
tral flags  by  enemy  merchant  vessels  and  their  armament  for 
defense  is  intended  to  cloud  the  real  issue.  The  warship  as  such 
must  cope  with  these  recognized  agencies  for  increasing  the  se- 
curity of  private  property  at  sea.  The  submarine,  since  it  car- 
ries on  the  operations  of  a  warship,  must  submit  to  its  limita- 
tions. 

At  present  it  is  impossible  to  discuss  adequately  the  position 
taken  by  the  German  Prize  Court  with  reference  to  neutral 
property  on  board  destroyed  enemy  vessels.  It  would  appear 
from  some  of  the  early  decisions  that  the  court  would  follow  the 
French  precedent  noted  in  the  case  of  the  destruction  of  the 
Ludwig  and  the  Vortvarts.'^  The  Court  of  Prize  at  Hamburg, 
refusing  to  compensate  Norwegian  owners  of  goods  destroyed 
in  connection  with  the  sinking  of  a  British  vessel,  said: 

"Germany  is  in  no  way  obliged  to  indemnify  neutrals  for  losses  ex- 
perienced in  such  circumstances.  The  commander  of  a  submarine  has 
not  time  to  inquire  into  the  value  of  the  neutral  goods  which  may  be 
sunk  with  the  torpedoed  ship.  If  he  had  time,  how  could  he  estimate 
whether  the  indemnities  eventually  to  be  granted  for  such  goods 
would  exceed  the  advantages  to  Germany  of  the  destruction  of  a  Brit- 
ish vessel?"'* 

The  inference  to  be  drawn  from  this  decision  is  that  the  sub- 
marine commander  should  be  relieved  of  any  compunctions  by 
the  knowledge  that  his  country  will  not  have  to  pay  eompensa- 


"The  Secretary  of  State  to  Gerard  in  A.  J.  I.  L.,  S.  S.,   (1915),  p.  131. 

"  It  has  been  sug-gested  to  the  writer  that  it  may  not  be  the  difficulties 
of  visit  .ind  search  alone  which  now  limit  Gorman  submarine  activity,  but 
the  impossibility  of  acting  profitably  on  the  facts  ascertained. 

"'See  Chapter  II.  p.  37. 

'♦  Pcrrinjaciuet  in  IJ.  G.  T>.  I.  P.,  22,    (1015),  pp.  208-209.  and  n.  2.  p.   208. 
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tion  to  neutrals,  whose  property  may  be  destroyed  on  enemy 
ships.  A  preferable  standard  is  that  which  assures  the  com- 
manders of  commerce  destroyers  that  their  services  are  of  far 
more  importance  to  their  country  than  the  value  of  the  neutral 
goods  destroyed  and  that  their  government  will  deduce  from  the 
rule  of  freedom  for  neutral  property  in  enemy  ships  the  corol- 
lary of  obligatory  compensation  for  the  necessary  destruction  of 
such  property.'"' 

At  the  same  time  that  neutral  governments  were  protesting 
against  German  treatment  of  the  property  of  their  citizens  in 
enemy  ships,  they  were  concerned  to  an  even  greater  degree  in 
protests  against  similar  treatment  of  the  ships  of  their  own  citi- 
zens and  of  their  cargoes.  Not  all  of  these  cases  arose  in  con- 
sequence of  the  German  declaration  of  a  "  war  zone ' '.  The  Ger- 
man Government  declared  with  reference  to  the  destruction  of 
the  Dutch  merchant  ships,  Medea,  Bafavier  and  Zanstroon,  that 
they  were  engaged  in  carrying  contraband  of  war.'*'  Sir  Samuel 
Evans,  President  of  the  British  Prize  Court,  took  occasion  in  his 
opinion  in  the  Chicago  Meat  Packers'  Cases  to  cite  the  decision 
of  the  Hamburg  Prize  Court  in  the  case  of  the  Maria.  In  this 
ease  the  German  court  justified  the  destruction  of  a  Dutch  vessel 
carrying  wheat  to  British  merchants  at  Belfast  on  the  ground 
that 

"there  [was]  no  means  of  ascertaining  with  the  least  certainty  what 
use  the  wheat  would  have  been  put  to  at  the  arrival  of  the  vessel  in 
Belfast,  and  whether  the  British  would  not  have  come  upon  the  scene 
as  purchaser,  even  at  a  very  high  price,  and  in  this  connection  it  must 
also  be  borne  in  mind  tliat  the  bills  of  lading  were  made  out  to  order 
which  greatly  facilitated  the  free  disposal  of  the  cargo"." 


"The  British  practice  which  applies  this  standard  has  never  been  accom- 
panied with  a  denial  of  the  obligation  of  visit  and  search.  The  latter  re- 
ciuirement  is  not  only  consistent  with  the  more  lenient  treatment  of  neutral 
owners,  but  would  appear  to  be  necessary  in  order  to  establish  the  identity 
of  neutral  non-contraband  goods  since  duplicate  papers  would  be   uni-fliable. 

"Torpedoed  in  the  North  Sea  in  the  latter  part  of  ISIarch,  1915.  See 
Perrinjaquet,  R.  G.  D.  I.  P.,  22,   (1915),  pp.   206-207. 

^'' Cases  in  A.  J.  I.  L.,  9,  (October,  1915),  p.  1004.  This  decision  was  to 
have  been  expected  after  the  developments  in  the  Wilhehnina  case.  It  would 
appoar,  however,  to  destroy  the  German  contention  against  the  British  treat- 
ment of  foodstuffs   as  absolute  contraband. 


11 
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The  most  interesting  and  important  case  of  this  character  was 
that  of  the  United  States  merchant  ship  William  P.  Fnje,  which 
was  sunk  on  January  28,  1915,  by  the  Prinz  Eitel  Friedrich, 
while  engaged  in  carrying  a  cargo  of  wheat  from  Seattle,  Wash- 
ington to  Queenstown,  Falmouth  or  Plymouth  for  orders.  The 
United  States  made  no  claim  for  the  cargo,  but  its  claim  for  the 
value  of  the  ship  plus  damages  was  immediately  admitted  to  be 
valid  by  the  German  Government."'^ 

With  the  respective  interpretations  of  the  treaties  of  1799  and 
1828  between  Prussia  and  the  United  States,  which  treaties  Ger- 
many admitted  to  be  in  force,  this  study  is  not  here  concerned."'^ 
The  points  of  interest  here  are  (1)  that  Germany  regarded  the 
cargo  of  wheat  as  contraband;  (2)  that  Germany  held  the  dq- 
struetion  of  a  neutral  vessel,  the  cargo  of  which  was  more  than 
one-half  contraband,  to  be  justifiable  when  "the  attempt  to 
bring  the  American  vessel  into  a  German  port  would  have 
greatly  imperilled  the  German  vessel  in  the  given  situation  of 
the  war.®° 

Into  this  case  the  question  of  the  submarine  as  an  instrument 
of  destruction  did  not  enter.  The  question  of  the  right  of  de- 
struction involved  two  questions  of  fact:  (a)  the  existence  or 
non-existence  of  circumstances  of  military  necessity;  (b)  tlic 
presence  or  absence  of  a  sufficient  contraband  cargo  to  justify 
the  capture  and  confiscation  of  the  ship.  As  to  the  latter  ques- 
tion there  was  no  controversy,  so  that  we  may  regard  the  con- 
traband-character of  the  wheat  as  having  been  established.  The 
answer  to  the  first  question  must  equally  be  in  the  affirmative, 
since  the  situation  of  a  German  warship  on  the  high  seas  in  the 
present  war  has  always  been  precarious  in  the  highest  degree. 
The  note  of  October  12,  1915,  in  which  the  State  Department 
accepts,  conditionally,  the  German  modus  agcndi  according  to 
which  Germany  "  [reserves]  to  itself  the  right  to  destroy  vessels 
carrying  al)solute  contral)and  wherever  such  destruction  is  per- 


"See  correspondence  between  Secretary  of  State  Bryan  and  Ambassador 
Gerard,  in  A.  J.  I.  L.,  S.  S  ,  (1915).  pp.  180-182. 

'"See  correspondence,  ibid.,  pp.  182-193.. 

""On  July  10,  1915,  the  German  Prize  Court  at  Hamburs  so  decided,  but 
it  recognized  that  'the  Prussian-American  treaties  rendered  the  Imperial 
Government  liable  for  indemnity.  See  note  of  Amb.nssador  Gerard  to  Secre- 
tary of  State,  July  30.   Iflir,,   in  .1.  ./.   /.   /..,  S.   S.,   (1915),  pp.   190-19L 
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missible  aceordiiig  to  the  provisions  of  the  Declaration  of  Lon- 
don," virtually  concedes  this: 

"Without  admitting  that  the  Declaration  of  London  is  in  force,  and 
on  the  understanding  that  the  requirement  in  Article  50  of  the  Dec- 
laration that  'before  the  vessel  is  destroyed  all  persons  on  board  must 
be  placed  in  safety'  is  not  satisfied  by  merely  giving  them  an  oppor- 
tunity to  escape  in  life  boats,  the  Government  of  the  United  States  is 
willing,  pending  an  arbitral  reward  in  this  [the  Frye]  case,  to  accept 
the  Declaration  of  London  as  the  rule  governing  the  conduct  of  the 
German  Government  in  relation  to  the  treatment  of  American  vessels 
carrying  cargoes  of  absolute  contraband".-' 

Other  cases  of  the  destruction  of  nentral  merchant  vessels  of 
the  United  States  will  afford  further  basis  for  conclusions  as  to 
the  effects  of  the  European  "War  upon  the  question  with  which 
we  are  now  dcalinj^.  On  May  1,  1915  the  GidfUglit,  en  route  to 
Rouen  from  Port  Arthur,  Texas,  was  torpedoed.  She  after- 
wards managed  to  reach  a  British  port.  The  submarine  made 
no  attempt  to  visit  the  ship  before  firing  the  torpedo.  The  Ger- 
man Government  on  June  1,  1915,  explained  the  action  as  "an 
accident",  due  to  the  fact  that  the  submarine  commander  had 
mistaken  the  Gulfliglit  for  an  enemy  vessel  under  convoy.  "The 
German  Government  [expressed]  its  regrets  .  .  .  concern- 
ing this  incident  and  [declared]  itself  ready  to  furnish  full 
recompense  for  the  damage  thereby  sustained  by  American  cit- 
izens".*^ On  May  25,  1915  the  Xehraskan,  bound  from  Liver- 
pool to  the  United  States  in  ballast,  was  damaged  by  a  subma- 
rine's torpedo.  The  German  Government  on  July  12,  1915, 
again  pleaded  a  mistake  in  identity  and  agreed  to  pay  full 
compensation.'^^ 

In  neither  of  these  cases  was  the  neutral  vessel  destroyed,  but 
in  l)()tli  the  intent  to  destroy  was  admitted.  In  neither  case  was 
any  attempt  made  to  visit  and  search  the  vessel.  The  case  of 
the  Nchniskan  appears  an  especially  conclusive  illustration  of 
the  length  to  which  subnuirino  warfare  is  liable  to  be  carried. 
The  ship  was  sailing  west  and  tlie  circumstances  were  favorable 


"•  Efl..  .1.  ./.   /.  L.,  10.   (April,   1916),   p.  371. 

"The    German    Minister    for    Foreign    Affairs    to    Ambassador    Geraixl.    in 
A.  J.  I.  L.,  S.  S.,    (191.T).  p.  137. 

'^'  World  Prace  Fonndrttion  Series,  V,  5,  pt.  2,  p.  190. 
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to  visit  and  search.  Yet  the  coiuiriancler  preferred  to  take  the 
chance  that  the  vessel  was  hoslile  in  character  and  to  disregard 
the  requirement  of  visit. 

Admitting,  then,  the  existence  of  circumstances  which  would 
have  justified  destruction  had  the  neutral  ^-essel  been  engaged 
in  any  service  which  would  render  her  liable  to  capture  and  con- 
fiscation, the  failure  of  the  commanders  of  the  submarines  to 
determine  whether  or  not  that  essential  co)iditio)i  was  fulfilled 
invalidates  their  action. 

It  seems  clear  that  the  practice  of  indiscrjmi)iate  destruction 
of  merchant  ships  has  reached  important  dimensions  because 
of  the  recognition  of  the  same  fact  that  has  led  Great  Britain 
to  develop  her  system  for  the  control  of  trade,  that  fact  being 
the  vital  importance  of  foreign  commerce.  Both  systems  in 
their  operation  would  repudiate  the  right  of  enemy  property  to 
be  respected  in  neutral  ships  and  both  systems  do  repudiate 
that  right  up  to  the  point  where  neutral  endurance  ceases  and 
the  probability  of  effective  neutral  resentment  becomes  a  cer- 
tainty. The  recognition  of  the  vital  interest  of  a  nation  in  main- 
taining its  commercial  relations  is  as  old  as  maritime  warfare. 
The  captains  of  the  Confederate  cruisers  spared  neutral  mer- 
chantmen only  through  fear  of  the  consequences  if  they  acted 
otherwise.  Today,  with  the  merging  of  the  commercial  iden- 
tity of  the  individual  into  that  of  the  state  in  time  of  war,  with 
the  drawing  together  of  the  opposite  corners  of  a  country  by 
new  means  of  communication  and  transportation,  and  with  the 
increased  industrial  and  commercial  activity  of  nations,  the  in- 
terest of  a  belligerent  government  in  stifling  the  foreign  com- 
merce of  its  enemy  renders  of  secondary  importance  the  profit 
which  it  may  derive  from  the  capture  of  enemy  property.^*  It 
is  for  this  reason  that  the  question  of  immunity  is  so  complex. 
It  must  be  considered  not  only  separately  but  also  in  its  rela- 
tion to  the  comprehensive  problem  of  control  of  trade.     This 


"This  statotnent  may  be  considered  extravagant.  In  May,  1!I16,  in  ;i  note 
addressed  to  a  friend  of  tlie  writer,  Professor  A.  H.  Cliartcri.s  said:  "It 
seems  too  early  yet  to  say  whetlier  it  pays  to  capture  (and  destroy)  ;  to 
capture  and  incorporate  in  one's  own  service  is  always  an  advantage".  But 
the  statement  in  the  text  refers  to  the  success  of  a  policy  of  destruction  in 
seriously  interfering  with  or  annihilating  an  enemy's  trade. 
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has  been  evidenced  by  the  frequency  with  which  new  methods 
for  interfering  with  the  enemy's  commerce  have  been  adopted 
in  order  to  replace  older  methods  which  cither  have  been  legally 
forbidden  or  have  become  obsolete  in  the  presence  of  new  condi- 
tions. 

These  new  devices  and  methods,  usually  developments  of  older 
measures  or  outgrowths  from  their  basic  principles,  point  to- 
ward an  increasing  determination  on  tht  part  of  belligerents 
to  regard  commerce  as  an  object  of  attack,  not  only  legitimate 
but  of  the  first  consequence  to  the  enemy.  The  tendency  ap- 
pears to  be  toward  a  view  of  an  enemy  nation's  commerce  as  a 
whole,  upon  which  an  important  portion  of  its  war  strength 
depends,  and  away  from  the  older  principle  of  separation  into 
portions  differing  in  owaiership,  character,  and  destination.  The 
profit  to  be  derived  from  considering  as  a  separate  question  the 
abolition  of  capture  in  the  narrow,  accepted  sense  has  become 
extremely  doubtful. 

It  is  in  the  light  of  this  new  concept  of  the  importance  of 
a  nation's  commerce  that  belligerent  practice  has  been  analyzed 
up  to  this  point  and  that  conclusions  upon  the  questions  which 
have  been  submitted  as  epitomizing  the  issues  raised  by  the 
German  ''system"  for  the  destruction  of  trade  w^ith  the  enemy 
may  be  ventured.  Germany  has  had  since  the  beginning  of  the 
war  the  justification  for  destruction  which  the  existence  of  real 
military  exigencies  affords.  This  has  been  true  as  regards  both 
enemy  and  neutral  vessels.  On  the  other  hand,  her  usual  prac- 
tice has  been  in  disregard  of  the  requirement  of  visit  and  search 
before  destruction;  i.  e.,  as  regards  the  rule  the  application  of 
which  she  could  control,  her  practice  has  been  inconsistent  and 
has  tended  toward  repudiation  of  the  rule. 

This  accusation  holds  only  as  it  applies  to  her  submarine  war- 
fare. Her  cruisers  have  followed  the  generally  accepted  regu- 
lations of  maritime  warfare.  This  distinction  in  fact  may  point 
to  a  distinction  in  principle.  The  handicap  under  which  the 
submarine  operates  has  many  elements  which  need  not  now  be 
recited.  The  most  important  of  these  elements,  the  impossibil- 
ity of  taking  any  appreciable  number  of  passengers  on  board, 
lies  outside  the  province  of  this  essay.     It  is  submitted,  liow- 
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ever,  that,  having  regard  only  to  those  phases  of  the  question 
which  have  been  ^liscussed,  the  submarine  has  not  justified  itself 
as  a  legal  agency  for  the  destruction  of  commerce,  that  it  is 
even  less  suited  to  the  business  of  capture,  and  that  its  use  has 
weakened  the  case  for  destruction. 

The  "systems"  for  the  control  of  trade  which  Great  Britain 
and  Germany  have  developed  may  be  taken  as  the  systems  of 
the  Allies  and  the  Central  Powers  respectively.  And  it  is  prob- 
ably true  that  the  broad  lines  of  these  opposing  "systems"  had 
been  laid  down  by  July,  1915.  It  has  seemed  advisable  not  to 
carry  the  discussion  of  practice  beyond  that  date.  The  present 
war  has  followed  out  the  tendencies  observed  in  previous  wars, 
toward  the  creation  of  methods  for  the  evasion  of  the  prohibi- 
tions which  had  been  established  in  international  law  for  the 
partial  protection  of  private  property  at  sea.  Great  Britain 
and  Germany  both  have  extended  the  contraband  list  to  a  de- 
gree heretofore  unknown.  Great  Britain  is  supplementing  her 
blockade  of  German  ports  by  a  rigid  supervision  of  the  traffic 
of  neutral  ports.  Germany  has  attempted  to  frighten  commerce 
off  the  seas  by  showing  herself  ready  to  sacrifice  legal  safeguards 
recklessly.  Great  Britain  has  abused  the  right  of  visit  and 
search  b.y  detaining  ships  and  cargoes,  thereby  causing  annoy- 
ance and  loss  to  neutrals.  Germany  has  failed  to  use  the  right 
where  its  use  Avas  demanded. 

The  rights  of  private  property  owners  in  the  present  war 
have  been  rendered  entirely  illusory.  It  has  already  been 
pointed  out  that  the  nature  of  the  war  is  such  as  to  make  the 
control  of  the  enemy's  trade  of  high  importance  to  a  belliger- 
ent. That  being  true  it  inevitably  followed  that  innocent  pri- 
vate property  would  be  placed  under  restrictions  and  deprived 
of  the  free  movement  that  the  laws  of  nations,  formulated  amidst 
other  conditions,  were  intended  to  ensure. 

The  situation  is  not  altogether  discouraging.  The  belliger- 
ents have  recognized  that,  in  order  to  be  permitted  to  violate 
the  spirit  of  the  rules  which  embody  the  progress  so  far  at- 
tained, they  must  be  ready  to  introduce  such  moderations  of 
their  practice  as  will  substantially  compensate  neuti-als.  In 
some  instances  they  have  gone  beyond  what  neutrals  could  law- 
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fully  demand  iu  regard  to  a  particulai-  measure,  in  order  to 
ensure  their  acquiescence  in  other  measures^,  the  legality  of 
which  neutrals  might  imjiugn.  Above  all  considerations  of  mi- 
nor importance  the  belligerents  have  placed  the  idea  of  destroy- 
ing the  commerce  of  their  enemies  as  an  entity.  In  consequence 
the  facility  with  which  certain  of  the  various  means  of  inter- 
ference ^^-ith  commerce  may  be  extended  and  expanded  to  take 
the  place  of  other  means  has  been  emphasized.  The  vast  scale 
of  maritime  operations  as  they  have  been  and  are  being  carried 
on  in  the  present  war  has  provided  the  data  necessary  to  a  use- 
ful conclusion  upon  the  trend  of  practice  since  the  Declaration 
of  Paris. 

="  British  Pkesumpiions  of  Hostile  Distixctxox 
By  the  Order  in  Council  of  August  20,  1914  in  A.  J.  I.  L.,  &'.  S., 
(1915),  pp.  4-5,  Great  Britain  placed  in  force  Article  34  of  the  Dec- 
laration of  London,  according  to  which  the  destination  of  conditional 
contraband  to  the  use  of  the  armed  forces  or  of  a  government  depart- 
ment of  the  enemy  state  was  to  be  presumed  to  exist  "if  the  goods  are 
consigned  to  enemy  authorities,  or  to  a  contractor  established  in  the 
enemy  country,  who  as  a  matter  of  common  knowledge,  supplies  ar- 
ticles of  this  kind  to  the  enemy.  A  similar  presumption  arises  if  the 
goods  are  consigned  to  a  fortified  place  belonging  to  the  enemy,  or 
other  place  serving  as  a  base  for  the  armed  forces  of  the  enemy".  The 
same  presumption  was  to  arise  "if  the  goods  are  consigned  to  or  for 
an  agent  of  the  enemy  State,  or  to  or  for  a  merchant  or  other  person 
under  the  control  of  the  authorities  of  the  enemy  State".  In  the  Order 
of  October  29,  1914,  the  last  mentioned  presumption  was  curtailed  by 
the  loss  of  the  final  clause,  while  conditional  contraband  on  board  a 
vessel  bound  for  a  neutral  port  was  to  be  presumed  destined  to  the 
enemy  forces  or  government  if  the  goods  were  consigned  "to  order, 
or  if  the  ship's  papers  [did|  not  show  who  was  the  consignee  of  the 
goods,  or  if  they  [showed]  a  consignee  of  the  goods  in  territory  belong- 
ing to  or  occupied  by  the  enemy".  This  Order  placed  the  burden  of 
proof  of  innocent  destination  in  the  last-mentioned  cases  upon  the 
owners  of  the  goods.  (Order  in  Council.  No.  614  in  A.  7.  I.  L.,  ^.  <S'., 
1915,  pp.  14-15.)  Alongside  these  additions  to  the  number  of  presump- 
tions operating  against  the  defendants  was  placed  article  5  of  the 
Order  of  August  20,  1914,  by  which  the  same  rules  were  to  apply  to 
conditional  as  to  absolute  contraband  proceeding  toward  a  neutral 
port.  The  rigidity  of  this  regulation  was  somewhat  relaxed  by  the 
second  article  of  the  Order  of  October  29,  1914;  thereafter  only  when 
It  should  be  "shown  to  the  satisfaction  of  one  of  His  Majesty's  prin- 
cipal Secretaries  of  State  that  the  enemy  Government  [^vas]  drawing 
supplies  for  its  armed  forces  from  or  through  such  neutral  countries", 
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would  the  35th  article  of  the  Declaration  of  London  be  applicable.  By 
this  provision  Great  Britain  hoped  to  secure  and  did  secure  the  co- 
operation of  neutral  governments  adjacent  to  the  territories  of  her 
enemies  for  the  prevention  of  transshipment  to  such  territories  and 
the  preservation  of  their  own  commerce.  Italy,  the  Netherlands,  Den- 
mark, Sweden,  and  Norway  placed  an  embargo  upon  the  exportation  of 
many  absolute  and  conditional  contraband  articles  to  enemy  territory. 
In  order  to  assure  Great  Britain  of  the  ho7ia  fide  character  of  these 
embargoes  certain  neutral  countries  permitted  the  organization  of 
systems  by  which  imports  could  be  consigned  to  named  persons  or 
firms  whose  guarantee  that  the  goods  would  not  be  re-exported  would 
be  accepted.  The  Netherlands  Overseas  Trust  is,  perhaps,  the  most 
prominent  of  these  agencies.  Such  a  plan,  before  the  Order  of  March 
11,  though  essential  to  unhindered  commerce,  was  optional  with  the 
neutral  countries  adjacent  to  Germany.  After  that  Order  the  increased 
liability  of  their  carriers  to  capture  acted  as  a  more  absolute  sanction 
of  the  organization  of  commercial  agencies  which  would  mean  assur- 
ance to  Great  Britain  of  the  effectual  operation  of  her  system  for  con- 
trol of  trade. 
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CHAPTER  VI 
THE  PRESENT  STATUS  OF  THE  QUESTION 

The  history  of  the  developnient  of  the  law  of  maritime  cap- 
ture is  a  record  of  progress.  Throughout  the  series  of  over- 
lapping changes  from  the  time  of  indiscriminate  capture, 
changes  which  brought  successively  into  operation  the  rules  of 
hostile  infection,  of  the  Consolato  del  Mare,  of  free  ships,  free 
goods,  and  finally  of  the  Declaration  of  Paris  of  1856,  the  move- 
ment has  been  continuously  in  the  direction  of  relieving  neutral 
property  owners  from  the  strictures  imposed  upon  them  by 
maritime  war. 

"Malgre  les  interruptions  et  les  reculs  temporaires  dans  toutes  ces 
differentes  reformes  du  droit  de  prise,  on  ne  saurait  meconnaitre  le 
fil  rouge  qui  les  parcourt  toutes:  c'  est  une  tendance,  avangant  en 
dt'pit  des  obstacles  et  des  efforts  de  resistance,  a  exempter  la  vie  privee 
de  I'influence  de  la  guerre.'" 

Nevertheless  the  failure  to  comprehend  or  the  reluctance  to 
accept  the  plain  conclusions  to  be  drawn  from  history  tends  to 
obscure  the  elements  which  at  any  given  time  enter  into  the 
question  of  imnmnity  for  private  property  in  war  at  sea.  It 
is  easy  to  regard  the  establislnncnt  of  partial  limitations  upon 
the  right  of  capture  as  evidence  of  a  movement  toward  com- 
plete freedom  of  private  property.  This  is  especially  encour- 
aged by  the  existence  of  the  principle  of  immunity  in  land  war- 
fare. The  advocates  of  inviolability  for  the  ships  and  cargoes 
of  maritime  entrepreneurs  proceed  from  the  argument  that  war 
at  sea  should  be  assimilated  in  this  respect  to  war  on  land  to 
the  assertion  that  the  developments  which  have  been  recorded 
constitute  not  only  the  beginnings  of  that  assimilation  but  its 
practical  realization  in  principle. 


'  Kleen,  Lois  ct  usages,  II,  p.   fiT.'. 
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Whether  or  not  inimuiiity  for  private  enemy  property  rests 
upon  any  fundamental  postulate  of  international  law  will  be 
considered  hereafter.  It  is  submitted  that  vvhatever  may  be  the 
status  of  the  principle  of  immunity  in  warfare  on  land,  in  war 
at  sea  the  rule  of  capture  remains,  subject  to  important  limi- 
tations in  the  interest  of  neutrals  and  to  relatively  minor  ex- 
ceptions of  certain  forms  of  private  enemy  property.  Neitlier 
of  these  classifications  of  restriction  may  be  viewed  as  altering 
the  question  of  principle.  The  latter  is  based  upon  special  con- 
siderations of  humanity  or  desire  for  the  advancement  of  science 
and  art  and  does  not  raise  the  principal  question.  The  former 
has  reached  legal  standing  not  through  the  influence  of  a  theory 
of  protection  for  private  rights  per  se  but  through  the  continu- 
ous pressure  of  forces  differently  combined  at  different  periods, 
among  which  theoretical  dialectic  is  not  to  be  overlooked,  for 
the  recognition  of  the  rights  of  neutrals.  At  no  period  has 
there  been  a  general  acceptance  among  nations  of  the  desirabil- 
ity of  exempting  enemy  ships  and  enemy  goods  from  the  oper- 
ation of  the  law  of  prize. 

Immunity  and  neutral  rights  are  entirely  different  questions 
when  viewed  from  the  standpoint  of  theory.  The  defence  of 
inviolability  for  all  private  property  at  sea  so  far  exceeds  in 
difficulty  that  of  exemption  of  neutral  property  as  to  preclude 
the  drawing  of  any  conclusions  regarding  the  former  from  the 
establisliment  of  the  latter.  But  greater  than  the  influence  of 
theory  has  been  the  power  of  neutral  governments  to  enforce  ob- 
servance of  rights  Avhich  they  have  at  different  periods  consid- 
ered to  be  rightfully  theirs.  The  latest  step  taken  by  belliger- 
ents in  acknowledgment  of  such  rights  is  one  which  permits  the 
transportation  in  neutral  vessels,  without  fear  of  confiscation, 
of  non-contraband  cargoes  owned  by  belligerents.  The  Dutch 
origin  of  this,  the  free  ships,  free  goods  principle ;  the  record  of 
its  maintenance  by  the  Armed  Neutralities ;  and  finally  the  vol- 
untary incorporation  of  the  principle  by  Great  Britain  in  her 
rules  for  the  conduct  of  maritime  operations  in  the  Crimean 
War,  render  it  impossi])le  to  regard  this  final  advance  as  any- 
thing ])ut  a  concession  to  neutrals. 

The  establishment  of  complete  inviolability  as  a  principle  of 
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maritime  warfare  remains,  therefore,  an  ideal.  The  two  ave- 
nues of  approach  to  an  adequate  understanding  of  the  present 
tendencies  toward  or  away  from  a  realization  of  the  ideal  in 
practice  are  (1)  the  appreciation  of  practice  under  the  legal 
limitations  on  capture  that  now  exist,  and  (2)  the  estimation  of 
the  present  status  of  the  movement  for  immunity. 

Dealing  first  with  the  observance  of  the  existing  law  of  cap- 
ture, attention  is  necessarily  centered  upon  the  second  and  third 
rules  of  the  Declaration  of  Paris.  The  latter  of  the  tAvo  rules, 
which  provides  for  freedom  from  confiscation  for  neutral  goods 
on  enemy  vessels,  may  be  the  more  briefly  considered. 

In  placing  his  goods  on  board  an  enemy  ship  a  neutral  must 
anticipate  the  possibility  of  the  capture  of  the  ship  and  conse- 
quent loss  of  time  and  profit.  Lengthened  contraband  lists,  a 
feature  of  modern  practice  which  will  be  considered  immediately 
affect  sueli  ventures  as  well  as  those  upon  neutral  ships.  The 
most  serious  though  not  peculiar  liability  which  neutral  cargoes 
undergo  upon  enemy  vessels  is  one  which  follows  upon  the  con- 
tinuance of  the  ancient  practice  of  destruction.  While  Great 
Britain  maintains  the  rule  of  compensation  for  neutral  prop- 
erty destroyed  with  enemy  merchant  vessels,  the  usual  determin- 
ation of  other  states  has  been  in  the  contrary  sense.  Such  de- 
cisions are  based  upon  the  law  of  military  necessity  and  pay  no 
heed  to  the  logical  alternative  of  compensation  when  neutral 
property,  granted  immunity  from  capture  by  the  Declaration  of 
Paris,  has  been  destroyed.  Bentwich,  however,  goes  further 
than  is  justified  by  the  facts  regarding  the  destruction  of  enemy 
shijis  conveying  neutral  goods,  when  he  foresees  the  general  de- 
struction of  enemy  vessels  should  tliey  be  rendered  legally  free 
from  capture.  It  is  more  ])robal)le  that  if  the  ships  themselves 
were  not  regarded  as  conti'a])and  the  practice  would  follow  tliat 
now  put  in  operation  against  neuti-al  shii)s — wliicli  may  l)e  de- 
stroyed only  upon  justifiable  suspicion  of  certain  illegalities. 

The  increased  importance  of  submarine  warfare  has  empha- 
sized the  tendency  to  act  upon  assumptions  of  military  necessity. 
Simultaneously,  the  legal  execution  of  a  policy  of  destruction 
of  captures  has  been  proved  to  be  a  doubtful  possibility,  even  if 
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the  existence  of  military  necessity  be  granted.  The  requirement 
of  visit  before  destruction  of  an  enemy  vessel  is  one  that  holds 
especial  difficulties  for  the  submarine,  even  when  the  merchant 
ship  is  not  armed.  These  difficulties  have  been  increased  by  the 
varying  practice  of  submarine  commanders  in  the  matter  of 
visit,  which  has  rendered  the  captains  of  merchant  ships  uncer- 
tain as  to  their  probable  fate  and  consequently  willing  to  attack 
a  submarine  as  a  measure  of  defence. 

The  element  of  time  required  for  visit  and  search  is  more 
important  wdien  the  ship  visited  is  neutral  and  the  need  arises 
to  ascertain  whether  or  not  there  is  proof  on  board  to  justify 
her  destruction.  If  it  is  necessary  today  to  conduct  a  vessel  into 
port  for  search,  the  circumstances  that  render  capture  impos- 
sible will  operate  with  the  same  effect  to  render  impossible  the 
legal  destruction  of  neutral  vessels.  If  it  is  possible  to  search 
a  ship  at  sea,  the  time  required  will  increase  the  danger  to  the 
submarine  from  hostile  cruisers. 

What  the  development  of  the  submarine  may  be  cannot  be 
foreseen.  Whether  it  becomes  more  or  becomes  less  vulnerable, 
more  or  less  rapid  in  submerging,  larger  or  smaller,  the  require- 
ment of  visit  and  search  cannot  be  ignored  as  long  as  it  remains 
a  rule  of  international  law.  To  ignore  definite  legal  require- 
ments because  such  requirements  were  incorporated  into  the 
law  without  anticipation  of  a  particular  means  or  instrument 
of  warfare,  or  because  they  would  prevent  the  most  effective  use 
of  new  equipment  for  war  would  be  to  divert  international  law 
fi'om  its  present  trend  toward  increased  definiteness,  and  in- 
creased limitation  upon  belligerent  action  harmful  to  neutrals. 
The  purpose  of  international  law  in  taking  account  of  new  cir- 
cumstances and  new  devices  to  evade  old  rules,  if  it  is,  in  part, 
to  maintain  the  advantages  and  disadvantages  of  opposing  bel- 
ligerents, is  mainly  to  prevent  retrogression  from  standards 
attained. 

The  attitude  of  belligerents  toward  the  second  rule  of  1856, 
by  which  enemy  property  in  neutral  ships  is  made  immune  from 
capture  has  been  partially  dealt  with  in  the  preceding  para- 
graph. Since  the  Kusso-Japanesc  War,  destruction  at  sea  has 
become  a  menace  to  neutral  as  well  as  to  enemy  ships  and  their 
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cargoes.  Other  means  of  evasion  of  the  rule — the  actual  ob- 
servance or  non-observance  of  which  forms  the  crux  of  the  ques- 
tion as  to  the  value  of  the  existing  regulation  of  the  right  of 
capture — are  plentiful.  Realizing  this,  while  granting  that  the 
letter  of  the  law  has  been  observed  strictly,  the  conclusion  that  is 
forced  upon  the  student  of  recent  practice  is  that,  through  the 
unwarranted  extension  of  belligerent  rights  based  upon  related 
portions  of  the  law  of  maritime  warfare,  the  rule  that  private 
enemy  property  is  free  when  transported  in  neutral  ships  very 
nearly  approaches  nullity,  and  is  only  preserved  in  some  sem- 
blance of  vigor  by  the  influence  of  neutral  opposition  to  the  de- 
vices of  belligerents  for  rendering  it  a  ''dead  letter".  Whether 
or  not  the  ultimate  realization  of  immunity  waits  upon  the  suc- 
cess in  practice  of  the  second  rule  of  the  Declaration  of  Paris 
may  be  an  open  question.  Arguments  have  been  quoted  to  the 
effect  that  that  rule  must  be  abrogated  and  either  complete  im- 
munity substituted  or  the  Consolafo  rule  revived.  It  would 
seem,  however,  that  unless  the  rule  of  safety  for  enemy  goods 
in  neutral  ships  be  respected  there  is  small  hope  for  respect  of  a 
.similar  rule  of  safety  for  enemj'  ships  and  cargoes. 

As  has  been  suggested  in  an  earlier  chapter  the  device  most 
readily  available  for  evasion  of  the  legal  inviolability  of  neutral 
cargoes  on  board  enemy  merchantmen  is  the  extension  of  the  list 
of  contraband.  This  device  is  particularly  dangerous  because 
the  arguments  upon  which  it  rests  are  plausible  and,  to  a  con- 
sidera1)le  extent,  well  founded.  It  cannot  be  denied  that  scien- 
tific advance  has  resulted  and  is  continuously  resulting  in  the 
application  of  new  articles  to  the  manufacture  of  equipment  and 
supplies  for  war.  The  temptation  to  emphasize  the  i)ossible 
warlike  use  of  a  commodity  of  commerce  has  been  irresisti])le. 
But  of  more  far-reaeliiiig  effect  has  become  the  practical  revival 
of  the  medieval  doctrine  of  the  I'clations  between  the  individual 
citizens  and  the  governments  of  opposing  belligerent  countries. 
This  has  been  brought  about  by  the  same  development  of  scien- 
tific metliods  in  the  field  of  organization  for  and  administration 
of  tlie  totality  of  the  state's  resources  in  time  of  war,  a  develop- 
ment whicli  lias  eiia])led  l)olligoi'ent  govei'iimonts  to  deslniy  the 
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effectiveness  of  the  double  classification  of  contraband.  That 
these  phenomena  are  not  nnishroom  growths  of  the  latest  war 
has  been  shown  by  examples  of  previous  practice.  The  present 
Avar  demonstrates  the  growing  importance  of  this  phase  of  the 
problem  since  the  progress  of  the  struggle  has  been  marked  by 
new  additions  to  the  contraband  list  and  new  regulations  to 
render  the  proof  of  the  innocence  of  a  particular  cargo  more 
difficult.  Of  chief  importance  in  the  category  of  articles  trans- 
ferred from  the  list  of  conditional  to  that  of  absolute  contra- 
band are  foodstuff's.  The  futility  of  exempting  enemy  property 
from  capture  and  immediately  or  at  convenience  making  the 
chief  necessities  of  life  absolute  contraband  is  obvious.  The 
present  war  has  demonstrated  in  a  striking  way  the  inter-rela- 
tionship of  the  questions  of  contraband  and  immunity  for  pri- 
vate property  at  sea.  In  view  of  the  attitudes  of  the  Powers 
toward  the  former  question  at  the  Second  Hague  Conference, 
an  agreement  to  abolish  contraband  by  the  Third  Conference 
may  be  regarded  as  among  the  possibilities. 

The  transfer,  in  the  Russo-Japanese  War,  of  numerous  arti- 
cles previously  rated  as  conditional  contraband  to  the  list  of  ab- 
solute contraband  should  have  been  a  warning  to  the  delegates 
at  the  London  Naval  Conference  that  the  compromise  there  for- 
mulated, which  admitted  the  application  of  the  doctrine  of  con- 
tinuous voyage  to  absolute  but  forbade  it  with  regard  to  condi- 
tional contraband,  would  be  ineffective.  In  the  present  war, 
however,  the  continuous  voyage  principle  has  been  applied  to 
both  categories  of  contraband,  since  from  its  beginning  the  atti- 
tude adopted  toward  national  organization  for  war  has  been 
such  as  virtually  to  destroy  the  distinction  between  them. 

Sustained  by  the  authority  of  British  Prize  Court  decisions, 
the  opinions  upon  this  point  handed  down  by  the  United  States 
Supreme  Court  at  the  time  of  the  Civil  War  have  an  excellent 
prospect  of  becoming  universally  accepted  in  practice,  provided, 
of  course,  that  contraband  is  retained.  The  logic  of  the  situ- 
ation cannot  be  evaded  and  neutral  protests  have  exhibited  a 
realization  of  that  fact. 

The  right  of  visit  and  search  has  been  transformed  in  prac- 
tice.    There  appears  to  be  a  c(msiderable  weight  of  authority 
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for  the  conteutioii  that  the  modern  steamship  cannot  be  thor- 
oughly searched  at  sea.  The  protests  of  neutrals  directed  at  de- 
tention upon  suspicion  are  therefore  likely  to  be  without  ade- 
quate basis  if  the  suspicion  has  arisen  after  visit  has  been  made. 
While  the  right  of  capture  persists  belligerents  must  be  expected 
to  make  it  effective  if  possible,  and  neutrals  should  anticipate  an 
expansion  of  embarrassing  restrictions  to  correspond  with  their 
enlarged  facilities  for  evading  capture  or  detection  of  guilt. 
They  may  demand,  however,  that  the  administration  of  admitted 
powers  be  accomplished  bona  fide  and  with  the  least  possible  de- 
lay. A  probable  line  of  advance  lies  toward  an  administrative 
arrangement  by  which  the  character  and  destination  of  cargoes 
may  be  vouched  for  officially.  The  analogy  of  such  a  practice 
with  the  acceptance  of  the  certification  of  a  public  convoying 
vessel  should  assure  its  success  as  a  principle  and  in  practice. 

The  creation  of  new  presumptions  of  the  destination  of  con- 
ditional contraband  to  the  armed  forces  of  the  enemy  was  fore- 
shadowed in  the  Declaration  of  London.  Even  more  onerous 
than  the  provisions  of  that  instrument  for  transferring  the  bur- 
den of  proof  to  the  owner  of  the  goods  have  been  the  regulations 
to  that  end  proclaimed  during  the  present  war.  Articles  of  con- 
ditional contraband  have  thus  found  obstacles  hitherto  unknown 
to  their  entrance  into  enemy  territory. 

Blockade,  applied  in  accordance  witli  the  rules  which  have 
received  universal  accei)tance,  destroj^s  all  unlicensed  communi- 
cation with  enemy  ports  within  the  scope  of  its  operation,  and 
has  always  constituted  a  recognized  limitation  upon  neutral 
freedom  of  action.  The  war  zone  which  was  declared  by  CTcr- 
many  in  February,  1915,  has  been  called  a  submarine  blockade 
with  destruction  as  the  penalty  for  attempted  breach,  but  it  has 
lacked  the  first  essential  of  a  blockade,  effectiveness.  The  ab- 
sence of  that  essential  element  was  inevitable  in  circumstances 
where  cai)ture  was  impossible  and  the  can-ying  out  of  visit  and 
scarcli  iiiiiiracticable.  The  so-called  snbiiiariiic  l)hickadt'.  like 
the  war  zones  mainlaincd  by  the  use  of  mines,  depends  for  ef- 
fectiveness not  upon  capacity  lawfully  to  prevent  access  to  and 
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exit  ffoni  ports  ia  a  blockaded  area  but  upon  tlie  incitement  of 
the  fear  of  summary  destruction  in  the  owners  and  captains  of 
merchant  vessels.  They  are  both  '"paper  blockades",  resort  to 
\vliieli  by  belligerents  is  additional  evidence  of  the  importance 
attached  to  the  ability  to  control  the  enemy's  commerce. 

The  Bi'itish  or  Allies'  system,  developed  Vv'ith  the  same  motive 
of  control,  has  likewise  reached  its  climax  in  the  application  of 
blockade.  The  effectiveness  of  this  blockade,  except  before  the 
Baltic  ports  of  Gerjnany,  is  unquestio)icd.  It  has  been  lawfully 
carried  out  and  has  even  been  attended  vv'ith  a  decree  of  modera- 
tion of  the  accepted  rules  of  blockade,  since  the  penalty  of  con- 
fiscation has  not  been  imposed  for  attempted  breach  of  block- 
ade, and  enemy  property  not  contraband  captured  under  a  neu- 
tral flag  has  suffered  no  harder  a  fate  than  requisition. 

But  this  unwonted  moderation  of  a  lawful  blockade  has  been 
the  sop  offered  to  and  so  far  accepted  by  neutrals  for  acquies- 
cence in  the  supplementary  "control"  which  the  Allied  navies 
have  exercised  over  the  commerce  of  neutral  countries  adjacent 
to  or  near  enemy  countries.  By  a  supervision  as  rigid  as  that 
consequent  upon  the  blockade  of  German  ports,  trading  with 
the  stipulated  ports,  in  goods  destined  for  or  coming  from  enemy 
persons,  has  been  prevented.  Where  it  has  been  attempted  and 
■discovered  the  same  consequences  have  followed  as  though  the 
neutral  port  of  destination  were  ])k)ckaded,  except  for  the  sub- 
stitution of  requisition  for  confiscation  already  noted.  Goods 
which  have  succeeded  in  running  the  gauntlet  of  presumptions 
of  hostile  destination  and  have  thereby  proved  their  final  destin- 
ation to  be  neutral  have  been  perndtted  to  pass. 

This  situation  brings  into  opposition  the  right  of  a  belliger- 
ent \o  ])lockade  an  enemy's  ports  and  the  right  of  a  neutral  to 
transport  non-contraband  goods  having  their  origin  or  ultimate 
destination  in  enemy  territory,  to  or  from  ports  not  blockaded. 
Since  not  all  commerce  with  the  specified  neutral  ports  is  in- 
terdicted, the  Allies'  system  is  to  be  regarded  simply  as  a  com- 
prehensive and  thoi-oughly  executed  plan  of  capture  carried  out 
close  to  the  ports  of  neutral  countries  situated  near  hostile  ter- 
ritory. It  leaves  open  the  way  for  cargoes  destined  to  be  con- 
sumed by  neutrals  and  it  affords  compensation,  payable  at  the 
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end  of  the  war,  to  the  owners  of  innocent  enemy  or  neutral 
property  requisitioned  from  neutral  ships. 

If  this,  the  crowning  feature  of  the  practice  of  the  Allies,  is 
considered  apart  from  its  relation  to  the  blockade  of  German 
ports,  it  must  be  admitted  that  the  second  rule  of  the  Declara- 
tion of  Paris  "  [has  followed]  the  Declaration  of  London  into  the 
sphere  of  ancient  history  and  the  neutral  flag  no  longer  'cov- 
ers' enemy  property".-  Though  that  rule  must  be  read  sub- 
ject to  the  condition  that  a  belligerent  may  requisition  accord- 
ing to  his  needs,  the  present  situation  exhibits  the  intention  of 
stopping  all  enemy  trade.  The  general  recognition  of  the 
Declaration  of  Paris  makes  the  execution  of  that  intention  il- 
legal. 

If,  however,  the  control  exercised  over  the  trade  of  certain 
neutral  ports  be  regarded  as  supplementing  the  blockade,  the 
same  difficulty  is  experienced  in  meeting  the  logic  of  geography 
that  was  met  Avith  in  discussing  the  application  of  the  continu- 
ous voyage  principle  to  contraband.  In  both  cases  the  rule  of 
intended  destination  has  been  substituted  for  that  of  avowed 
destination,  and  the  substitution,  either  in  view  of  the  changed 
conditions  of  transportation  or  of  the  inherent  logic  of  the  de- 
velopment, has  a  considerable  justification  in  fact  and  law. 

It  may  be  submitted  that  the  points  of  attack  for  neutrals 
who  wish  to  render  effectual  the  rights  of  their  merchants  and 
shippers  are  the  laws  of  contraband  and  blockade.  So  long  as 
the  former  permit  a  belligerent  to  cut  off  an  indefinite  volume 
of  trade  with  the  ports  of  his  enemy,  and  the  latter  permit  the 
interdiction  of  all  such  trade,  the  rule  of  continuous  voyage  must 
be  admitted  to  be  the  natural  corollary  of  both.  It  is  difficult  to 
recognize  the  justice  of  the  principles  of  contraband  and  block- 
ade without  recognizing  that  the  principle  of  continuous  voyage 
is  also  just.  The  Declaration  of  Paris  has  been  disregarded, 
but  the  continuous  voyage  doctrine  has  been  only  the  means 
used  to  prevent  older  belligerent  rights  from  being  reduced  to 
absurdities  and  to  maintain  the  advantages  which  maritime  su- 
premacy has  hitherto  been  held  to  entail. 


'Baty.  T..  "Naval  Warfare:  Law  and  License"  in  A.  J.  I.  L.,  10,   (January, 
1916),  p.  52. 
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Briefly  to  summarize  the  preceding  conclusions:  the  letter  of 
the  laws  of  limitation  upon  capture  has  been  followed  but  the 
laws  have  not  been  effective  in  practice.  Contraband,  blockade, 
continuous  voyage,  presumptions  of  hostile  destination,  visit  and 
search,  destruction,  all  of  them  admittedly  established  rights, 
have  been  extended  arbitrarily  so  that  it  is  impossible  to  con- 
tend that  the  Declaration  of  Paris  has  been  observed.  The  de- 
gree of  observance  that  it  has  been  accorded  has  varied  with  the 
differing  necessities  of  opposing  belligerents.  Continuously  the 
sense  of  the  importance  of  destroying  the  enemy's  commerce 
has  increased  and  alongside  this  development  there  has  been  re- 
vived the  concept  of  control  of  all  commerce  which  may  result 
in  assistance  to  the  enemy,  a  concept  which  has  lacked  an 
adequate  field  of  application  since  the  great  wars  of  the 
French  Revolution  and  the  Empire.  In  the  present  war  the 
sanctions  of  destruction,  and  of  capture  with  resultant  seques- 
tration or  requisition,  have  formed  the  cardinal  elements  of  the 
"systems'"  for  control  of  trade  placed  in  operation  by  the  Cen- 
tral and  the  Allied  Powers  respectively.  Both  of  these  systems 
by  virtue  of  their  common  objective  contemplate,  and,  so  far  as 
they  are  effective,  accomplish,  the  overthrow  of  rules  of  inter- 
national law  which  have  been  developed  after  centuries  of  effort 
by  combining  the  several  means  of  trade  restriction  to  which  a 
belligerent  may  have  recourse.  It  is  not  within  the  province 
of  this  study  to  discuss  the  changes  which  will  be  necessary  in 
order  that  the  laws  which  provide  for  the  inviolability  of  the 
neutral  flag  may  become  effectual.  That  changes  are  necessary 
and  that  the  movement  for  the  immunity  of  all  private  property 
from  capture  at  sea  cannot  be  expected  to  raise  the  super-struc- 
ture of  legal  limitation  until  the  foundations  shall  have  been 
strengthened  are  the  inevitable  conclusions  to  be  drawn  from 
the  last  half-century  of  practice. 

Our  conclusions  upon  the  tendencies  observable  in  tlie  modern 
practice  of  the  law  of  capture  may  be  supplemented  by  other 
conclusions  as  to  the  present  importance  of  the  question  of  im- 
munity, both  as  a  general  issue,  debated  by  the  theorists  of  all 
countries,  and  as  a  political  problem,  presenting  different  phases 
according  as  the  circumstances  of  states  vary. 
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The  partisans  of  immunity  regarded  as  a  general  principle 
have  most  frequently  taken  as  the  starting-point  of  their  argu- 
ments the  proposition  that  war  is  to  bo  viewed  as  giving  rise 
to  a  legal  relationship  of  states  which  concerns  individuals  only 
indirectly ;  they  point  out  that  the  existence  of  this  relationship 
is  already  recognized  in  land  warfare,  and  that  logic  demands 
the  recognition  that  what  is  right  and  just  in  one  must  be  ap- 
plied in  all  other  fields  of  w^arfare  if  conduct  is  to  conform  to 
the  standard  demanded  by  modern  civilization.  This  thesis  has 
always  been  disputed  by  the  majority  of  English  writers  and  is 
losing  ground  on  the  continent  in  consequence  of  the  increas- 
ing tendency  to  admit  that  an  actual  conflict  of  interests  exists 
between  a  belligerent  state  and  individual  citizens  of  an  oppos- 
ing state.  In  the  words  of  Dupuis :  "  ce  qui  amene  la  soumission 
du  vaincu,  ce  n'est  pas  le  desastre  militaire,  ce  sont  les  conse- 
quences de  ce  desastre,  c'est-a-dire  les  entraves  que  le  vainqueur 
est  en  mesure  d  'imposer  a  1  'activite  du  pays,  desormais  incapable 
de  defendre  la  liberte  de  ses  echanges,  de  ses  transactions,  de  sa 
vie".^  The  Rousseauan  theory  upon  the  basis  of  which  imnum- 
ity  from  the  evils  of  war  has  been  demanded  and  justified  for 
non-participants  in  military  operations  has  assuredly  never 
gained  public  recognition  as  a  legal  principle  and  it  appears  to 
be  losing  rather  than  gaining  the  support  of  theorists/ 

It  is  po.ssible,  however,  to  grant  the  soundness  of  the  theory 
and  still  to  demonstrate  the  futility  of  any  attempts  to  apply  it 
in  principle  to  operations  against  commerce.  Are  the  great  mer- 
cantile corporations  of  the  belligerent  states,  both  those  which 
purcliasc  and  produce  and  those  which  transport,  to  be  looked 
upon  as  merely  passive  participants  in  a  war  in  which  their 
country  is  engaged?  In  importing  the  necessities  of  life,  to 
which  commerce  in  time  of  war  reduces  itself,  are  they  not  as 


^  Le  droit  de  la  guerre  maritimr,  p.  61. 

♦  Dupuis  maintains  the  theory  that  capture  rests  upon  a  legal  principle,  as 
being  the  sanction  of  the  interdiction  of  the  use  of  the  seas,  "seule  facon  de 
remplacer  sur  la  mer  ofl  la  posse.«.«ion  et  la  souverainet6  sont  impossibles, 
ce  qui  est,  dans  la  guerre  continentalc,  I'occupation  du  territoii-e".  .See  Le 
droit  de  la  guerre  maritime,  p.  64  and  n.  1.  Peillon  contradicts  this  senti- 
ment :  "on  ne  parle  plus  du  droit  d'interdire  la  mer  A.  ses  enncmis. 
Car  la  guerre,  aujourd'hui,  est  un  moyen  de  se  faire  rendre  justice".  La 
propriitC  privce  ennemie,  p.  55. 
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active  participants  as  are  those  who  work  the  guns?  Do  they 
not  furnish  the  means  of  subsistence  ?  Would  not  the  efforts  of 
actual  fighting  men  be  impossible  if  they  could  not  be  fed  and 
clothed?  And  will  not  a  country's  fighting  capacity  be  in- 
creased in  proportion  as  it  can  use  its  men  for  actual  military 
operations,  leaving  to  transporters  and  importers  the  providing 
of  the  necessary  supplies?  How  is  it  possible  to  regard  the 
business  of  maritime  commerce  as  aught  else  than  the  indirect 
but  nevertheless  active  participation  in  war  of  the  citizens  of  the 
belligerent  states?  Kleen  would  support  his  argument  to  the 
contrary  by  pointing  out  that  the  real  nature  of  capture  is  pirat- 
ical. "L'objet",  he  says,  "n'en  devient  pas  plus  belliqueux 
parce  qu'il  augmente — ainsi  que  la  fait  toute  chose  quelconque 
possedee  par  la  nation — le  capital  national  et  partant  la  capac- 
ite  de  la  nation  de  supporter  les  fardeaux  de  la  guerre."^  But 
it  would  be  quite  illogical  and  impossible  to  urge  that  private 
goods  should  not  be  interfered  with  simply  because  they  do  not 
come  within  the  traditional  and  obvious  category  of  contraband. 
Granted  that  goods  are  enemy  property  being  carried  in  the 
ships  of  the  enemy ;  that  no  neutral  national  can  be  injured  by 
their  capture  (if  such  a  situation  can  be  imagined  under  pres- 
ent conditions)  ;  the  opposing  naval  forces  are  concerned  only 
with  preventing  necessaries  from  reaching  their  destination. 
Upon  them  the  individual  of  the  enemy  nation  has  no  legal 
or  moral  claim,  so  long  as  he  can  be  regarded  as  assisting  their 
opponents." 

Nor  has  that  enemy  individual  any  prerogative,  as  Yidari 
seems  to  suppose,  which  would  permit  him  to  determine  the 
amount  of  his  property  and  effort,  his  activite  propre,  that  he 
may  expend  for  the  common  good.  War  demands  the  entire  ef- 
fort of  a  state  and  increases  proportionately  the  liabilities  of 
each  citizen  to  maintain  the  public  interest.  Conversely  it  re- 
lieves the  enemy  state  of  the  necessity  of  observing  the  rules  of 
peaceful  relationship  since  it  is  impossible  to  estimate  to  what 
extent  the  other  state  may  demand  the  assistance  of  its  citizens. 
Applying  the  principle  of  the  "police  power",  which  is  simply 


» Kleen,   II.  p.   690. 

•Bluntschli,  Droit  international  codifir,  p.  35. 
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the  power  of  government  carried  to  its  ultimate  conclusion  for 
the  preservation  of  the  life  or  safety  of  its  citizens,  the  state  may 
authorize  the  destruction  of  property  without  recompense.  War 
creates  a  greater  justification  for  the  exercise  of  this  right  than 
does  any  imaginable  situation  of  a  time  of  peace.  Westlake 
writes : 

"On  principle  we  must  say  that  the  capture  at  sea  of  enemy  property 
as  such  is  a  military  measure,  an  operation  of  war,  and  that  its  de- 
fence is  therefore  independent  of  the  mediaeval  doctrine  of  the  solid- 
arity of  sovereigns  and  states  with  their  subjects  ...  Its  jus- 
tification must  lie  in  its  effect  on  the  fortunes  of  a  war".' 

Wherefore  the  attempt  to  overthrow  capture  as  a  right  must 
rest  on  the  comparative  ineffectiveness  of  that  means  of  warfare 
rather  than  upon  any  supposedly  legal  relationship  which  should 
render  private  individuals  immune  from  direct  injury.  But  if 
it  be  granted  that  military  measures  must  conform  to  legal  prin- 
ciples and  that  v/ar  is  a  relation  simply  between  states,  the  above 
brief  analysis  of  the  relation  of  the  state  to  the  individuals  wdth- 
in  it  appears  to  demonstrate  the  futility  of  attempting  to  apply 
the  doctrine  of  Kousseau  to  the  problem  of  rendering  war  more 
humane. 

Fortunately  that  problem  does  not  depend  for  its  solution 
upon  theories  of  the  juridical  nature  of  war.  Whether  war  is 
hclluui  omnium  conira  omncs  or  not  it  is  by  nature  cruel  and 
inhumane  and  for  that  reason  entails  naturally  an  effort  to  les- 
sen its  stringencies,  an  effort  which  may  be  expected  to  gain 
strength  in  proportion  as  it  is  recognized  to  be  consistent  with 
the  interests  of  belligerents  and  of  neutrals. 

The  moral  or  humanitarian  argument  for  imiiiuiiity  may  be 
pressed  too  far.  Capture  is  only  relatively,  not  absolutely,  in- 
humane. The  increased  practice  of  destruction  has,  indeed,  al- 
tered the  aspect  of  capture  and  encouraged  attempts  of  prospec- 
tive prizes  at  escape,  attempts  which  usually  have  ended  in  dis- 
aster to  the  merchant  ships.  Where  the  presumption  is  that  the 
capture  will  ])e  lawfully  executed  there  is  small  likelihood  that 


''International  Lair,  II,  ]>.   130. 
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the  intended  prize  will  trj'  to  escape,  since  the  penalties  for  such 
an  attempt  are  so  severe. 

The  moral  gain  derived  from  the  right  of  capture  is  to  be  bal- 
anced against  the  injury  which  it  causes  to  private  undertak- 
ings. The  interest  of  neutral  as  well  as  hostile  merchants  and 
shipowners  in  urging  the  prevention  or  termination  of  wars  has 
continuously  increased  as  commerce  has  expanded  and  as  mari- 
time operations  have  been  to  a  greater  extent  directed  toward 
the  annihilation  of  all  enemy  trade.  And  the  prospect  of  the 
privations  that  are  certain  to  result  for  all  classes  and,  in  a 
great  war,  in  all  countries,  forms  the  basis  of  a  restraining  in- 
fluence that  should  not  be  overlooked.  It  appears  difficult  to 
argue  that  capture  is  a  useless  weapon,  in  the  face  of  the  vehe- 
ment protests,  heard  in  the  present  war,  against  the  stoppage 
of  supplies.  It  is  irrelevant  to  argue  that  to  support  capture 
on  moral  grounds  is  to  demand  that  war  be  made  as  frightful  as 
possible,  since  one  may  maintain  the  utility  of  a  practice  while 
refusing  to  countenance  inhumane  procedure  in  its  operation. 

The  factor  controlling  the  attitude  of  states  will  continue  to 
be  the  effectiveness  of  capture,  as  a  military  method  supplement- 
ing other  means  of  naval  warfare.  The  determination  of  this 
question  is  difficult  because  of  the  multitude  and  variety  of  its 
phases.  The  value  of  ships  and  cargoes  condemned  must  be  con- 
sidered together  with  the  injury  caused  by  imposing  an  enforced 
idleness  upon  great  numbers  of  merchant  ships,  and  by  prevent- 
ing an  enemy  from  bringing  his  prizes  into  port,  thereby  leav- 
ing to  him  the  unprofitable  alternatives  of  release  or  destruc- 
tion. By  causing  a  dearth  of  vessels  suitable  for  transports  the 
right  of  capture  may  operate  to  safeguard  the  captor  against 
invasion.  It  may  prove  a  means  of  defence  by  ridding  the  seas 
of  ships  intended  to  be  used  as  auxiliary  cruisers,  by  forestalling 
the  transfer  of  sailors  to  warships,  and  by  preventing  the  train- 
ing of  further  reserves.  The  several  historical  instances  of  the 
failure  of  a  belligerent  to  attain  final  victory  after  destroying 
the  commerce  of  an  adversary  have  been  cited  as  proof  that  cap- 
ture is  not  a  decisive  instrument  of  warfare.  That  argument 
fails  to  take  account  of  the  importance  of  capture  to  the  victor. 
Capture,  like  other  means  of  l)clligoront  action,  must  be  judged 
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as  one  part  of  a  composite  scheme,  to  be  retained  or  discarded 
according  as  it  is  a  necessary  or  unnecessary  feature  of  the  com- 
bination. And  the  importance  of  capture  cannot  be  determined 
in  a  general  formula,  since  it  depends  for  each  particular  war 
upon  the  degree  to  which  maritime  operations  arc  important. 
Our  study  of  the  supplementary  limitations  which  belligerents 
iave  placed  upon  commerce  in  time  of  war  is  sufficient  proof 
that  capture  has  lost  a  portion  of  its  effectiveness  in  consequence 
of  the  development  of  means  of  communication  and  the  in- 
•creased  rights  of  neutrals.  Without  the  application  of  these 
supplementary  measures  capture  would  be  useless  as  a  means 
of  shutting  off  the  supplies  of  continental  states  but  would  re- 
tain its  usefulness  in  driving  hostile  shipping  from  the  seas, 
thereby  increasing  the  cost  of  carriage  and  decreasing  the  facil- 
ities of  the  enemy  for  invasion  by  sea.  Directed  against  an 
island  power,  capture  without  blockade  is  apt  to  be  quite  as 
effective  as  is  capture  combined  with  the  blockade  of  a  continen- 
tal power,  since  in  the  former  situation  there  is  lacking  the  pos- 
sibility of  importation  across  land  frontiers. 

The  military  aspect  of  capture  determines  its  political  im- 
portance and  the  several  factors  of  that  aspect  present  different 
problems  to  states  in  different  circumstances.  These  factors  will 
be  discussed  separately  as  they  affect  the  interests  of  different 
states,  in  order  that  the  comparative  significance  of  the  problems 
Avhich  arise  may  be  understood. 

It  may  l)c  prefaced  that  to  neutral  states  the  alxilition  of  cap- 
ture, ceteris  paribus,  is  a  matter  of  indifference.  It  is  unlikely 
that,  as  Ilautefeuille  held  in  1868,  they  would  be  injured  there- 
by since  the  need  of  transports  and  auxiliaries  of  other  sorts 
would  leave  the  demand  for  ships  as  carriers  of  commerce  as 
strong  as  or  stronger  than  in  time  of  peace.  On  the  dther  hand 
the  same  obstacles  that  have  been  observed  as  rendering  of  no 
effect  the  rights  of  neutrals  in  war  at  sea  would  still  exist.  The 
change  would  consist  simply  in  the  assimilation  of  private  enemy 
ships  and  cargoes  to  the  present  status  of  neutral  property  on 
the  high  seas. 
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The  considerations  that  have  moved  states  in  determining 
their  attitudes  toward  capture  are  in  the  main  the  following: 

(1)  naval  strength; 

(2)  the  extent  of  foreign  trade  carried  under  the  national 

flag; 

(3)  the  sources  of  the  national  food  supply; 

(4)  the  relation  of  capture  to  other  agencies  for  control  of 

trade ; 

(5)  the  interests  of  neutrals. 

(1)  The  arguments  by  which  increases  in  naval  expenditure 
have  been  obtained  have  always  included  that  of  the  need  of  a 
navy  sufficient  to  guarantee  the  continuance  of  foreign  trade  in 
time  of  Avar.  Conversely  the  confidence  inspired  by  a  formid- 
able fleet  has  at  times  either  rendered  states  indifferent  to  im- 
munity or  led  them  to  oppose  new  steps  in  that  direction. 

Great  Britain  today  is  the  one  Power  in  which  such  a  feeling 
of  confidence  appears  justified.  To  her  the  navy  is  the  assur- 
ance of  her  continued  existence.  Her  policy  demands  the  capac- 
ity to  dominate  the  seas  against  any  probable  combination  of 
Powers.  The  realization  of  that  result  in  war  would  bring  as 
its  natural  corollary  the  power  to  control  the  enemy's  trade 
while  the  securing  of  supremacy  at  sea  by  an  adversary  would 
mean  the  loss  of  the  war.  To  Great  Britain,  therefore,  the 
question  of  immunity  appears  chiefly  a  question  subsidiary  to 
the  question  of  reduction  of  armaments.  She  will  consider  a 
decrease  of  her  war  equipment  provided  that  other  nations,  to 
which  other  means  of  warfare  such  as  armies  of  invasion  are 
more  important,  will  consent  to  moderate  their  military  and  na- 
val programs. 

The  confidence  of  Great  Britain  in  her  naval  supremacy  must 
depend  to  some  extent  upon  her  consideration  of  ]n-obable  allies 
and  opponents.  The  history  of  her  alliances  of  the  last  sixteen 
years  shows  that  she  now  regards  an  "isolated"  position  as  un- 
tenable. This  consideration  is  of  much  gi'cater  importance  to 
the  maritime  powers  which  may  contemplate  Great  Britain  as  an 
opponent,  so  that  any  discussion  of  the  individual  atliludes  of 
states  must  l)e  su])niitted  with  the  recognition  that  they  are  likely 
to  be  modified  by  the  circumstances  of  an  actual  state  of  war. 
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On  the  other  hand  the  alignment  of  friends  and  enemies  in  the 
present  war  is  not  to  be  regarded  as  a  proper  basis  for  general 
eouclnsions  as  to  the  advantages  and  disadvantages  of  capture 
for  the  separate  states  involved. 

(2)  If  Great  Britain  is  the  only  power  which  may  count  upon 
ultimate  supremacy  at  sea  in  any  probable  war,  other  countries 
may  regard  capture,  used  as  an  offensive  weapon  for  the  de- 
struction of  British  commerce,  as  of  sufficient  effectiveness  io 
compel  a  considerable  rise  in  freights  and  insurance  and  an  ap- 
preciable transfer  of  British  cargoes  to  the  neutral  flag.  Ger- 
many, France,  the  United  States,  and  Japan  each  possess  the 
requisite  naval  strength  to  interrupt  British  commerce  and 
cause  appreciable  loss  before  the  seas  could  be  cleared  of  their 
cruisers.  The  United  States,  with  a  small  body  of  shipping  to 
protect,  might  be  able  to  maintain  sufficient  strength  at  sea  to 
be  a  continuous  menace  to  British  commerce. 

As  navies  and  mercantile  marines  now  stand,  the  balance  of 
advantage  would  remain  with  Great  Britain.  This  statement 
cannot  at  this  time  be  substantiated  if  the  destruction  which 
German  submarines  have  accomplished  be  regarded  as  a  con- 
sequence of  the  existence  of  the  right  of  capture.  It  seems  not 
iinpossi])le  that  the  submarine  may  drive  Great  Britain  into  the 
ranks  of  the  exponents  of  immunity.  However,  considering 
only  those  means  and  methods  of  maritime  warfare  as  are  now 
admitted  to  be  legitimate,  the  British  Navy  remains  easily  su- 
preme. Excepting  those  of  the  United  States,  Great  Britain  is 
undoubtedly  in  a  position  to  bottle  uj)  the  ports  of  her  possible 
opponents  as  she  has  in  the  present  war,  tliereby  rendering  their 
fleets  ineffective  through  forced  inactivity  or  througli  destruc- 
tion, and  it  is  not  inconceival^le  that  in  the  end  she  could  bring 
the  same  pressure  to  bear  upon  the  United  States.  At  the  same 
time  she  can  diffuse  the  isolated  losses  likely  to  result  from  new 
methods  of  attack  directed  against  her  widespread  foreign  trade 
and  prevent  the  undue  rise  of  insurance  rates,  as  she  has  done 
in  the  present  war,  by  a  system  of  state  insurance  of  ships  and 
cargoes.^  And  since  Parliament  has  made  it  a  criminal  offence 
to  treat  contracts  of  insurance  upon  the  ships  and  cargoes  of 


»  The  Times.  Lomlnn.  Aiipiist    1.  1911,  p. 
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alien  enemies  as  "debts  of  honor",  British  insurance  companies 
will  undergo  losses  due  to  the  exercise  of  the  right  of  capture 
upon  the  property  of  the  enemy  by  British  warships  only  when 
they  have  reinsured  neutral  companies  which  have  taken  risks 
on  captured  property.'' 

On  the  other  hand  the  advantages  which  Great  Britain's  op- 
ponents might  have  drawn  from  the  legal  immunity  of  enemy 
goods  under  neutral  flags  have  not  been  realized,  l)ut  have  been 
rendered  illusory  by  methods  which  have  been  sufBciently  dis- 
cussed on  .previous  pages.  Thus,  whereas  the  right  of  and  lim- 
itations upon  cajiture  have  been  of  no  military  value  to  the  Cen- 
tral Powers,  to  Great  Britain  the  right  of  capture  has  been  the 
nucleus  about  which  she  has  developed  her  system  for  the  con- 
trol of  enemy  trade,  while  evading  the  limitations  upon  that 
right. 

(3)  Alone  among  the  great  powers,  with  the  possible  excep- 
tion of  Japan,  Great  Britain  depends  for  a  sufficient  food  sup- 
ply upon  her  ability  to  import  by  sea.  To  her,  therefore,  the 
right  of  capture  presents,  in  this  respect,  a  peculiar  danger,  a 
fact  which  she  has  used  with  good  reason  as  an  argument  in  jus- 
tification of  her  claim  that  maritime  supremacy  should  be  hers 
of  right.  Because,  however,  of  the  protection  afforded  by  her 
navy,  the  effects  of  the  right  of  capture  upon  prices  of  food  in 
Great  Britain  have  hardly  been  important  enough  in  the  pres- 
ent war  to  affect  the  strategic  situation.  By  keeping  the  seas 
open  the  Allies  have  been  able  to  import  foodstuffs  almost  at 
will,  so  that  the  continued  high  prices  in  France  and  the  United 
Ivingdom  are  to  be  credited  largely  to  other  factors  than  the 
liability  of  French  and  British  vessels  to  capture.^"  At  the 
same  time,  so  strict  has  been  the  Allies'  blockade  of  German  and 
Austro-Hungarian  ports,  and  their  supervision  of  trade  to  ad- 


» See  for  contrary  views  upon  the  question  of  the  illegality  of  payments 
by  British  insurance  companies  to  alien  enemies  a  leading  article  in  the 
Manchester  Guardian,  July  4,  1913,  which  deals  with  a  statement  of  Sir 
Edward  Reauchamp,  chairman  of  Lloyd's,  to  the  effect  that  "all  such  con- 
tracts will  be  faithfully  carried  out  during  war  as  in  time  of  peace"  ;  and  an 
article  by  Bentwich.  N.,  "Trading  with  the  Enemy"  in  A.  J.  I.  L.  Vol.  9, 
191,5,   pp.   352-372. 

"Ed.,  "Trade  in  War  Time"  in  The  Political  Quarterly,  No.  7,  IMarch, 
1916,    pp.    99-121. 
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jacent  neutral  ports,  that  Germany  was  compelled  early  in  1915 
to  place  under  government  control  the  distribution  of  the  sup- 
ply of  grain  and  flour. 

It  is  fair  to  assume  the  possibility  of  conditions  in  which,  be- 
ing confronted  by  a  comljination  of  maritime  powers  of  greater 
strength,  Great  Britain  would  find  the  harassing  of  her  com- 
merce in  food  supplies  much  more  inconvenient,  in  fact  ex- 
tremely dangerous.  ^Var  with  a  country  possessed  of  a  large 
fleet  and  ordinarily  the  source  of  a  large  part  of  British  supplies 
of  grain  and  meat  would  present  such  a  situation.  It  is  obvious, 
however,  that  only  by  a  blockade  of  her  ports  could  Great  Brit- 
ain be  starved  into  submission.  So  that,  while  the  possible 
shortage  of  foodstuffs  is  for  Great  Britain  the  most  serious  ele- 
ment in  the  question  of  capture,  it  is  more  to  be  feared  as  an 
influence  tending  to  excite  panic,  than  as  one  likely  to  become 
an  actuality  of  sufficient  importance  to  compel  the  discontinu- 
ance of  military  operations. 

(4)  The  relation  of  the  question  of  capture  to  contraband, 
blockade,  and  continuous  voyage  was  dwelt  upon  at  the  Second 
Hague  Conference.  The  recognition  of  the  results  of  practice 
during  the  previous  fifty  years  prevented  the  delegates  of  cer- 
tain powers,  to  which  immunity  was  desirable  in  principle,  from 
voting  in  favor  of  a  proposal  which  they  knew  would  be  ineffec- 
tive in  practice.     Bocck  foresaw  the  difficulty  when  he  wrote : 

"il  est  inutile  de  faire  entrer  le  principe  de  I'inviolabilite  de  la  pro- 
priete  privee  ennemie  a  la  mer  dans  le  droit  international  positif,  si 
les  restrictions  qu'apportent  a  ce  principe  la  contrebande  de  guerre  et 
le  blocus  doivent  etre  demesurement  aggravees  par  la  theorie  prospec- 
tive de  la  continuity  du  voyage".'^ 

The  extended  application  of  the  concept  of  blockade,  with  its 
modern  corollary,  continuous  voyage,  presents  special  advan- 
tages to  Great  Britain  as  being  the  means  whereby  she  can  use 
her  superior  naval  power  to  offset  the  advantages  of  overland 
importation  which  continental  states  enjoy.  To  Great  Britain 
the  right  of  cai)tui'o  would  be  reduced,  if  the  application  of  the 
priiifiides  of  blockade  and  continuous  voyage  were  rendered  im- 


X  Boeck,  p.  695. 
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possible,  to  the  less  value  which  it  has  for  France  or  Germany 
01'  the  United  States.  On  the  other  hand  the  abolition  of  con- 
traband is  favored  in  England,  since  that  would  assure  to  Great 
Britain  supplies  of  food  and  munitions. 

To  continental  states  the  abolishing  of  capture  is  a  desidera- 
tum valuable  in  itself— since  the  presumption  must  be  that  the 
British  navy  will  always  be  able  to  do  a  proportionately  greater 
amount  of  injury  through  capture  than  will  its  opponents— but 
one  more  to  be  favored  if  blockade  is  simultaneously  outlawed. 
To  render  shipping  inviolable  would  be  to  perform  a  service  of 
small  value  to  Germany  or  France  as  long  as  a  hostile  blockade 
could  be  placed  in  operation  not  only  before  their  own  ports  but 
virtually  also  before  the  ports  of  neighboring  neutral  countries. 

The  reluctance  of  Continental  Powers  to  consent  to  the  aboli- 
tion of  contraband  is  likely  to  diminish  in  view  of  the  tendency 
to  regard  the  destruction  of  prizes  as  the  normal  alternative  tO' 
be  adopted  by  a  belligerent  vvhose  opponent  has  gained  practical 
command  of  the  sea.  Under  a  regime  of  destruction  the  non- 
contraband  character  of  neutral  goods  carried  under  the  British 
flag  is  a  matter  of  indifference  to  the  captains  of  hostile  co^i'- 
merce  destroyers.  Should  any  considerable  bulk  of  British 
commerce  come  to  be  carried  in  foreign  vessels,  the  possibility 
of  profitable  destruction  would  proportionately  decrease,  and 
with  this  the  interest  of  Continental  states  in  a  contraband  list 
that  should  contain  foodstuffs  and  raw  materials  would  again  in- 
crease. 

The  contraposition  of  the  major  interest  of  Great  Britain  in 
the  abolition  of  contraband  and  that  of  the  Continental  powers 
in  the  abolition  of  blockade  appears  to  present  the  opportunity 
for  a  compromise  which  would  render  it  possible  to  abolish  cap- 
ture with  the  reasonable  expectation  that  such  action  would  have 
practical  effect.  The  outlook  is  the  more  encouraging  in  that 
the  Second  Hague  Conference  did  not  discuss  the  ways  and 
means  of  meeting  the  difficulty  which  the  continuance  of  con- 
traband and  ])l()ckade  would  ])lace  in  the  way  of  any  attempts  to 
render  the  abolition  of  capture  effective. 

(5)  The  history  of  the  steps  by  which  inviolability  has  been 
secured  for  certain  classes  of  private  property  in  war  at  sea 
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has  always  illustrated  the  conflict  between  belligerent  and  neu- 
tral interests.  At  no  time  since  the  Declaration  of  Paris,  by 
which  the  neutral  flag  was  permitted  to  cover  any  non-contra- 
band cargo,  have  neutrals  been  able  to  render  secure  the  valid- 
ity of  this  safeguard.  The  sincerity  with  Avhieh  they  have  up- 
held the  law  when  neutrals  has  been  belied  by  their  actions  when 
themselves  at  war.  Even  when,  as  neutrals,  they  have  protested 
successfully  against  encroachments,  they  have  not  hesitated, 
when  themselves  belligerents,  to  extend  the  practice  of  the  same 
or  similar  limitations  upon  neutrals. 

The  British  argument  at  The  Hague  in  1907  presented  the 
abolition  of  contraband  as  a  measure  that  should  be  taken  in  the 
interest  of  neutrals.  During  the  present  war  Great  Britain  has 
exhibited  a  willingness  to  preempt  rather  than  to  confiscate  con- 
ditional contraband ;  similarly  she  has  requisitioned  enemy  goods 
and  released  neutral  goods  captured  while  destined  to  blockaded 
ports.  If  it  must  be  admitted  that  the  belligerent  who  extends 
the  contraband  list  and  enforces  the  principle  of  continuous 
voyages  is  acting  within  his  rights  as  interpreted  under  the 
necessities  of  modern  warfare,  these  moderations  of  penalty  are 
demanded  in  the  interest  of  neutrals  and  are  to  be  regarded  as 
the  logical  corollaries  of  the  expansion  of  the  belligerent  field  of 
action,  and  it  should  be  within  the  province  of  neutrals  to  assure 
their  permanence. 

The  publicists  of  all  countries  urge  consideration  for  neutrals, 
dwelling  upon  the  economic  interdependence  of  states  and  jjoint- 
ing  out  that  the  danger  of  making  enemies  of  neutral  powers 
increases  directly  with  the  amount  of  interference  with  their 
trade.  Great  Britain  has  found  it  expedient  to  compensate 
neutral  owners  for  the  destruction  of  their  innocent  cargo  witli 
enemy  merchant  vessels,  a  standard  of  procedure  which  no  other 
country  has  yet  adopted.  In  the  light  of  practice,  however,  the 
conclusion  is  inevitable  that  belligerents  unfailingly  have  sub- 
ordinated neutral  rights  to  their  own  interests.  The  situation 
of  the  Declaration  of  Paris  today  demonstrates  that,  in  previous 
wars  as  well  as  in  the  present,  neutrals  have  been  inclined  to 
acquiesce  in  the  progressive  degradation  of  their  lawful  rights. 
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The  investigation  of  practice  and  the  evaluation  of  recent 
tendencies  toward  or  away  from  immunity  for  private  property 
from  capture  at  sea  lead  to  the  same  conclusion.  The  record  of 
practice  has  exhibited  during  the  last  half-century  the  tendency 
to  treat  enemy  commerce  as  a  unit ;  the  abolition  of  privateering 
which  removed  the  grossest  form  of  private  booty-getting  has 
been  followed  in  several  states  by  the  abolition  of  prize  money 
but  also,  among  the  maritime  Powers,  by  the  extension  of  tradi- 
tional belligerent  rights;  the  devising  of  supplementary  means 
for  rendering  the  older  rights  effective;  and  the  consolidation 
of  old  and  new  limitations  upon  commerce  into  what  have  been 
termed  "systems"  for  the  control  of  all  trade  which  may  con- 
tain possibilities  of  assistance  to  the  enemy.  "Control"  rather 
than  "destruction"  is  the  object  of  such  a  system  in  its  com- 
plete development,  enabling  the  separation  of  enemy  from  neu- 
tral commerce,  the  requisition  of  enemy  and  the  release  of  in- 
nocent neutral  property.  The  willingness  to  apply  a  policy  of 
indiscriminate  destruction  must  be  regarded  as  having  been 
evoked  by  the  necessity  that  knows  no  law.  Such  a  policy,  hov\^- 
ever,  displays  the  realization  of  the  importance  of  attacking 
enemy  commerce  in  its  entirety,  of  disregarding  the  value  of 
individual  prizes,  and  of  hesitating  at  no  measure  calculated  to 
assist  toward  strangling  the  enemy  by  economic  pressure. 

Partisans  of  immunity  continue  to  discuss  the  question  as  one 
concerned  only  with  capture.  The  weight  of  their  argument  is 
now  being  directed,  however,  toward  demonstrating  the  imprac- 
ticability of  the  right  of  capture,  rather  than  its  inconsistency 
with  theoretical  justice.  This  continued  attack  upon  capture 
per  se  is  justified,  perhaps,  as  an  attempt  to  obtain  half  the  loaf 
where  the  whole  is  beyond  the  possibilities  of  the  moment.  It 
fails  to  convince  because  it  takes  as  its  starting  point  the  Declar- 
ation of. Paris — which  has  been  effectually  abrogated  in  prac- 
tice— and  because  it  fails  to  appreciate  sufficiently  the  attitude 
which  nations  possessed  of  considerable  maritime  power  have 
come  to  adopt  toward  enemy  commerce. 

Governments,  if  their  own  relation  to  the  development  of  this 
attitude  has  been  sometimes  unconscious,  realize  that  the  atti- 
tude exists  and  interpret  the  question  of  capture  with  that  fact 
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in  view.  It  is  true  that  to  all  states  capture  preseiuts  its  own 
aspects  of  benefit  and  injury.  It  has  seemed  to  the  writer  that 
Great  Britain  would  be  justified,  on  considerations  of  selfish  in- 
terest, in  desiring  the  practice  contemplated  by  the  Declaration 
of  Paris ;  and  that,  conversely,  states  to  which  war  with  Great 
Britain  is  not  an  impossible  consideration  are  consulting  their 
own  interests  in  favoring  the  abolition  of  capture.  The  most  ef- 
ficient navy  must  in  the  nature  of  things  accomplish  the  great- 
est injury  to  enemy  commerce.  Capture,  if  the  Declaration  of 
Paris  were  observed,  would  become  a  less  decisive  factor  but  one 
that  w^ould  be  most  effective  in  the  hands  of  the  navy  which 
could  most  nearly  interdict  the  use  of  the  sea  to  its  enemy's 
fleets  of  war. 

The  situation  that  exists  demands,  however,  that  governments 
so  shape  their  polices  as  to  ensure  that  whatever  advance  in 
principle  is  accomplished  shall  be  made  effective.  Accordingly 
we  find  that  the  proposition  of  immunity  has  received  within 
the  last  decade  a  wider  interpretation  in  parliamentary  discus- 
sion and  international  conferences.  Henceforth  it  can  hardly 
be  considered  except  in  relation  to  the  various  elements — block- 
ade, contraband,  continuous  voyage,  visit  and  search,  war  zones 
— that  are  capable  of  being  incorporated  v>ith  the  basic  element, 
capture,  into  ''systems"  for  the  "control"  of  enemy  trade,  sys- 
tems designed  with  the  object  of  disorganizing  utterly  the  eco- 
nomic life  of  an  enemy  state. 

Eeviewing  the  history  of  capture,  estimating  the  value  of  ex- 
isting legal  limitations  upon  it,  regarding  the  nature  of  foreign 
trade,  recognizing  the  varying  interests  of  states,  estimating  the 
effectiveness  of  maritime  operations  against  commerce  in  the 
present  war,  one  is  inclined  to  ask  whether  the  Declaration  of 
Paris  did  not  grant  a  degree  of  immunity  greater  than  the  spirit 
and  conditions  of  the  period  justified.  Assuredly  certain  of  the 
means  whicli  have  ])een  taken  to  evade  its  rules  have  been  defen- 
sible in  reason  to  an  extent  that  has  baffled  the  efforts  directed 
toward  maintaining  them  in  effectiveness.  It  is  this  consider- 
ation that  deprives  the  situation  of  any  discouraging  aspect 
from  the  standpoint  of  international  law.     That  one  result  of 
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the  tendency  toward  an  adaptation  of  the  rules  of  warfare  to 
changed  conditions  has  been  that  the  trend  today  appears  to  be 
aw^ay  from  the  realization  of  iminnnity  of  private  property  from 
capture  at  sea  is  a  consideration  of  minor  importance  if  it  means 
that  belligerents  have  not  been  deprived,  on  purely  technical 
grounds,  of  rights  which  they  may  fairly  claim.  Assuming  that 
neutral  interests  also  must  receive  consideration,  and  granting 
that  they  have  not  been  adequately  protected,  it  is  inevitable 
that,  while  resort  to  war  continues,  accepted  rules  will  have  to 
be  revised  in  the  light  of  circumstances  unforeseen  at  the  time 
of  their  formulation.  The  principle  of  immunity  is  far  from 
being  realized  in  practice  today,  not  because  belligerents  choose 
to  disregard  the  rules  of  international  law,  but  because  under 
present  conditions  the  destruction  of  an  enemy's  trade  in  its 
entirety  appears  to  constitute  an  object  of  warfare  of  the  first 
importance.  So  long  as  that  attitude  persists  there  will  be  nec- 
essary a  Avork  of  reconstruction  which  Avill  select  and  legalize 
those  extensions  of  practice  which  are  consistent  Avith  the  prog- 
ress of  international  law  and  will  reject  other  extensions  the 
operation  of  which  is  contrary  to  progress. 
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FAIR  VALUE— ECONOMIC  AND  LEGAL  FRIXCIFLES 


CHAPTER  I 

THE  THEORY  OF  FAIR  VALUE 

The  Problem  of  Fair  Value  :    A  Synthesis  of  the  Social  and 
Private  Points  of  View  With  Respect  to  Wealth 

Those  things  and  services  which  have  utility  and  which  are 
scarce,  and  only  those,  are  classed  as  wealth.  By  utility  if 
meant  the  power  to  satisfy  a  human  want.  By  scarcity  is 
meant  insufficiency  to  satisfy  wants.  Wealth,  therefore,  includes 
those  things  and  services  which  are  wanted  by  human  beings 
and  which  exist  in  quantities  less  than  sufficient  to  satisfy  all 
want  for  them. 

The  objects  of  wants  are  called  goods.  In  the  concept  of 
goods,  there  is  no  implication  of  benefit,  legality  or  moral 
quality.  Whiskey,  a  burglar's  jimmy,  and  the  assassin's  bomb, 
are  goods  as  well  as  clothes  and  bread,  for  they  all  satisfy 
wants. 

With  respect  to  wealth,  there  are  two  points  of  view,  namely, 
the  social  and  the  private.  The  former  is  the  point  of  view  of 
a  sovereign  group  of  people ;  the  latter  is  the  point  of  view  of 
a  member  of  the  group. 

The  social  and  private  points  of  view  with  respect  to  wealth 
are  antithetical.  On  the  one  hand,  it  concerns  society  to  increase 
the  stock  of  goods  which  promote  social  well-being,  to  abolish 
the  production  of  goods  which  are  detrimental  to  its  welfare, 
and  to  secure  a  fair  distribution  of  wealth  among  its  members. 
On  the  other  hand,  the  individual  desires  to  increase  the  relative 
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amount  of  wealth  under  his  control.  The  individual  does  not 
think  in  terms  of  the  social  effects  of  goods,  nor  in  terms  of 
fair  distribution ;  he  thinks  in  terms  of  acquisition.  The  opium 
trade,  the  saloon,  the  sale  of  wild-cat  securities,  the  existence 
of  monopoly  surpluses,  and  the  prevalence  of  demarcation  dis- 
putes between  trade  unions,  arc  abundant  evidence  of  this  fact. 
It  is  true  that,  in  order  to  acquire  wealth,  the  individual  may 
subserve  social  interest  by  creating  beneficial  goods,  but  the 
result  and  the  purpose  must  be  sharply  differentiated.  Ac- 
quisition is  the  goal  of  individual  activity ;  the  production  of 
socially  beneficial  goods  and  fair  distribution  are  the  goals  of 
social  activity.  With  respect  to  wealth,  therefore,  a  conflict  of 
interest  exists  between  the  individual  and  society. 

The  bases  of  this  conflict  of  interest  between  the  individual 
and  society  are  the  scarcity  of  goods  and  the  dominance  of  self- 
interest  as  an  economic  motive.  It  is  obvious  that  there  could 
be  no  antagonism  of  interest  if  all  goods  were  plentiful.  But 
most  goods  are  scarce,  which  means  that  not  all  people  can 
have  what  they  want  of  them.  Even  this  would  not  cause  a 
conflict  of  interest  if  altruism  were  to  supplant  self-interest  as 
an  economic  motive,  for  then  no  individual  would  be  content 
not  to  contribute  to  the  welfare  of  other  individuals  and  to  the 
welfare  of  the  group.  But  since  most  goods  are  not  plentiful, 
and  since  self-interest  is  the  principal  economic  motive,  the 
conflict  of  interest  between  the  individual  and  society  prevails. 

This  antagonism  of  interest  is  fundamental.  Goods  will 
always  be  scarce  for  two  reasons:  first,  because  it  requires  ef- 
fort to  produce  them,  and  second,  because  of  the  expansibility  of 
human  wants.  Whether  or  not  altruism  will  ever  replace  self- 
interest  as  an  economic  motive  is  a  matter  of  speculation. 
Certain  it  is,  however,  that  such  a  transformation  in  human 
nature  will  not  take  place  rapidly. 

Any  theory,  thei'efore,  whieli  is  worth  while  in  the  solution 
of  economic  problems  must  posit  the  fundamental  nature  of 
this  conflict  of  interest.  We  may  wish  that  goods  were  plentiful. 
We  may  regret  the  fact  that  alti'uism  is  not  the  sole  economic 
motive.  But  wishes  and  regrets  will  not  change  the  facts. 
Consequently,  if  we  desire  to  develop  a  woi'kable  theory,  we 
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must  assume  that  goods  are  scarce  and  that  self-interest  is  the 
primary  economic  motive. 

In  the  theory  of  fair  value,  we  seek  to  synthesize  the  social 
and  private  points  of  view  with  respect  to  wealth.  The  prin- 
ciple of  diminishing  sensation,  or  reaction  to  external  stimuli, 
furnished  the  basis  for  a  synthesis  of  the  antithesis  between 
value  and  utility.  In  like  manner,  institutional  principles  fur- 
nish the  bases  for  a  synthesis  of  the  private  and  social  points 
of  view  with  respect  to  wealth.  That  the  unifying  principles 
are  found  in  institutional  laws  is  a  result  of  the  nature  of 
value  and  of  the  laws  governing  its  determination. 

The  Nature  of  Value  and  the  Laws  Governing  its  Deter- 
mination 

Value  is  power  in  exchange.  For  instance,  one  bushel  of 
wheat  may  command  in  exchange  two  bushels  of  oats,  or  ten 
bushels  of  wheat  may  command  the  services  of  a  lawyer  or 
doctor.  These  things  have  value.  An  ordinary  pebble,  how- 
ever, commands  nothing  in  exchange.  It  has  no  value.  As  a 
result  of  this,  wheat  and  oats  will  be  raised,  men  will  devote 
time  and  effort  to  acquiring  a  knowledge  of  law  or  medicine, 
but  nobody  will  gather  pebbles.  Value,  therefore,  connotes 
control  over  human  conduct.  It  is  the  power  to  direct  human 
enterprise  and  to  shape  human  choices. 

But  the  value  a  thing  has  may  not  be  identical  with  the 
value  it  should  have.  To  explain  the  former  is  to  establish  a 
theory  of  value ;  to  explain  the  latter  is  to  establish  a  theory  of 
fair  value.  We  cannot,  however,  develop  a  theory  of  fair  value 
without  a  clear  understanding  of  the  principles  that  govern  the 
determination  of  value. 

The  fundamental  factors  in  the  determination  of  value  may 
be  grouped  under  three  heads:  (1)  human  nature,  (2)  natural 
conditions  and  laws,  and  (3)  social  institutions.  These  are 
the  factors  that  are  immediately  operative  in  the  fixation  of 
value.  In  the  long  run,  education,  in  so  far  as  it  changes  human 
nature,  is  effective  in  value  determination.  Also,  government 
authority,  in  as  much  as  it  may  change  social  institutions,  such 
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as  property,  inheritance,  contract,  etc.,  is  a  determinant.  This 
preliminary  statement  needs  some  elaboration. 

The  well-known  supply  and  demand  analysis  offers  the  most 
satisfactory  means  of  explaining  value.  Differences  in  per- 
sonal wcaltli  and  the  law  of  diminishing  utility  enable  us  to  con- 
struct potential  demand  curves  for  all  items  of  wealth.  A  po- 
tential demand  curve  indicates  the  relation  between  the  value 
of  a  unit  of  a  good  and  the  number  of  units  of  the  good  that 
would  exchange  at  that  value.  In  other  words,  it  indicates  the 
power  in  exchange  of  a  unit  of  a  given  amount  of  a  good. 

For  the  same  person,  this  power  in  exchange  of  a  unit  of  a 
good  varies  with  any  change  in  the  status  of  that  person's 
wants.  It  varies  with  fashion,  whim,  travel,  education,  and 
new  experiences  of  all  sorts,  for  these  experiences  change  the 
relative  importance  of  wants  and,  therefore,  of  goods.  It  also 
varies  with  differences  in  individual  income,  for  the  status  of 
want  and  satisfaction  depends  not  on  the  total  amount  of 
wealth  in  society,  but  upon  the  manner  of  its  distribution 
among  the  members  of  the  group.  Nobody  estimates  bread, 
for  instance,  according  to  the  amount  of  it  in  existence,  but  ac- 
cording to  the  amount  of  it  he  has,  which,  obviously,  depends 
on  his  general  means.  Personal  distribution  is,  therefore,  of 
equal  importance  with  psychical  principles  in  the  determination 
of  potential  demands.  For  different  persons,  power  in  ex- 
change varies  with  taste,  habits,  saving  instincts,  human  rela- 
tionships, and  many  other  things. 

Moreover,  the  values  of  goods  are  so  closely  related  that  a 
change  in  the  value  of  one  is  likely  to  affect  the  value  of  all 
others,  for  every  person  tends  to  keep  his  wants  in  a  state  of 
equilibrium  with  respect  to  all  goods.  A  fall  in  the  value  of 
one  good  is  not,  therefore,  accompanied  by  a  corresponding  in- 
crease in  the  demand  for  that  good,  but  by  a  general  increase 
in  the  demand  for  all  other  goods. 

But  none  the  less,  at  any  particular  time,  a  potential  de- 
mand curve  for  any  good  indicates  the  precise  condition  of  want 
with  respect  to  that  good,  or  the  power  in  exchange  of  a  unit 
of  a  given  amount  of  the  good.  At  any  time,  the  value  of  a 
unit  of  a  good  varies  inversely  with  the  amount  of  it.     If  the 
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anioiiiit  of  the  good  increases,  value  falls;  if  the  amount  de- 
creases, value  rises. 

This  leads  us  to  discuss  supply.  Differences  in  natural  laws 
and  conditions  result  in  very  different  conditions  of  supply. 
In  some  cases,  physical  relations  are  such  as  to  result  in  supply 
under  conditions  of  natural  monopoly.  Despite  the  efforts  of 
man  to  prevent  it,  natural  monopoly  exists,  and  for  the  simple 
reason  that  natural  laws  are  more  potent  than  legislative  en- 
actments. Professor  Ely  has  stated,  cogently  enough,  the  law 
of  natural  monopoly.^ 

"Whenever  there  is  a  decided  increment  in  gain  resulting  from 
combination,  we  have  a  tendency  to  monopoly  which  will  overcome  all 
obstacles.  This  increment  of  gain,  which  is  the  cause  of  monopoly, 
is  always  present  in  businesses  that  occupy  peculiarly  favorable  spots 
or  lines  of  land,  and  that  furnish  services  or  commodities  which  must 
be  used  in  connection  with  the  plant." 

In  other  cases,  no  increment  of  gain  results  from  exclusive 
control,  and  competitive  conditions  prevail.  This  is  the  case 
with  businesses  in  which  the  point  of  maximum  efficiency  is 
reached  in  relatively  small  units.  Such  businesses  are  naturally 
competitive. 

One  difference  between  naturally  competitive  businesses  and 
naturally  monopolistic  businesses  lies  in  the  extent  to  which 
the  law  of  increasing  returns,  or  decreasing  costs,  is  operative. 
Since  there  are  all  degrees  of  effective  play  of  this  law,  be- 
tween businesses  which  are  naturally  competitive  and  businesses 
which  are  naturally  monopolistic  lie  some  businesses  which  are 
in  neither  category.  There  is  always  a  tendency  to  monopoly 
through  agreement  in  this  field,  but  the  fluidity  of  capital  funds 
undermines  the  stability  of  such  control. 

Under  competitive  conditions,  the  supply  of  any  good  is  ad- 
justed to  the  demand  for  that  good  in  such  a  manner  as  to 
establish  a  value  which  normally  just  covers  marginal  expenses 
of  production.  Expenses  of  production  include  wages,  interest 
and  necessary  profits.  True  enough,  in  the  case  of  competitive 
businesses  subject  to  the  law  of  decreasing  costs,  there  accrues 


*  Ely,  R.  T..  Outlinea  of  Economics,  1915  ed.,  p.   196. 
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a  temporary  differential  return  to  the  supra-marginal  business 
unit;  and  to  businesses  subject  to  the  law  of  increasing  costs, 
there  accrues  a  permanent  differential  return  to  the  supra- 
marginal  business  unit.  The  former  is  true  of  all  competitive 
mercantile  and  manufacturing  plants,  and  is  due  to  superior 
business  ability,  or  to  ignorance  and  inertia;  the  latter  is  true 
of  agricultural  and  urban  lands,  and  is  due  to  the  peculiar 
limitation  of  the  supply  of  these  economic  agents.  But,  what- 
ever may  be  true  above  the  margin,  it  is  quite  true  that  value 
must  normally  cover  expenses  of  production  on  the  margin.  If 
it  does  not,  the  supply  will  not  be  forthcoming;  if  it  does  more 
than  this,  the  supply  will  be  increased,  and  the  value  will  fall. 
Under  competition,  then,  value  tends  to  equal  marginal  ex- 
penses of  production. 

Under  conditions  of  natural  monopoly,  value  tends  to  the 
point  of  highest  net  return.  It,  therefore,  bears  no  relation  to 
expenses  of  production  other  than  the  use  of  that  element  in 
determining  the  point  of  maximum  profits.  This  is  true  be- 
cause the  monopolist  controls  the  supply  and  may  adjust  it  to 
the  demand  to  suit  his  personal  interest.  If  the  demand  for  a 
monopolized  good  were  highly  elastic,  value  would  just  cover 
expenses  of  production.  However,  most  goods  produced  under 
conditions  of  natural  monopoly  are,  to  a  greater  or  less  extent, 
necessaries,  the  demand  for  which  is  inelastic.  That  is  to  say, 
about  as  much  will  be  wanted  when  the  value  is  high  as  when 
the  value  is  low.  Monopoly  value,  therefore,  tends  to  be  con- 
siderably above  expense  of  production. 

In  the  fields  of  business  which  are  neither  naturally  competitive 
nor  naturally  monopolistic,  value  is  liable  to  wide  fluctuations, 
although  this  is  not  a  necessary  result.  If  monopoly  is  estab- 
lished through  agreement,  two  policies  are  open :  first,  value 
may  be  fixed  so  as  to  just  cover  expenses  of  production,  or 
second,  the  monopoly  principle  of  value  may  be  applied.  In 
the  latter  case,  profits  will  be  large  for  a  time,  but  compe- 
tition will  be  induced,  which  will  result  in  a  productive  capacity 
in  excess  of  probable  demand.  The  inevitable  result  is  destruc- 
tive competition  with  value,  for  a  while,  below  expenses  of 
production. 
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So  far  ill  tlie  analysis  of  value,  we  have  assumed  the  existence 
of  institutions,  such  as  property,  inheritance,  contract  and  per- 
sonal liberty.  These  institutions  are  fundamental  in  the  de- 
termination of  value.  In  general,  it  may  be  said  that  competi- 
tion and  nionoi)oly  can  operate  only  under  the  conditions  imposed 
upon  them  by  the  fundamental  socio-economic  institutions.  In 
so  far  as  society  puts  limitations  on  the  right  of  private  property, 
the  right  of  inheritance,  and  the  right  of  contract  and  personal 
rights,  it  changes  the  effective  operation  of  competition  and 
monopoly,  and  thus  alters  value.  A  more  specific  statement  of 
the  relation  between  institutions  and  value  is  requisite. 

In  the  first  place:  the  role  of  personal  distribution  in  the 
determination  of  value  has  been  alluded  to  ;  personal  distribution 
is  of  equal  importance  with  psychical  principles  in  shaping 
potential  demand  curves.  The  income  of  any  individual  de- 
pends on  his  relative  efficiency  as  a  laborer  or  entrepreneur  and 
on  the  amount  of  income-bearing  property  that  he  owns.  This 
property  may  have  been  acquired  through  the  individual's  ef- 
forts in  competitive  fields,  through  the  ownership  of  land, 
through  the  special  advantages  incident  to  monopoly  position, 
through  inheritance,  through  gambling,  or  in  any  other  way.  If 
we  accept  Cairnes'  theory  of  non-competing  groups,  we  must 
also  recognize  the  influence  of  institutions  in  keeping  the  ma- 
jority of  people  in  the  class  in  which  they  happen  to  be  born, 
and  thus  in  preventing  the  full  play  of  personal  ability.  But, 
whatever  may  be  the  relative  strength  of  the  two  factors,  it  is 
evident  that  personal  income  is  a  function  of  two  variables, 
namely,  personal  ability  and  institutions.  AVhatever  society 
may  be  able  to  do  through  eugenics  to  improve  personal  ef- 
ficiency, or  through  education  to  give  free  play  to  personal 
ability,  it  is  certain  that  social  control  of  the  institutions  under 
which  wealth  is  acquired  may  alter  personal  distribution  and 
thus  influence  value. 

In  the  second  place:  tiie  use  or  misuse  of  institutions  may 
result  in  monopoly  or  in  fostei'iiig  monopoly.  Such  monopolies 
may  be  called  institutional  monopolies  in  contradistinction  with 
natural   monopolies.      Professor    Ely   classifies   them    as   social 
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monopolies^  and  includes  in  the  classification  (1)  general  wel- 
fare monopolies,  or  those  arising  from  patents,  copyrights, 
trade-marks,  fiscal  needs  and  sumptuary  legislation,  and  (2) 
special  privilege  monopolies,  or  those  arising  from  public  fav- 
oritism, such  as  tariff  legislation,  and  those  arising  from  private 
favoritism,  such  as  rebates. 

To  these  may  be  added  those  partial  monopolies  which  arise 
from  practices  which  restrict  competition.  Among  these  prac- 
tices are  the  use  of  factors'  agreements,  the  use  of  exclusive 
contracts,  the  use  of  collateral  patent  agreements,  etc.  But 
whatever  may  be  the  particular  cause  of  one  of  these  institu- 
tional monopolies,  it  is  evident  that  they  are  effective  in  value 
determination.  It  is  equally  evident  that  society  may  control 
institutions  so  as  to  make  or  unmake  them.  For  instance,  con- 
tract may  be  defined  so  as  to  exclude  all  unreasonable  agree- 
ments in  restraint  of  competition,  or  personal  liberty  may  be 
defined  so  as  to  deny  an  individual  the  right  to  accept  a  rebate. 
Thus  society  may  control  value. 

The  method  of  social  control  of  value  so  far  outlined  con- 
sists in  direct  institutional  definition.  That  is  to  say,  it  con- 
sists in  the  direct  determination  of  the  conditions  under  which 
value  is  determined.  There  is  another  method  available. 
Society  may  directly  fix  value  or  price. 

It  is  clear  that  the  first  method  is  preferable  in  the  case  of 
competitive  businesses;  the  second,  in  the  case  of  natural 
monopolies.  Either  of  the  two  may  be  used  in  the  case  of  in- 
stitutional monopolies,  depending  on  whether  the  monopoly 
ought  to  be  destroyed  or  maintained. 

The  laws  governing  the  determination  of  value  preclude  other 
methods  of  control.  Value  is  a  complex  result  of  a  number  of 
widely  different  causes.  In  so  far  as  it  depends  on  natural 
conditions  and  laws,  society  can  have  no  control  over  it.  The 
state  cannot  control  psychical  principles,  although  it  may  change 
the  individuars  altitude  toward  the  acquisition  and  use  of 
wealth  in  such  a  manner  as  to  affect  value.  This  is  the  function 
of  education.  But  the  institutional  factors  in  the  determination 
of  value  can  be  controlled,  and  it  is  in  this  direction,  then,  that 


''Ely,  R.  T.,   Outlines  of  Economics,  1915   ed.,   p.   194. 
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we  must  seek  the   principles  which  synthesize  the  social  and 
private  points  of  view  with  respect  to  wealth. 

We  would  not  minimize  the  function  of  education.  By  means 
of  it.  the  state,  undoubtedly,  can  do  a  great  deal  to  engender 
proper  notions  of  the  use  of  wealth.  In  so  far  as  this  is  pos- 
sible, it  simplifies  the  problem  of  institutional  control.  The 
problem  remains,  however,  as  long  as  self-interest  is  the  dom- 
inant economic  motive.  Immediately,  then,  institutional  defini- 
tion is  the  feasible  means  by  Avhich  society  can  control  the 
economic  conduct  of  its  members  so  as  to  secure  social  welfare. 

The  Definition  of  Fair  Value 

The  relation  between  personal  distribution  and  value  fur- 
nishes the  basis  for  a  definition  of  fair  value.  Value  is  the 
power  that  a  good  has  in  exchange.  Fair  value  is  the  power 
that  a  good  ought  to  have  in  exchange.  The  power  in  exchange 
that  a  good  ought  to  have  depends  on  the  social  consequences 
of  that  power.  If  the  result  is  to  direct  human  enterprise  and 
to  influence  human  choices  so  as  to  promote  social  well-being, 
value  is  fair.  Since  society  is  composed  of  individuals,  this  re- 
sult depends  on  the  manner  in  which  wealth  is  distributed 
among  the  members  of  the  group.  If,  therefore,  wealth  is  dis- 
tributed among  the  members  of  society  so  as  to  secure  social 
well-being,  value  is  fair. 

Consequently,  the  problem  of  fair  value  may  be  summed  up 
in  the  question.  What  sort  of  personal  distribution  will  pro- 
mote group  welfare?  The  answer  to  this  question  depends  on 
the  nature  of  society  and  of  social  purpose. 

The  Nature  of  Society  and  of  Social  Purpose 

In  the  main,  the  Classical  School  experienced  no  difficulty 
in  synthesizing  the  social  and  private  points  of  view  with  re- 
spect to  wealth.  That  School  held  an  implied  social  contract 
theory  of  society,  and  identified  social  wealth  with  the  sum  total 
of  individual  wealth.  The  .social  organism  theorists,  whether  of 
the  crude  biological  or  the  more  refined  psychological  type, 
(lodge  the  whole  question,  for  they  either  submerge  the  indi- 
vidual or  consider  him  a  toy  in  the  hands  of  social  processes. 
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We  conceive  society  to  be  a  "summation  of  those  parts  of  in- 
dividual consciousnesses  which  are  alike.  "^  Instinct,  imitation 
and  conscious  cooperation  are  elements  in  determining  like  con- 
sciousnesses. The  first  two  elements  arise  from  psychology  and 
environment;  the  last  one,  from  rational  awareness  of  common 
interest.  Differences  in  individuals  are  recognized,  whether  in- 
nate or  acquired  differences  in  etftciency,  or  acquired  differences 
in  wealth.  Under  this  theory,  necessary  differences  may  be  ad- 
justed in  the  interest  of  the  group.  Consequently,  social  and 
private  interests  are  capable  of  being  synthesized.  We  may, 
then,  develop  a  conscious  social  policy  which  is  made  effective 
through  organized  social  machinery  or  government. 

What  of  social  purpose?  Is  economic  welfare  measured  in 
terms  of  consumption,  production,  distribution?  Or  is  it 
measured  in  terms  of  social  strength?  Obviously,  production, 
as  such,  cannot  be  the  criterion  of  economic  welfare,  for  pro- 
duction will  be  controlled  by  the  purpose  for  which  it  is  carried 
on.  Likewise,  distribution,  per  se,  cannot  be  the  criterion  of 
economic  well-being,  for  there  must  be  some  criterion  of  dis- 
tribution. Is  the  object  of  economic  endeavor,  then,  to  secure 
maximum  enjoyment  from  wealth,  or  is  it  to  use  wealth  so  as 
to  increase  the  power  of  a  group  to  survive?  In  other  words, 
is  the  primary  purpose  of  a  state  to  enjoy  itself  or  to  live? 

It  is  unquestionably  true  that  modern  economic  thought  as- 
sumes the  latter.  We  hear  less  now  than  formerly  of  the 
economy  of  happiness,  of  pleasure  as  the  end  and  aim  of 
economic  endeavor.  A  social  philosophy  of  pleasure,  or  con- 
sumption, is,  at  best,  enervating  in  its  effect;  a  philosophy  of 
social  strength  is  far  more  wholesome.  The  former  leads  with 
certainty  to  individual  and  national  decay  and  must,  therefore, 
be  discarded.  To  live,  to  grow  strong,  is  the  primary  purpose 
of  a  state.  Tonsequently,  it  must  encourage  those  forms  of 
economic  activity  which  give  it  strength,  and  it  must  destroy 
those  forms  of  economic  endeavor  which  weaken  it. 


'Haney,  L.  H.,   The  Social  Pobit  of  View  in  Economics  in  Quarterly  Jour- 
nal of  Economics,  Nov.  1913,  p.   115. 
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The  Way  of  Social  Strength 

The  way  of  national  strength  is  conservation  of  human  and 
natural  resources.  There  is  nothing  more  certain  than  the  fact 
that  society  M'eakens  itself  when  it  permits  human  power  to  go 
to  w-aste  either  in  idleness  or  in  the  mere  acquisition  of  wealth. 
It  is  equally  certain  that  the  way  to  stop  this  Avaste  of  human 
power  is  to  lay  down  the  law  of  personal  productivity  distri- 
bution :  only  those  persons  who  produce  wealth  may  have  it, 
and  they  may  have  it  in  precisely  the  proportion  in  which  they 
produce  it.  If  this  is  the  only  way  in  which  individuals  can 
acquire  wealth,  they  will  acquire  it  in  this  way,  and  thus  will 
society  secure  the  maximum  economy  of  its  human  resources. 
In  other  words,  self-interest,  in  striving  to  satisfy  its  own  de- 
sires, will  necessarily  promote  the  well-being  of  the  group. 

Capital  is  a  means  of  conserving  human  power  by  increasing 
the  productivity  of  man's  efforts  to  utilize  natural  resources. 
Under  the  law  of  personal  productivity  distribution,  the  amount 
of  capital  that  an  individual  could  accumulate  w^ould  depend 
on  his  productive  efficiency  and  on  his  productive  saving.  Thus 
capital  would  come  into  the  hands  of  those  individuals  most 
capable  of  using  it,  and  thus  would  society  secure  the  maximum 
economy  both  of  its  human  productive  power  and  of  its  natural 
resources. 

But  property  in  natural  resources  must  be  defined  so  as  to 
prevent  waste.  Wasteful  exploitation  is  not  social  production. 
It  merely  results  in  enriching  the  individual  at  the  expense  of 
the  group,  and  this  is  precisely  what  society  must  eliminate. 
Society  must  see  to  it  that  the  individual  prospers  economically 
in  exactly  the  proportion  in  which  he  makes  additions  to  na- 
tional strength. 

Likewise,  society  must  define  production  so  as  to  suppress 
the  manufacture  and  sale  of  those  goods  which  lower  the  mental 
and  physical  efficiency  of  its  members.  For  instance,  from  the 
private  point  of  view,  making  liquors  for  beverage  purposes  is 
production,  for  liquors  have  utility  and  they  are  scarce.  The 
results  of  using  them,  however,  are  vicious.  Human  power  is 
not  conscrvfMl.  ConsfHiueiilly,  fi'om  the  social  point  of  view, 
brewing  and  distilling  liquors  are  not  productive  enterprises, 
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There  can  be  no  doubt  of  the  fact  that  production  ought  to  be 
defined  in  terms  of  social  strength,  and  not  in  terms  of  con- 
sumers' satisfaction  or  individual  interest.  The  farmer  who 
permits  weeds  to  grow  on  his  farm  does  not  prosper,  nor  does 
he  improve  his  possession  if  he  skims  the  soil.  In  like  manner, 
society  cannot  grow  strong  if  it  permits  the  existence  of  harmful 
commodities  or  the  wasteful  exploitation  of  its  natural  re- 
sources. 

This  position  is  not  always  accepted.  The  term  personal 
liberty  is  an  implicit  protest  against  it,  for  personal  liberty 
assumes  that  the  purpose  of  society  is  to  enjoy  itself,  and  that 
an  individual  may  do  what  he  pleases  with  that  which  he  owns. 
Personal  discipline,  therefore,  is  the  more  satisfactory  term  in 
social  economics,  for  it  connotes  that  the  purpose  of  a  state  is 
to  live,  to  grow  strong,  and  it  recognizes  the  necessity  of  defining 
production  in  terms  of  group  well-being. 

There  are  two  methods,  then,  of  conserving  human  power 
and  natural  resources,  namely,  by  establishing  the  law  of  per- 
sonal productivity  distribution  and  by  defining  production  so 
as  to  exclude  wasteful  exploitation  and  the  making  of  harmful 
commodities.  Both  of  these  methods  may  be  made  effective 
through  institutional  definition.  Henceforth,  we  may  assume 
production  defined  as  indicated.  This  leaves  the  question : 
Under  what  conditions  would  personal  distribution  be  in  pro- 
portion to  personal  efficiency? 

Personal  Productivity  Distribution 

Under  conditions  of  equal  opportunity  to  produce,  the  most 
efficient  producers  would  control  industry.  This  class  of  en- 
terprisers would  control  business  for  the  reason  that  its  mem- 
bers Avould  be  able  to  make  the  most  effective  appeal  to  the 
self-interest  of  buyers.  Moreover,  in  proportion  to  the  effective- 
ness of  the  appeal  to  buyers  would  producers  profit  economically. 
That  is  to  say,  distribution  would  be  proportionately  related  to 
personal  productivity,  ronsequently,  the  state  may  establish 
the  law  of  personal  efficiency  distribution  by  doing  away  with 
all  those  things  which  stand  in  the  way  of  equality  of  oppor- 
tunity. 
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In  order  to  do  this  it  is  necessary  to  make  many  institutional 
changes.  To  what  extent  this  ought  to  be  done  depends  on  the 
effect  of  the  necessary  changes  on  productive  effort.  In  so  far 
as  there  is  an  appeal  to  productive  endeavor  inherent  in  such 
institutions  as  property,  contract,  inheritance,  etc.,  they  pro- 
mote social  welfare,  and  should  not  be  molested.  We  may  leave 
this  problem  until  Ave  come  to  discuss  property  in  land  and 
inheritance.* 

The  position  we  have  taken  does  not  imply  the  annihilation  of 
humanitarian  or  utilitarian  considerations.  The  elimination  of 
the  economically  weak  is  an  economic  necessity.  The  treatment 
of  the  present  unfit  is  a  matter  of  social  concern  undoubtedly, 
but  not  one  that  should  be  perpetuated  by  making  need  or 
sacrifice  the  basis  of  distribution.  To  make  itself  strong,  a 
state  must  encourage  its  most  useful  members  by  rewarding 
them  according  to  the  degree  to  which  they  promote  economic 
well-being.  To  do  otherAvise  is  to  encourage  weakness  and  does 
not  promote  the  ultimate  welfare  of  the  individual.  Any  sys- 
tem which  promotes  the  ultimate  well-being  of  men  cannot  be 
called  inhumane.^ 

Fair  Value  and  Existing  Competition 

Under  competition,  distribution  is  in  proportion  to  factor 
productivity.  The  factors  in  production  are  human  effort,  land, 
and  capital.  Human  effort  is  the  recipient  of  wages  and  profits, 
land  yields  rent,  capital  draws  interest.     Consequently,  a  per- 


*  Infra,  pp.   20  and  22. 

•■' International  or  inter-society  relntions  raise  the  question  of  group  sur- 
vival. Is  the  doctrine  of  equal  opportunity  to  have  a  cosmopolitan  appli- 
cation? Clearly  not,  for  the  piimc  purpose  of  a  society  is  to  live.  We  may 
illustrate  with  immigration.  Laws  which  permit  unrestricted  immigi-ation 
merely  shift  from  one  group  to  another  the  care  of  the  economically  unfit. 
To  the  extent  that  this  is  permitted  a  group  weakens  itself.  As  a  general 
rule,  immigration  should  be  restricted  with  leference  to  all  classes  in  which 
income  is  inadequate.  Nor  is  there  anything  humane  about  -unrestricted 
immigration.  It  certainly  cannot  be  called  humane  to  visit  the  calamities 
of  foreign  indiscretion  in  propagation  on  the  heads  of  the  more  discreet 
members  of  another  society.  We  may  illustrate  again  with  the  tariff.  A 
tariff  which  merely  contravenes  the  working  of  the  law  of  comparative  costs 
cannot  be  supported.  But  a  tariff  which  prevents  the  importation  of  harm- 
ful goods  conserves  social  strength,  and  a  tariff  which  insures  the  production 
of  commodities  necessary   in   time  of  war  is  beneficial. 
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son's  income  depends  on  his  relative  efficiency  as  a  producer  and 
on  the  amount  of  land  and  capital  that  he  owns. 

In  so  far  as  income  depends  on  personal  productive  power 
it  is  fair;  in  so  far  as  property  has  been  acquired  as  a  result 
of  personal  ability  of  a  productive  sort  that  also  is  fair,  and 
the  income  received  from  it  is  fair.  In  so  far  as  property  has 
been  acquired  in  any  other  way,  it  has  been  unfairly  accumu- 
lated, and  the  income  it  yields  is  unfair.  Thus  competitive 
value,  as  now  determined,  is  not  fair  value.  It  can  be  made  so 
only  by  eliminating  all  the  unfair  methods  of  securing  property. 

Property  may  be  accumulated  unfairly  in  the  following  ways : 
(1)  through  fraudulent  competition,  (2)  through  monopoly,  not 
purposely  maintained  for  social  purposes,  (3)  through  un- 
reasonable ownership  of  land,  (4)  through  undue  inheritance, 
and  (5)  through  uneconomic  wage  contracts. 

Property  and  Fraudulent  Competition 

It  is  obviously  impossible  to  say  anything  about  the  value  of 
a  good  unless  the  quality  of  the  good  is  known.     The  doctrine 
of  marginal  estimates,  or  price  offers,  becomes  meaningless  unless 
the  good  estimated  is  what  it  purports  to  be.     With  the  separa- 
tion of  producer  and  consumer  and  the  growing  division  of 
labor,  it  is  impossible  for  the  consumer  to  know  the  quality  of 
commodities.     Therefore,  various  service  regulations  are  neces- 
sary.    The  object  of  these  limitations  on  the  right  of  private 
property  is  not  to  tell  a  person  what  to  buy,  but  to  tell  him 
what  is  being  bought.     Consequently,  we  have  pure  food  laws, 
standard  weights  and  measures  acts,  enactments  to  secure  finan- 
cial responsibility  in  the  case  of  fiduciary  institutions,  blue  sky 
laws,  and  publicity  requirements  in  the  instance  of  corporate 
securities,  and  many  others.     All  forms  of  fraudulent  goods  and 
careless  sei-vices  must  be  eliminated  before  we  can  talk  of  fair 
value.     Fair  value  thus  implies  equal  opportunity  to  purchase. 
There  can  be  no  approximation  of  equality  of  opportunity  if 
fraudulent     competition     is     permitted.     Productive  efficiency 
means  nothing  except  as  we  compare  two  producers  of  the  same 
goods,    or    substitutes,    of    known  quality.      If  one  enterpriser 
drives  another  from  the  field  by  lowering  the  quality  of  pro- 
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ducts,  all  concepts  of  fair  value  are  distorted.  In  a  simple 
economic  system,  competition  may  result  in  improved  quality 
at  lower  prices  but  in  a  complex  system  property  definition  of  a 
restrictive  sort  is  necessary. 

Property  and  Monopoly 

We  will  consider  natural  monopolies  first.  It  has  been  pointed 
out  that  monopoly  price  is  fixed  so  as  to  yield  the  highest  net  re- 
turn. Ordinarily,  there  accrues  to  the  monopolist  a  surplus 
above  competitive  profits.  Since  this  surplus  is  due  to  exclu- 
sive position,  and  not  to  personal  productivity,  it  is  an  unfair 
income. 

Put  otherwise,  the  monopolist  withholds  supply  in  order  to 
secure  maximum  profits.  For  instance,  he  may  be  able  to  make 
a  legitimate  profit  by  selling  100,000  units  of  supply  at  $5  a  unit. 
But  he  may  be  able  to  make  a  greater  profit  by  putting  out  only 
50,000  units  at  $20  a  unit.  In  so  far  as  output  is  thus  limited, 
human  effort  is  forced  into  less  productive  fields.  As  a  result 
of  this,  the  state  fails  to  get  the  maximum  return  from  its  re- 
sources. 

Society,  however,  may  remedy  this  condition  by  fixing  the 
prices  at  which  monopolized  goods  are  sold.  For  example,  price 
may  be  fixed  so  as  to  eliminate  the  surplus  which  appears  when 
only  50,000  units  are  produced.  If  this  is  done,  the  monopolist 
can  increase  his  personal  income  only  by  enlarging  the  plant, 
and  this  he  will  do.  This  means  the  maximum  economy  of  pro- 
ductive agents. 

Of  institutional  monopolies,  there  are  two  kinds,  namely,  those 
whicli  conserve  social  intci-cst,  and  those  which  do  not  conserve 
social  intciTst.  In  the  fii-st  gi'oiip  ai'c  institutional  monopolies 
arising  from  patents,  copyriglils,  trade  marks,  etc.  Patents  are 
granted  on  the  ground  that  lliey  encourage  invention,  which  in 
turn,  increases  the  productivity  of  labor.  With  proper  limits 
as  to  the  time  for  which  the  patent  may  run,  therefore,  the 
patent  monopoly  is  economic.  Copyrights  stimulate  authorship. 
Despite  the  waste  in  advertising  brands,  trade-marks  make  so 
strong  an  appeal  to  prodnclive  effort  tliat  there  is  good  gi-ound 
for  them.     The  mintage  monoi)oly  in  the  hands  of  government 
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is  beneficial,  for  a  sound  monetary  system  is  fundamental  in  the 
productive  process. 

In  the  fields  af  business  in  which  destructive  competition  is 
likely  to  occur,  monopoly  through  agreement  may  prevent  much 
waste  of  capital.  Such  monopolies  should  be  definitely  legalized 
and  supervised. 

In  the  second  group  are  institutional  monopolies  arising  from 
public  favoritism,  private  favoritism,  and  unfair  competitive 
practices  of  all  sorts.  These  monopolies  do  not  serve  any  useful 
purpose.  There  can  be  no  justification  for  special  tariff  pro- 
visions which  merely  foster  monopoly.  It  is  impossible  to  de- 
fend favors  granted  by  natural  monopolies,  such  as  railway  re- 
bates, or  privileges  given  by  institutional  monopolies,  such  as 
collateral  patent  agreements.  Unreasonable  factors'  agree- 
ments, local  price  cutting,  and  a  host  of  other  competitive  prac- 
tices are  without  economic  foundation.  All  these  things  are 
subversive  of  the  principles  of  equal  opportunity. 

Since  these  monopolies  are  based  on  institutions,  society  may 
reshape  the  institutions  in  such  a  way  as  to  destroy  them.  A 
scientific  adjustment  of  the  tariff  would  break  up  tariff-made 
monopolies.  The  revocation  of  patents  is  a  common  way  of 
dealing  with  uneconomic  collateral  agreements.  Local  price 
cutting  may  be  prevented  by  providing  that  prices  may  not 
differ  by  more  than  the  cost  of  transportation.  All  these  things 
should  be  done. 

Property  in  Land 

The  primary  difference  between  competitively  determined 
values  and  monopolistically  determined  values  rests  in  the  fact 
of  supply  limitation.  It  matters  not  whether  there  is  a  natural 
or  an  artificial  limitation  on  production.  Under  competition, 
free  reproducibility  is  the  rule,  and  production  is  carried  to  the 
point  where  value  normally  equals  expenses  of  production  on 
the  margin.  In  the  case  of  monopoly,  free  reproducibility  does 
not  prevail  and  value  may  be  far  above  expenses  of  production. 
In  the  case  of  land,  also,  free  reproducibility  is  absent.  We 
have  now  to  inquire  into  the  effect  of  this  fact  on  personal  dis- 
tribution. 
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From  the  private  point  of  view,  since  the  normal  return  to 
investment  in  land  cannot  differ  from  the  normal  return  to 
other  competitive  investments  of  a  similar  degree  of  risk,  there 
is  no  such  thing  as  an  unearned  increment  from  land.  There 
are,  of  course,  extraordinary  gains  in  some  cases,  and  there  are 
large  losses,  but  these  occur  in  all  competitive  fields,  so  that 
land  does  not  differ  in  economic  significance  from  other  invest- 
ment opportunities. 

From  the  social  point  of  view,  the  whole  affair  looks  different. 
Mere  ownership  of  land,  and  the  consequent  receipt  of  rent,  is 
not  in  accord  with  the  doctrine  of  personal  productivity  dis- 
tribution. Under  accepted  theories  of  margins,  a  competitive 
producer  can  increase  his  income  only  by  lowering  marginal 
expenses  of  production,  and  this  conserves  social  interest.  But 
rent  is  price  determined,  and  rents  rise  only  with  the  increase  in 
marginal  expenses.  This  rent  surplus  is  not  a  monopoly  return, 
but  a  differential  income  which  depends  on  the  peculiar  nature 
of  land  supply,  namely,  its  fixed  amount.  It  is  unlike  differ- 
ential returns  which  may  accrue  to  capital  and  ability  in  that 
it  is  permanent.  Thus  it  effectually  makes  impossible  distri- 
bution in  proportion  to  personal  productivity. 

Moreover,  although  rent  does  not  enter  directlj'  into  price, 
nevertheless,  it  is  true  that  the  public  receipt  of  rent  would  lower 
prices.  If  all  rent  accrued  to  society,  taxes  could  be  lowered. 
Since  taxes  are  expenses  of  production,  the  removal  of  such  ex- 
penses would  lessen  marginal  expenses  of  production. 

One  should  not,  however,  conclude  that  public  ownership  of 
land  is  desirable.  It  is  not.  In  the  first  place,  public  ownership 
would  necessitate  some  sort  of  leasing  system.  This  would  in- 
volve much  friction  and  more  expense.  In  fact,  it  is  quite 
possible  that  the  expense  of  administering  a  leasing  system,  in 
a  country  of  any  extent,  would  entirely  offset  the  advantages 
of  public  control.  This  consideration  would  apply  more  forcibly 
to  agricultural  lands  than  to  urban  lands  where  the  limited  areas 
would  greatly  lessen  the  relative  expense. 

More  fundamental,  however,  is  the  psychology  of  land  owner- 
ship. A  comparison  of  tenant  cultivation  with  ownei'ship  culti- 
vation will  inevitably  lead  to  the  conclusion  that  private  owner- 
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ship  is  economically  desirable.  Moreover,  the  integrity  of  the 
family  requires  some  private  ownership  of  land.^ 

Thus,  although  the  private  ownership  of  land  prevents  the 
full  realization  of  equal  opportunity,  more  weighty  consider- 
ations demand  private  control.  But  these  considerations  apply 
only  within  certain  limits.  It  is  not  necessary  that  a  person 
should  own  $1,000,000  worth  of  land  in  order  that  society  may 
have  the  benefits  of  the  productive  appeal  inherent  in  land 
ownership. 

Thus  we  have  a  conflict.  From  the  standpoint  of  distribution, 
private  ownership  of  land  seems  undesirable,  from  the  point  of 
view  of  production,  it  is  requisite  to  the  most  economic  use  of 
this  natural  agent.  The  solution  seems  to  lie  in  the  direction  of 
limitation  of  the  amount  of  land  a  person  may  own.  This  would 
diffuse  the  rent  surplus  at  its  source  and  tend  to  increase  owner- 
ship cultivation.     Both  results  are  desirable. 

In  carrying  out  this  policy,  farms  of  the  most  efficient  size, 
the  most  effective  relations  between  capital  and  land  in  indus- 
trial pursuits,  and  the  amount  of  land  necessary  for  home  pur- 
poses, would  be  controlling  criteria.  With  the  growth  of  popu- 
lation and  the  consequent  need  for  more  intensive  cultivation  of 
agricultural  lands,  and  with  the  changing  relations  between 
capital  and  land  industry,  there  would  be  a  continual  redefini- 
tion of  size.  This  could  only  be  done,  of  course,  in  a  rough 
sort  of  way.  The  method  of  controlling  size  would  probably  be 
a  graduated  land  tax. 

In  summary:  private  ownership  of  land  is  fair  only  to  the 
extent  that  it  is  necessary  to  stimulate  men  to  produce.  The 
amount  of  land  that  an  individual  may  hold  must  always  be  de- 
cided in  the  light  of  agricultural  and  industrial  efficiency.  This 
is  obviously  no  simple  matter,  but  it  is  possible  to  approximate 
much  fairer  conditions  than  now  exist. 

Property  and  Inheritance 

From  the  point  of  view  of  distribution,  inheritance  cannot  be 
defended.     It  is  in  harmony  with  the  principles  of  equal  op- 


•The  slngletax  program,  in  its  emphasis  on  distribution,  falls  utterly  to 
note  the  effect  of  public  ownership  of  land  on  production.  It  is,  therefore. 
a   retrograde  movement. 
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portunity  that  all  men  should  possess  wealth  in  precisely  the 
proportion  in  which  they  produce  it.  Inheritance  distributes 
wealth  among  men  in  accordance  with  the  chances  of  birth.  As 
an  evidence  of  the  fact  that  this  is  an  uneconomic  system  of  dis- 
tribution is  the  non-productive  leisure  class.  Members  of  this 
class  have  inherited  wealth,  but  they  are  disposed  to  use  it  for 
luxurious  consumption  rather  than  for  the  improvement  of 
the  productive  organization  of  society.  Thus  is  human  power 
either  wasted  or  misdirected.  Additional  evidence  may  be  ad- 
duced. Even  where  inheritances  are  not  so  large  as  to  create  an 
idle  class,  they  impose  a  series  of  handicaps  on  producers.  For  ex- 
ample, the  man  who  inherits  $1,000,000  or  $10,000  has  an 
economic  advantage  over  him  who  inherits  nothing.  This  pre- 
vents the  full  play  of  personal  ability  in  productive  pursuits 
and  brings  about  an  economically  bad  subversion  of  the  prin- 
ciples of  equality  of  opportunity. 

However,  inheritance  may  be  defended.  There  is  a  powerful 
incentive  to  productive  effort  inherent  in  the  institution.  The 
desire  to  provide  w^ell  for  one's  family  after  one  is  gone  is 
strong  in  most  men.  Since  it  is  unquestionably  one  of  the  most 
important  motives  to  accumulation,  inheritance  is  socially  whole- 
some. 

Therefore,  we  see  that  as  a  distributive  system,  inheritance 
is  indefensible,  but  as  a  spur  to  productive  effort,  it  is  invaluable. 
The  solution  of  this  difficulty  seems  to  lie  in  the  direction  of 
limiting  the  size  of  inheritances.  But  how  large  should  inheri- 
tances be?  This  question  cannot  be  answered  categorically.  It 
is  probable,  however,  that  the  appeal  to  productive  effort  em- 
bodied in  inheritance  consists  chiefly  in  the  desire  to  place 
one's  family  in  a  relatively  good  economic  position.  Therefore, 
if  $50,000  or  $100,000  happened  to  be  a  large  fortune,  it  is  quite 
likely  that  the  head  of  the  family  would  strive  just  as  hard  to 
acquire  that  amount  as  he  now  strives  to  accumulate  more. 
It  is  all  a  relative  matter.  At  least,  there  is  no  justification  for 
the  inheritance  of  fortunes  large  enough  to  create  a  non-pro- 
ductive idle  class.  A  progressive  inheritance  tax  would  ac- 
complish the  desired  result. 

It  is  sometimes  ui-ged  that  an     inheritance     tax     dissipates 
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capital.  The  fundamental  principle  of  this  argument  is  that 
large  fortunes  promote  saving  and  that  widespread  distribution 
leads  to  consumption.  There  may  be  some  truth  in  this,  but 
there  is  a  counter  contention  that  equal  opportunity  would 
develop  thrift  and  frugality.  If  we  are  right  in  the  assumption 
that  there  is  just  as  much  appeal  to  productive  effort  embodied 
in  $100,000  where  $100,000  is  a  large  fortune  as  there  is  in 
$1,000,000  where  $1,000,000  is  a  large  fortune,  it  seems  quite  im- 
probable that  an  inheritance  tax  could  have  much  effect  in  dis- 
sipating capital.  And  it  seems  quite  certain  that  the  wider 
play  of  the  appeal,  incident  to  the  establishment  of  equal  op- 
portunity, would  develop  frugality  and  thrift.  If  there  is  an 
appeal  to  productive  effort  in  the  institution  of  inheritance, 
it  should  lie  to  all  members  of  the  group. 

Whatever  may  be  the  relative  strength  of  the  two  forces,  it  is 
hardly  probable  that  there  would  be  a  decrease  in  saving  which 
would  offset  the  increase  in  productive  effort  due  to  the  attain- 
ment of  personal  productivity  distribution.  As  a  matter  of 
conjecture,  we  do  not  believe  there  would  be  any  decline  in 
saving,  but  this  we  cannot  prove  any  more  than  the  apologists 
of  large  fortunes  can  prove  the  opposite.  The  same  reasoning 
would  apply,  obviousl}^  enough,  to  a  graduated  land  tax  or  to 
aiiy  other  measure  the  object  of  which  is  to  bring  about  personal 
productivity  distribution. 

In  summary:  the  doctrine  that  an  inheritance  tax  will  dis- 
sipate capital  is  erroneous.  Inheritance  should  be  limited  to 
the  amount  necessary  to  stimulate  the  appeal  to  productive  ef- 
fort embodied  in  the  family. 

Property  and  the  Wage  Contract 

Contract  is  static,  cross-sectional.  Through  it,  all  the  in- 
equalities of  the  existing  economic  order  manifest  themselves. 
These  inequalities  may  be  personal  or  institutional.  As  far  as 
they  are  personal,  it  is  not  for  society  to  attempt  to  control 
them,  except  where  education  is  concerned.  As  far  as  they  are 
institutional,  they  ought  to  be  eliminated.  This  is  the  object 
of  destroying  fraudulent  competition,  of  fixing  monopoly  prices, 
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of  limiting  the  size  of  land  holdings,  and  of  limiting  inheri- 
tances. 

As  a  result  of  the  existing  institutional  inequalities,  the  wage 
contract  is  uneconomic,  except  in  a  few  cases  where,  through 
organization,  productive  power  and  contracting  power  have 
become  identical.  Ordinarily,  as  between  labor  organizations 
and  organizations  of  capital,  the  advantage  in  contracting  lies 
with  the  latter,  although  some  labor  organizations  may  be  in 
a  strategic  position  so  strong  as  to  throw  the  balance  the  other 
way.  It  is  immaterial  whether  capital  or  labor  happens  to  be 
in  the  stronger  position  as  far  as  the  social  results  are  con- 
cerned. In  so  far  as  unequal  contracting  power  exists,  society 
is  weakened.  In  the  first  place,  the  present  fund  of  human 
productive  ability  is  wasted  because  personal  distribution  is  not 
in  proportion  to  personal  producti^dty.  In  the  second  place,  as 
between  generations,  human  power  is  not  conserved.  This  or- 
dinarily occurs  through  failure  to  maintain,  or  to  improve,  the 
physical,  moral  and  intellectual  standards  of  the  people.  This 
is  the  economic  theory  underlying  limitations  on  the  right  of 
contract  and  personal  liberty  in  such  legislation  as  minimum 
wage  laws,  laws  regulating  the  hours  of  labor,  arbitration  en- 
actments, etc.  In  other  words,  these  laws  are  an  attempt  to  ap- 
proximate the  results  that  would  exist  under  conditions  of 
equal  opportunity. 

Property  acquired  as  a  result  of  unequal  contracting  power 
based  on  institutions  is  unfairly  acquired.  Obviously,  the  un- 
economic inequality  in  the  wage  contract  is  a  result  of  the 
existing  unfair  methods  of  getting  wealth.  Although  a  deriva- 
tive problem,  it  is  of  sufficient  importance  to  be  classed  as  an 
independent  method  of  uneconomically  acquiring  wealth. 

Property  and  the  Methods  of  Acquiring  It  :  Summary 

Property  may  be  defined  as  the  exclusive  control  over  an 
economic  good.  Property,  per  se,  then,  cannot  be  in  contradic- 
tion with  the  doctrine  of  equal  opportunity.  Under  conditions 
of  equality  of  opportunity,  tlie  amount  of  property  that  an  in- 
dividual could  accumulate  would  be  proportional  to  his  pro- 
ductive activities.     Moreover,  the  appeal  to  productive  effort  in- 
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hereilt  in  the  right  of  ownership  would  induce  the  maximum 
expenditure  of  effort.  Consequently,  private  property,  as  such, 
promotes  social  welfare. 

But  private  property  may  be  in  contravention  of  economic 
welfare.  This  is  true  when  it  is  unfairly  acquired.  The  attack, 
however,  ought  not  to  be  made  on  property,  but  on  the  unfair 
methods  of  acquisition.  As  has  been  stated,  the  unfair  ways  of 
securing  property  are  (1)  through  fraudulent  competition,  (2) 
through  monopoly,  not  purposely  established  for  social  reasons, 
(3)  through  unreasonable  ownership  of  land,  (4)  through  undue 
inheritance,  and  (5)  through  uneconomic  wage  contracts. 

Economic  welfare  can  be  obtained  only  by  destroying  these 
unfair  ways  of  accumulating  wealth,  for  in  this  manner  only 
can  personal  distribution  be  related  to  personal  productivity, 
and  the  maximum  economy  of  productive  agents  be  secured. 

Equal  Opportunity  and  Large  Scale  Production 

We  may  call  attention  here  to  the  effect  of  equal  opportunity 
to  produce  on  large  scale  production.  Undoubtedly,  large  scale 
production  carries  with  it  many  economies.  It  is  one  way  of 
conserving  human  ability.  It  is,  therefore,  economically  de- 
sirable. Would  equal  opportunity  to  produce  affect  deleter- 
iously  large  scale  production? 

At  the  present  time,  large  businesses  are  financed  by  means 
of  borrowed  capital  got  through  the  sale  of  securities.  The 
machinery  for  collecting  capital  would  not  be  adversely  affected 
if  equal  opportunity  prevailed.  Banks,  insurance  companies, 
exchanges,  etc.,  would  still  afford  investment  machinery.  Con- 
sequently, it  seems  unlikely  that  there  could  be  any  deleterious 
effect  on  large  scale  production.  The  fact  is,  there  would  be 
a  closer  correspondence  between  the  size  of  a  business  and  pro- 
ductive efficiency.  Overgrown  concerns  could  not  exist,  nor 
could  inefficient  ones  be  carried  by  means  of  trust  organization. 

Moreover,  if  government  eliminated  fraudulent  competition 
for  capital  funds,  by  thoroughly  regulating  securities  issues, 
investment  conditions  would  become  more  stable  in  proportion. 
Since  this  would  induce  capital  formation,  it  seems  that  equal 
opportunity  would  promote  large  scale  production. 
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One  may  point  ont  the  fact  that  it  may  be  desirable  to  require 
securities  issues  in  small  denominations  in  order  to  afford  wider 
investment  opportunity.  This  would  be  especially  true  in  the 
ease  of  the  so-called  public  utilities  where  investment  is  more 
likely  to  be  stable  than  in  the  case  of  highly  competitive  busi-' 
nesses. 

Large  scale  production  does  not  necessarily  mean  destructive 
competition,  but  in  certain  large  scale  industries,  where  capital 
is  highly  specialized,  destructive  competition  is  likely  to  occur. 
This  always  implies  uncertainty  in  the  employment  of  labor 
and  capital,  and  does  not  secure  the  maximum  economy  of  pro- 
ductive agents.  Some  sort  of  legalized  pool,  fashioned  after 
the  German  cartel,  with  binding  contractual  features  and  free- 
dom of  businesses  to  enter  the  pool  and  to  leave  it,  may  serve 
to  maintain  equal  opportunity  and,  at  the  same  time,  do  away 
with  the  danger  of  cutthroat  competition.  Such  a  pool  should 
be  under  strict  governmental  regulation. 

The  Ideal  and  its  Approximation 

The  ideal  economic  system,  viewed  from  the  present,  is  that 
degree  of  equality  of  opportunity  consistent  with  the  appeal 
to  productive  effort  inherent  in  property  and  inheritance.  The 
problem,  then,  becomes  one  of  constructive  adjustment.  The 
economic  iconoclast  performs  about  as  well  as  the  proverbial 
•'bull  in  a  china  shop."  If  there  is  one  well-attested  fact  in 
history  it  is  that  great  economic  changes  take  place  slowly. 
Any  radical  alteration  of  institutions  assumes  that  human 
nature  can  be  changed  over  night  and  that  institutions  are 
mere  ephemeral  things.  Both  assumptions  are  fundamentally 
false.  Consequently,  the  approximation  of  the  ideal  must  be 
gradual  and  evolutionary,  not  radical  nor  revolutionary. 

The  methods  of  approximation  are  two:  first,  institutions 
may  be  defined  directly  and  personal  distribution  thus  related 
to  personal  productivity,  or  second,  value  may  be  fixed  directly 
and  personal  distribution  thus  related  to  personal  productivity. 
In  either  case,  the  maximum  economy  of  human  and  natural 
resources  is  secured. 

That  immobility  of  production  agents,  degrees  of  personal 
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efficiency,  and  variability  of  industry  are  complicating  phe- 
nomena in  approximating  the  ideal  is  plain.  This  only  means, 
however,  that  a  public  policy  cannot  be  worked  out  with 
theoretic  nicety.  But  many  problems  may  be  roughly  and 
justly  solved.  What  should  be  the  nature  of  property,  of  in- 
heritance, of  contract,  what  ought  to  be  the  relative  strength  of 
competition,  of  monopoly,  of  government  authority,  in  order 
that  personal  efficiency  and  social  economic  service  may  mani- 
fest themselves  and  receive  economic  rewards  accordingly? 
With  the  growth  of  society,  there  must  be  a  continual  redefini- 
tion of  institutions  and  of  the  scope  of  play  of  economic  forces. 
We  have,  then,  a  constantly  progressive  attempt  to  reach  a  con- 
stantly receding  goal — a  goal  which  is  always  the  same  in  that 
its  essence  is  justice  between  men  where  justice  is  interpreted 
in  terms  of  social  strength. 

Fair  Value  and  Monopoly 

The  approximation  of  fair  value  involves  the  elimination  of 
all  unfair  ways  of  acquiring  property.  The  particular  prob- 
lem to  which  this  monograph  addresses  itself  is  the  elimination 
of  the  unfair  acquisition  of  wealth  through  natural  monopoly. 
More  specifically,  the  problem  is,  what  price  of  monopoly  goods 
will  relate  monopoly  income  to  personal  productivity? 
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CHAPTER  II 


THE  THEORY  OF  REGULATED  MONOPOLY  PRICE 

In  the  preceding  chapter  the  general  theory  of  fair  value  was 
developed.  In  the  present  chapter  we  take  up  the  particular 
problem  of  fair  value  under  conditions  of  natural  monopoly. 
We  shall  limit  the  discussion  to  the  railway  business. 

The  Objective  Criterion  of  Fair  Value 

The  presence  of  monopoly  signifies  the  absence  of  equal  op- 
portunity and,  therefore,  of  personal  productivity  distribution. 
This  does  not  conserve  social  welfare.  However,  society  may 
remedy  this  condition  by  directly  fixing  the  value  or  price  of 
monopoly  goods  or  services.  But,  by  what  sign  are  prices  to 
be  determined?  It  is  not  possible  to  judge  the  productive 
pow'er  of  an  individual  by  inspection,  nor  can  the  fair  value 
of  a  good  be  ascertained  by  looking  at  it.  There  must  be  some 
objective  criterion  of  fair  value. 

It  is  sometimes  said  that  competitive  value  is  fair  value,  but 
this  is  untrue.  If  competition  were  synonomous  with  equal 
opportunity  to  produce,  or  with  that  degree  of  equal  oppor- 
tunity consistent  with  the  appeal  to  productive  effort  embodied 
in  property  and  inheritance,  wealth  distribution  would  be  in 
prnpoi-tinn  to  individual  productive  ability,  and  competitive 
value  would  be  fair  value.  But  competition,  under  institutions 
as  they  are  now  defined,  is  not  synonymous  with  equal  oppor- 
tunity, and  competitive  value  is  not  fair  value.  It  can  be 
made  so  only  by  eliminating  all  the  unfair  methods  of  acquiring 
wealth. 

Nevertheless,  competitively  determined  value  may  be  used  as 
the  objective  criterion  of  fair  value  for  purposes  of  fixing 
monopoly  price.  One  reason  for  this  is  that  no  other  test  is 
nvailjil)lo.     A   moi-c  sij/nififant    i-oason  lios  in  the  nature  of  the 
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problem.  If  we  use  competitive  value  as  the  guage  of  fair 
value  under  monopoly,  we  put  monopolistic  producers  and  com- 
petitive producers  on  exactly  the  same  footing.  This  will  de- 
stroy the  unfair  element  in  monopoly. 

With  the  gradual  elimination  of  all  the  unfair  ways  of  getting 
wealth,  value  under  conditions  both  of  monopoly  and  of  com- 
petition would  gradually  approximate  fair  value.  This  is  one 
problem;  the  elimination  of  the  unfair  element  in  monopoly 
is  another ;  it  is  the  latter  problem  which  we  are  to  study. 

The  Specific  Problems 

The  specific  evils  of  monopoly  are  extortionate  prices,  dis- 
criminatory prices  and  inadequate  service.  The  corresponding 
problems  are:  What  aggregate  return  should  a  monopoly  be 
permitted  to  earn?  How  should  this  aggregate  return  be  col- 
lected from  those  persons  who  use  the  monopoly  service?  What 
is  adequate  service? 

Aggregate  Return 

If  competition  prevails,  the  prices  which  a  business  may 
charge  for  its  goods  tend  to  yield  a  total  return  which  just 
covers  marginal  expenses  of  production.  Marginal  expenses  of 
production  include  wages  of  management,  wages  of  labor,  in- 
terest on  investment,  cost  of  raw  materials,  depreciation  al- 
lowances, taxes,  insurance  and  a  recompense  for  risk.  For  some 
purposes,  a  more  useful  way  of  stating  the  general  principle 
is  as  follows :  ordinarily  a  competitive  business  can  earn  no 
more  than  a  normal  net  return  on  the  capital  actually  invested 
in  the  enterprise.  This  fact  is  indicative  of  equality  of  op- 
portunity. 

If  monopoly  prevails,  prices  are  fixed  at  the  point  of  highest 
net  returns.  Ordinarily,  this  results  in  a  total  return  which 
more  than  covers  expenses  of  production.  In  other  words,  a 
surplus  above  normal  competitive  net  return  usually  appears. 
This  surplus  is  symptomatic  of  the  exclusive  position  of  the 
monopolist' — the  position  that  social  regulation  attacks. 

The  relative  rapidity  with  which  capital  flows  into  regulated 
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monopoly  fields  as  compared  with  competitive  businesses  de- 
pends on  the  relative  net  return  to  investment.  It  is  usually- 
said  that,  in  the  case  of  regulated  monopoly,  the  rate  of  re- 
turn should  be  high  enough  to  attract  capital.  This  is  merely 
a  truism.  It  offers  no  criterion  of  prices.  The  fundamental 
consideration  is:  How  much  capital  ought  to  be  attracted?  If 
all  businesses  were  competitive,  capital  would  flow  into  those 
productive  enterprises  where  it  was  most  needed,  for  the  rate 
of  return  would  be  highest  in  those  fields.  But  all  businesses 
are  not  competitive,  nor  can  they  be  made  so.  However,  the 
result  is  the  same  under  a  system  of  price  fixing  which  permits 
a  monopoly  to  earn  no  more  than  the  normal  competitive  net 
return  to  its  actual  investment. 

Consequently,  the  fundamental  principle  in  fixing  monopoly 
price  is  that  total  return  should  just  cover  total  expenses  of  pro- 
duction, or  that  a  monopoly  should  be  allowed  to  earn  a  net 
return  to  its  actual  investment  equivalent  to  what  the  same  in- 
vestment would  yield  under  competition.  In  this  manner,  dis- 
tribution under  monopoly  conditions  would  be  placed  in  pre- 
cisely the  same  position  as  under  competition.  Thus,  as  between 
producers  in  competitive  fields  and  producers  in  monopoly  fields, 
equality  of  opportunity  would  be  established. 

Investment  versus  Speculative  Conditions 

In  competitive  businesses,  there  are  speculative  as  well  as 
normal  returns.  It  is  clear  that  the  element  of  risk,  due  to  im- 
perfections in  the  competitive  system,  results  in  a  general  level 
of  expenses  of  production  higher  than  would  exist  under  more 
perfect  competition.  This  means  less  than  the  maximum 
economy  of  productive  agents.  The  elimination  of  risk  is,  there- 
fore, highly  desirable. 

As  far  as  possible,  then,  in  the  case  of  regulated  monopoly, 
investment  rather  than  speculative  conditions  should  prevail. 
It  is  believed  that  the  advisability  of  taking  this  position  will 
hardly  be  questioned.^     If  it  is  economically  desirable  to  attempt 


>  See    Rmalluy.    Railroad    Rate    Control    In    Publications    of    the    American 
Economic  As.fociation,  3rd  series,  Vol.  7.  p.  422.     Mr.  Smalley  does  not  apree. 
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to  approximate  the  results  of  competitive  conditions  for  monopo- 
lies of  recognized  public  importance,  the  unavoidable  conclusion 
is  that  the  results  of  the  best  possible  competitive  conditions 
should  be  basal.  In  this  way  only  can  the  level  of  expenses  be 
reduced  to  the  minimum. 

The  Level  of  Expenses  and  the  Level  of  Prices 

If  actual  investment  is  made  the  basic  consideration  in  ex- 
pense levels,  the  effect  of  price  changes  must  be  considered.  The 
fact  that  twenty  or  thirty  years  ago  $100,000  was  invested  in 
a  business  does  not  mean  that  $100,000  measures  investment 
at  the  present  time.  For  example,  suppose  a  competitive  pro- 
ducer to  have  invested  $100,000  in  an  enterprise  ten  years  ago, 
and  supi)ose  him  to  have  kept  his  investment  intact.  If  prices 
have  risen  twenty-five  per  cent  during  the  period,  the  value  of 
the  business  is  now  $125,000.  The  decreasing  purchasing  power 
of  money  has  established  a  new  expense  level  which  is  twenty- 
five  per  cent  higher  tlian  the  old  one.  Of  course,  it  is  recognized 
that  no  such  smoothness  as  appears  in  the  illustration  occurs  in 
actuality,  but  the  principle  is  clear.  The  producer  is  neither 
worse  off  nor  better  off  relative  to  other  producers  than  before. 
But  if  actual  investment  is  taken  as  the  standard  of  fixing  mo- 
nopoly price  and  no  allowance  is  made  for  rising  prices,  the  reg- 
ulated concern  would  be  placed  in  an  economic  position  relatively 
bad.  Should  prices  fall,  the  regulated  enterprise  would  be  in 
a  position  more  favorable  tlian  ordinary  investors  in  competi- 
tive industries.  Consequently,  original  outlays  ought  to  be 
affected  by  an  index  of  price  changes  constructed  of  pertinent 
items,  for  in  this  way  only  can  any  sort  of  equality  of  oppor- 
tunity be  maintained  between  various  producers. 

Methods  of  Collecting  Total  Return 

Having  determined  that  a  monopoly  should  be  permitted  to 
earn  an  aggregate  return  equal  to  total  expenses  of  production, 
we  now  take  up  the  question :  How  collect  this  total  income 
from   those   persons  who  patronize   the   monopoly?     There  are 
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two  principal  theories  of  eolleetinor  total  earnings,  namely,  the 
cost  of  service  theory  and  the  value  of  service  theory. 

Before  we  discuss  these  theories,  it  will  be  helpful  to  explain 
what  is  meant  by  the  law  of  comparative  costs,  or  territorial 
equality  of  opportunity.  This  law  is  that  each  nation  or  com- 
munity should  produce  those  goods  which  it  can  produce 
relatively  cheaper  than  another  nation  or  community.  Let  A 
and  B  be  two  communities.  If  A  can  produce  wheat  at  less 
expense  than  B,  and  if  B  can  produce  sugar  cheaper  than  A, 
it  is  obviously  advantageous  for  each  community  to  specialize 
in  that  commodity  which  it  can  produce  most  efficiently.  But 
suppose  A  can  produce  both  wheat  and  sugar  at  less  expense 
than  B.  It  is  still  advantageous  for  A  and  B  to  specialize  in 
the  production  of  that  commodity  which  they  can  produce 
relatively  cheaper.     Assume  expenses  of  production  as  follows: 

A  B 

Wheat  per  bushel  50  cents         75  cents 

Sugar  per  pound  10  cents         20  cents 

If  A  invests  $8  in  production,  it  may  secure  16  bushels  of 
wheat  or  80  pounds  of  sugar.  The  80  pounds  of  sugar  will 
exchange  in  B  for  20  bushels  of  wheat.  A  can,  therefore, 
get  more  wheat  by  producing  sugar  and  trading  with  B  than 
it  can  by  raising  wheat.  On  the  other  hand,  if  B  invests  $8 
in  production  it  may  secure  10  bushels  of  wheat  or  40  pounds  of 
sugar.  The  10  bushels  of  wheat  will  exchange  in  A  for  50 
pounds  of  sugar.  B,  therefore,  gains  10  pounds  of  sugar  by 
specializing  in  wheat  and  trading  with  A.  Thus  both  A  and  B 
gain  by  turning  their  productive  effort  into  those  enterpi-ises 
in  which  they  have  a  relative  advantage. 

In  the  above  illustration,  transportation  charges  were  ignored. 
But  transportation  charges  are  expenses  of  production  and 
must  be  considered.  If  they  equal  in  amount  the  gain  from 
trading,  it  ceases  to  be  advantageous  to  engage  in  exchange. 
This  makes  each  community  produce  all  the  things  it  wants, 
and  seriously  limits  the  total  amount  of  goods  that  the  com- 
munity may  have.  On  the  other  hand,  if  transportation  costs 
are  relatively  insignificant  in  amount,  trading  is  gainful.     Low 
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costs  of  transport  are,  therefore,  of  tremendous  economic  im- 
portance. 

Discriminatory  rates  are  equally  significant.  If  rates  are 
made  low  on  sugar  but  high  on  wheat,  the  benefits  of  trade  are 
destroyed,  for  a  community  must  pay  for  the  sugar  it  wants 
with  the  wheat  it  raises.  If  there  is  no  gain  in  shipping  wheat 
it  will  not  be  shipped,  and  there  is  nothing  to  give  in  exchange 
for  sugar.  Hence,  each  community  must  produce  both  wheat 
and  sugar,  which  is  economically  wasteful. 

If  equal  opportunity  to  produce  prevails,  the  principle  of 
comparative  costs  becomes  effective,  and  prices  tend  to  equal 
marginal  expenses  of  production.  This  conserves  human  power 
and  natural  resources.  We  may  reverse  the  process.  If  prices 
of  monopoly  goods  are  fixed  so  as  to  equal  expenses  of  produc- 
tion, the  results  of  equal  opportunity  are  obtained,  and  social 
welfare  is  promoted.  It  is  true  that  we  must  use  existing  com- 
petitive expenses  as  the  criteria  of  price  fixing,  and  that  com- 
petitive expenses  have  elements  of  unfairness  in  them,  but  this 
is  the  best  that  can  be  done. 

The  cost  of  service  theory  dictates  rates  based  on  the  actual 
cost  of  transporting  goods."  This  system  of  rate  making  applies 
the  doctrine  of  equal  opportunity  to  railway  tariffs.  In  other 
words,  it  promotes  geographical  division  of  labor.  Conse- 
quently, to  every  locality  is  preserved  the  natural  advantages  of 
its  location ;  to  every  entrepreneur,  the  fruits  of  his  business 
ability;  and  to  labor,  the  most  productive  opportunity  for  its 
effort.  Put  otherwise,  the  effect  is  to  achieve  conditions  of  equal 
opportunity  in  fields  of  economic  effort  other  than  the  railway 
business,  which  means  the  maximum  economy  of  production 
agents. 

On  the  other  hand,  if  rates  are  made  in  accordance  with  the 
value  of  service  theory,  some  goods  are  charged  more  than  the 
cost  of  shipment,  and  some  less.  This  amounts  to  subsidizing 
some  industries  and  to  taxing  others.  It  is,  of  course,  specious 
to  argue  that  some  goods  could  not  move  at  higher  rates  and 


•  Theoretically,  of  course,  each  commodity  ought  to  be  charged  Just  what 
It  coats  to  move  It.  In  practice,  however.  It  Is  convenient  to  group  com- 
modities of  similar  characteristics  for  purposes  of  fixing  rates.  This  is  the 
problem   of  classiflcatlon. 

[406] 


WHALING — FAIR   VALUE:    ECONOMIC  AND  LEGAL  PRINCIPLES      35 

that,  therefore,  subsidization  is  necessary.  This  begs  the  ques- 
tion. Where  expenses  of  production  are  high,  rates  are  made 
low ;  where  expenses  of  production  are  low,  rates  are  made  high. 
Thus  are  the  natural  advantages  of  location  destroyed  and 
thus  are  business  ability  and  physical  effort  forced  into  less  pro- 
ductive pursuits.  In  short,  the  value  of  service  principle  is 
directly  in  contravention  of  the  law  of  comparative  cost.  Since 
it  restricts  geographical  division  of  labor,  it  means  unequal  op- 
portunity to  produce,  and  does  not  conserve  social  welfare. 

But  the  matter  may  not  be  thus  summarily  dismissed.  So 
far,  we  have  considered  the  effect  of  the  two  theories  on  busi- 
nesses which  use  the  railway  services.  This  point  we  now  take 
up  without  regard  to  their  effect  on  the  utilization  of  the  railway 
plant. 

The  Utilization  of  the  Railway 

Before  we  can  satisfactorily  discuss  the  effect  of  rate  theories 
on  the  utilization  of  the  railway  plant,  it  is  necessary  to  point 
out  the  nature  of  railway  expenses.  Some  expenses,  such  as 
wages  of  ti-ainmeii,  outlays  for  fuel,  switching  charges,  etc., 
vary  approximately  with  the  amount  of  traffic.  Others,  such  as 
general  administrative  expenses,  interest  on  the  investment  in 
road-way  and  track,  etc.,  are  practically  independent  of  the 
volume  of  traffic.  The  former  are  usually  called  variable  ex- 
penses; the  latter  constant  expenses. 

From  these  facts,  it  follows  that  the  railway  business  is  sub- 
ject to  the  law  of  decreasing  costs.  Taken  as  a  whole,  railway 
expenses  do  not  increase  in  proportion  to  tonnage.  We  may 
illustrate : 


Volume  of 
traffic 
(tons) 


Fixed 
expenses 
(total) 


Variable 
expenses 
(unit) 


Variable 


Total 


Unit 


expenses      expenses      expense 


(total) 


(total) 


1,000    11,000,000    ?1 


$1,000    $1,001,000    $1,001 


2,000 

1.000,000 

1 

2.000 

1.002,000 

1.002 

100,000 

1,000,000 

1 

100,000 

1.100.000 

11 

500,000 

1,000,000 

1 

500.000 

1.500,000 

3 

1,000,000 

1,000.000 

1 

1.000.000 

2.000,000 

2 
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Thus,  when  traffic  increases  from  1,000  tons  to  1,000,000  tons, 
the  unit  cost  of  transportation  decreases  from  $1,001  to  $2. 
This  relation  of  unit  costs  to  traffic  indicates  the  importance 
of  fully  utilizing  the  plant. 

It  should  be  noted,  hoAvever,  that  this  law  is  applicable  only 
up  to  the  point  where  the  plant  is  fully  utilized.  After  that 
point  is  reached,  it  becomes  necessary  to  increase  the  invest- 
ment and  to  enlarge  the  administrative  organization.  In  other 
words,  constant  costs  become  variable.  From  a  short  time  point 
of  view,  then,  railway  expenses  are  variable  and  constant ;  from 
a  long  time  point  of  view,  all  expenses  are  variable.  These  facts 
are  of  vital  importance  in  deciding  which  of  the  two  rate  theor- 
ies is  economic. 

If  all  railway  expenses  were  variable,  it  is  unquestionably 
true  that  rates  based  on  the  cost  of  performing  the  service 
would  secure  the  maximum  utilization  of  the  plant.  Suppose 
an  average  ton-mile  cost  of  one  cent.  At  that  rate,  a  certain 
amount  of  traffic  would  move;  to  charge  more  would  merely 
curtail  the  volume  of  business  and,  therefore,  would  not  secure 
maximum  utilization ;  to  charge  less  would  increase  the  amount 
of  traffic,  but  the  railway  could  not  meet  expenses.  It  might, 
however,  charge  some  goods  more  and  some  less  which  would 
diminish  or  augment  traffic  in  the  respective  goods,  and  would 
not  increase  the  aggregate  business. 

But  if  some  railway  expenses  are  constant,  maximum  utiliza- 
tion may  be  secured  by  carrying  some  commodities  at  less  than 
average  unit  costs.  Suppose  the  constant  expenses  are  $1,000,- 
000  and  that  the  total  amount  of  traffic  is  1,000,000  tons.  In  the 
average,  each  ton  must  contribute  $1  toward  constant  expenses. 
If  2,000,000  tons  are  moved,  the  constant  costs  per  ton  are  $.50. 
We  may  assume  also  that  the  unit  variable  cost  is  $1.  When 
1,000,000  tons  are  moved,  the  total  unit  expense  is  $2.  When 
2,000,000  tons  constitute  the  traffic,  the  total  unit  cost  is  $1.50. 
Suppose,  however,  that  it  is  not  profitable  for  producers  to  ship 
the  second  million  tons  at  a  $1.50  rate.  Rather  than  let  the  busi- 
ness go,  the  railway  can  afford  to  take  it  at  $1.25.  This  rate 
covers  all  variable  expenses  and  leaves  $.25  per  ton,  or  a  total  of 
$250,000,  which  may  be  applied  to  constant  charges.     Since  the 
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total  constant  expense  is  $1,000,000,  this  leaves  $750,000  to  be 
borne  by  the  first  million  tons,  or  $.75  per  ton.  That  is  to  say, 
the  total  unit  cost  is  reduced  from  $2  to  $1.75.  At  this  rate, 
more  commodities  would  be  offered  for  shipment.  It  is  plain, 
then,  that  when  .some  costs  are  constant,  maximum  utilization 
may  he  secured  by  carrying?  some  goods  below  average  unit  costs. 

This  fact  has  been  used  to  justify  rather  sweeping  divergen- 
cies from  rates  based  on  the  cost  of  performing  the  service.  It 
is  usually  argued  that  rates  which  pay  something  over  variable 
costs  permit  a  desirable  re-allocation  of  constant  expenses,  and 
that  where  the  traffic  will  bear  no  more,  it  is  economically  sound 
to  quote  such  rates.  This  account  of  the  matter  overlooks  some 
important  facts. 

In  the  first  place,  it  fails  to  recognize  the  fact  tliat  low  rates 
at  competitive  points  may  merely  divert  traffic  from  one  road  to 
another  in  which  case  there  is  not  a  fuller  utilization  of  the 
transportation  system  as  a  whole,  and  consequently  there  is  no 
national  gain.  In  the  second  place,  it  ignores  the  effect  of  rates 
on  the  location  of,  and  the  amount  of  capital  invested  in,  par- 
ticular industries.  For  instance,  on  the  direct  road,  lower  rates 
on  com])etitivc  than  on  intermediate  traffic  will  cause  industries 
to  locate  in  the  competitive  points  that  otlierwise  would  be  estab- 
lished in  the  intermediate  points — in  direct  contravention  of  the 
law  of  comparative  costs.  Or,  if  rates  are  made  so  that  a  pro- 
ducing area  far  removed  from  a  certain  market  may  compete 
with  a  producing  area  not  so  far  away,  but  having  the  same 
costs  of  production,  capital  is  used  with  less  than  the  maximum 
of  productivity.  Also,  if  rates  on  competing,  or  substitute, 
goods  are  not  in  proportion  to  the  cost  of  transport,  although 
the  rates  on  such  commodities  may  be  less  than  on  other  com- 
modities involving  approximately  the  .same  expense  to  the  rail- 
ways, there  is  subsidization  with  the  consequence  that  capital 
is  diverted  fi-om  more  into  less  profitable  enterprises.  Or,  if 
rates  on  raw  materials  and  finished  products,  in  a  given  case 
are  not  proportionate  to  cost  of  service  industries  will  not  be 
located  iil  the  points  wiicrc  natural  advantages  are  greatest,  with 
the  result  that  prochiction  and  exchange  are  diminished  in 
amount.     While,    tiierefore,    the   law   of   decreasing   co.sts   does 
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justify  rates  which  pay  only  something  more  than  variable  ex- 
penses, it  may  not  be  inferred,  as  is  often  done,  that  the  prin- 
ciple may  be  applied  indiscriminatingly  or  indiscriminately. 

Cost  of  Service  versus  Value  of  Service 

Two  general  principles  are  clear :  first,  no  service  should  be 
rendered  by  a  railway  for  less  than  the  variable  cost  occasioned 
by  the  particular  sei"\'ice,  for  lower  rates  would  amount  to  sub- 
sidization of  the  favored  industry  and  prevent  an  economic 
development  of  business;  second,  the  constant  costs  should  be 
apportioned  to  the  various  services  in  proportion  to  the  ability 
of  each  to  pay  them,  for  this  will  achieve  the  maximum  utiliza- 
tion of  the  railway  plant. 

Railway'  rates,  then,  should  be  based  partly  on  the  cost  of  serv- 
ice and  partly  on  the  value  of  service — essentially,  an  applica- 
tion of  the  principle  of  competitive  price  under  conditions  of 
joint  cost.  For  convenience,  we  may  designate  this  the  joint 
cost  theory. 

In  using  this  theory,  however,  the  effect  of  rates  on  the  utili- 
zation of  the  railway  system  as  a  whole  and  the  effect  of  rates 
on  the  location  and  character  of  industry  should  always  be  con- 
trolling considerations.  An  unqualified  value  of  service  theory 
is  uneconomic ;  an  unqualified  cost  of  service  theory  is  about  as 
uneconomic.  Used  with  discrimination,  the  two  together  give 
an  adequate  and  economic  theory. 

Established  Economic  Conditions 

At  the  present  time,  rates  are  made  in  accordance  with  the 
value  of  service  principle.  Such  rates  are  discriminatory,  but 
on  the  basis  of  them,  business  has  become  established  and  com- 
munities have  been  developed.  While  it  would  be  economically 
advantageous  to  have  rates  in  harmony  with  the  joint  cost 
theory,  it  would  be  foolish  to  disai-range  the  present  productive 
organization  b.y  suddenly  changing  rate  schedules.  However, 
the  joint  cost  princii)le  may  be  put  into  effect  gradually.  This 
would  not  matci'ially  affect  present  conditions,  but  it  would 
direct  future  dovcloi)mcnt  along  the  lines  indicated  by  the  law 
of  comparative  costs. 
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Apportionments 

Due  to  the  fact  of  joint  expense  many  accounting  difficulties 
are  met  in  applying  the  joint  cost  theory.  For  example, 
if  wheat  and  sugar  are  carried  on  the  same  train,  how  much  of 
the  expense  is  due  to  wheat?  How  much  to  sugar?  How  ap- 
portion joint  expenses,  such  as  wages  of  trainmen,  expenditures 
for  fuel,  general  expenses,  interest  on  investment,  etc.,  to  specific 
units  of  traffic?  These  are  complex  problems,  but  not  without 
solution. 

Although  joint  costs  are  not  directly  assignable,  they  are 
logically  and  rationally  so.  The  expense  of  moving  a  bulky  com- 
modity is  greater  than  the  cost  of  moving  a  less  bulky  one.  It 
is  more  expensive,  on  account  of  the  danger  of  loss,  to  carry  ar- 
ticles of  high  than  low  value.  Fragile  goods  cannot  be  moved 
as  cheaply  as  unbreakable  ones.  And  so  on  through  the  list  we 
might  go.  It  suffices  to  point  out  that  it  is  not  impossible  to 
discover  some  way  to  allocate  joint  costs. 

It  is  not  maintained  that  this  can  be  done  with  exactness.  But 
no  scientific  development  of  rates  is  possible  without  some  ap- 
proximation of  costs,  and  almost  any  degree  of  approximation 
would  be  better  than  the  haphazard  method  now  in  use. 

Other  Rate  Theories 

The  value  of  commodity,  or  taxation,  theory  has  been  pro- 
posed. Under  this  theory,  commodities  of  high  value  pay  high 
rates  and  commodities  of  low  value  pay  low  rates;  this  is  a 
sort  of  illusory  analogy  to  the  ability  to  pay  theory  of  taxation. 
But  the  value  of  a  good  is  no  criterion  of  its  ability  to  pay 
transportation  charges.  The  criterion  of  ability  to  pay  railway 
rates  is  the  difference  in  utility  at  the  point  where  the  good  is 
made  and  at  the  point  where  it  is  consumed.  Like  the  value 
of  service  theory,  the  value  of  commodity  principle  contravenes 
the  working  of  the  law  of  comparative  costs.     It  restricts  a  full 


'  Mr.  C.  E.  Schreiber,  head  of  the  Statistical  Department  of  the  Wisconsin 
Railroad  Commission,  believes  that  the  error  Is  not  more  than  two  per  cent 
to  three  per  cent  in  apportioningr  expense  to  passenper  and  freight.  It 
Is  undoubt<dly  true  that  thl.s  Commission  has  done  more  than  any  other 
In  the  matter  of  cost  analyses.     I  have  these  estimates  from  him  directly. 
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development  of  geographical  division  of  labor  and,  therefore, 
cannot  be  defended. 

The  fallacy  of  the  value  of  commodity  theory  may  be  stated 
another  way.  Just  as  the  joint  cost  theory  implies  personal 
productivity  distribution,  so  the  value  of  commodity  theory 
implies  distribution  in  proportion  to  need.  In  effect,  this  theory 
imposes  high  rates  on  luxuries  and  low  rates  on  necessaries.  At 
any  particular  time,  since  the  marginal  utility  of  a  dollar  varies 
with  the  number  of  dollars  that  an  individual  has,  this  method 
of  rate  making  Avould  increase  total  consumers'  satisfaction. 
That  is,  it  would  increase  the  real  income  of  individuals  with 
few  dollars.  This  is  its  purpose,  and  this  is  essentially  a  need- 
distribution  theory.  As  a  general  rule,  distribution  on  the  basis 
of  needs  cannot  be  supported,  for  it  does  not  secure  the  maxi- 
mum economy  of  production  agents. 

In  view  of  the  existing  inequality  in  wealth  distribution  due 
to  the  various  unfair  ways  of  acquiring  wealth,  it  may  be  that 
there  is  a  defense  for  charging  luxuries  very  high  rates  and 
necessaries  very  low.  But  the  defense  lies  in  the  domain 
of  production  rather  than  in  the  field  of  consumption.  In  so 
far  as  the  result  is  to  curtail  the  use  of  luxuries  and  to  increase 
the  real  income  of  the  less  wealthy  classes,  it  may  promote  in- 
dustrial efficiency.  It  is  clear  that  this  is  not  a  permanent  de- 
fense, nor  can  there  be  such  a  thing.  It  is  necessary  to  go  to 
the  root  of  the  matter  and  to  establish  distribution  on  the  basis 
of  personal  effieienc}^ 

Other  standards  have  been  advocated,  such  as  the  utility 
theory,  the  postal  theory,  the  keep-everybody-in-business  theory, 
and  various  other  modifications  of  the  value  of  service  and  value 
of  commodity  theories.  For  the  same  reasons  that  the  two 
main  theories  fail,  the  corollary  theories  fail. 

Some  Cases  in  Which  the  Cost  of  Service  Principle  is  Not 

Economic 

There  are  some  eases  in  which  the  cost  of  service  principle  does 
not  promote  public  welfare.  One  may  cite  tlie  instance  of  the 
post  office.  The  general  dissemination  of  knowledge  and  the 
convenience  of  a  flat  rate  are  so  important  in   political   and 
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economic  welfare  that  the  state  may  undertake  the  postal  serv- 
ice without  reference  to  the  cost.  This — a  case  in  which  self- 
interest  promotes  neither  its  own  ultimate  well-being  nor  the 
welfare  of  society — is  so  well  established  in  economic  theory  that 
it  suffices  to  call  attention  to  it. 

Although  by  no  means  a  general  rule,  it  may  sometimes  be 
well  to  undertake  to  supply  pure  water  in  goodly  amounts  at 
less  than  cost.  The  hygienic  benefits  of  a  plentiful  use  of  good 
water  are  not  necessarily  measured  in  terms  of  what  consum- 
ers are  willing  to  pay.  Generally,  the  cost  of  service  principle 
should  prevail  in  all  so-called  public  utilities.  The  cases  in 
which  it  does  not,  call  for  clear  justification. 

Passenger  fares,  either  flat  or  zone,  are  sometimes  sustained 
on  the  ground  that  they  tend  to  relieve  the  congestion  of  popu- 
lation in  the  larger  cities.  Undoubtedly,  there  is  economic 
gain  from  wholesome  living  conditions.  Undoubtedly,  the 
congestion  of  population  in  cities  is  economically  bad.  Un- 
doubtedly, as  a  temporary  relief,  passenger  fares  of  the  zone  or 
flat  variety  are  economically  sound,  for  they  improve  the  moral, 
intellectual  and  physical  efficiency  of  men. 

But  the  fundamental  causes  of  congestion  are  three:  the 
maladjustment  in  the  distribution  of  wealth ;  the  survival  of 
a  rather  crude  doctrine  of  personal  liberty  which  permits  the 
use  of  harmful  goods,  chiefly  intoxicating  liquors;  and  low 
standards  of  living  among  certain  classes,  caused  primarily  by 
immigration.  For  the  most  part,  these  ultimate  causes  may  be 
eradicated  through  institutional  control  and  education.  This 
done,  it  is  probable  that  there  would  be  no  justification  for 
passenger  fares  on  any  basis  other  than  that  indicated  by  the 
joint  cost  theory. 

Service  Standards 

So  far  we  have  assumed  service  standards.  We  come  now  to 
the  question,  What  is  adequate  service?  This  is  a  difficult 
question  to  answer.  Theoretically,  the  standard  of  service  is 
that  service  which  would  be  established  if  the  railways  were 
competitive.  In  practice,  however,  it  is  necessary  to  fix  some 
standard  more  or  less  arbitrarily.     Some  customary  service  is 
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inadequate.  On  the  other  hand,  it  is  possible  to  have  extrava- 
gant service.  For  example,  a  passenger  service  which  would  re- 
quire ten  cents  per  mile  to  cover  expenses  would  be  wasteful. 
Between  the  extremes  of  extravagance  and  inadequacy,  a  reason- 
able standard  may  be  found.  To  do  this,  it  is  necessary  to  take 
into  account  the  economic  well-being  of  the  people  and  the  needs 
of  production.  Comfort,  safety,  and  reasonable  speed  are  con- 
trolling criteria  in  passenger  service :  rapidity  of  movement,  se- 
curity, and  inexpensiveness  are  the  important  considerations  in 
freight  service.  These  factors  cannot  be  put  into  algebraic 
form,  but  it  is  possible  to  determine  approximately  what  stan- 
dard is  best  suited  to  conditions. 
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CHAPTER  III 

VALUATION:      THE    DETERMINATION    OF    EXPENSE 

LEVELS 

In  the  last  chapter,  the  general  theory  of  regulated  monopoly 
price  was  developed.  Prices  should  be  fixed  so  as  to  permit 
the  monopoly  to  earn  a  normal  competitive  net  return  to  the 
capital  actually  invested  in  the  business,  or  prices  should  be 
fixed  so  as  to  allow  the  monopoly  to  earn  a  total  return  equal 
to  aggregate  expenses  of  production.  This  may  be  called  the 
investment  theory  of  valuation.  We  have  now  to  consider  the 
elements  which  comprise  aggregate  expenses. 

Elements  in  Expenses 

The  determination  of  total  expenses  requires  (1)  the  valua- 
tion of  items,  physical  and  non-physical,  properly  entitled  to  a 
return,  (2)  the  valuation  of  operating  expenses,  or  the  stand- 
ardization of  operating  costs,  and  (3)  the  valuation  of  the  rate 
of  return.  In  other  words,  what  items,  tangible  and  intangible, 
are  properly  entitled  to  a  return,  what  value  should  be  placed  on 
them,  what  are  legitimate  operating  expenses,  and  what  is  the 
proper  rate  of  return? 

Past  and  Present  Conditions 

The  problem  is  complicated  by  the  fact  that  a  theory  of  fair 
value  applicable  to  present  conditions  may  have  to  be  materially 
modified  in  its  ap])lieation  to  past  conditions.  It  cannot  be  as- 
sumed with  certainty  that  past  and  present  conditions  may 
be  treated  alike.  For  instance,  the  investment  theory  excludes 
all  donated  items  from  value.  Such  items  represent  no  ex- 
penditure on  the  part  of  the  monopoly,  and  no  claim  to  a  return 
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on  them  may  be  urged.  As  applied  to  the  present,  no  objection 
to  this  contention  can  be  maintained  successfully.  But  to  as- 
sume that  a  retroactive  application  is  just  is,  at  least,  a  rather 
violent  assumption.  Certain  equities  may  have  been  established 
which  justice  must  recognize.  Consequently,  we  must  always 
keep  two  problems  in  mind:  What  value  will  establish  condi- 
tions of  equal  opportunity  to  produce  in  the  present?  And 
what  disposition  must  be  made  of  equities  established  in  the 
past?  Although  it  may  well  be  that  the  equities  are  the  result 
of  past  inequalities,  we  cannot  remedy  one  injustice  by  creating 
another. 

In  general,  we  think  it  can  be  shown  that  any  retroactive 
regulation  is  unjust.  If  this  is  true,  the  investment  theory  ap- 
plies only  from  the  beginning  of  regulation  in  any  particular 
case.  But  the  reasons  for  this  conclusion  are  so  varied,  and 
the  problem  is  so  important,  that  we  take  it  up  in  connection 
with  the  various  items  in  valuation. 

Substitute  versus  Present  Plant 

Tangible  items  include  capital  goods  and  land.  The  invest- 
ment theory  includes  only  those  tangible  items  that  are  properly 
chargeable  to  capital  account  under  scientific  accounting 
methods.  Book  value,  inflated  by  unwise  or  fraudulent  outlay, 
is  not  a  criterion  of  investment.  Only  those  expenditures  which 
would  normally  afford  a  return  under  the  full  application  of 
the  law  of  comparative  costs  can  be  legitimately  charged  to  the 
capital  or  counted  in  value. 

This  position  may  seem  to  lead  to  cost  of  substitute  plant 
rather  than  present  plant  as  the  criterion  of  investment,  but 
such  is  not  the  case.  It  is  evident  that  to  use  cost  of  substitute 
plant  as  the  controlling  element  would  increase  heavily  the  risks 
of  business  and  thus  raise  the  general  level  of  expenses.  And 
while  the  use  of  present  plant  as  the  basis  of  investment  re- 
sults in  temporarily  higher  expense  levels,  the  fact  that  certain 
risks  are  eliminated  results  permanently  in  lower  levels  of  ex- 
pense. Thus  by  adopting  present  plant  as  the  basis  of  value 
calculations  a  sort  of  insurance  is  created.  The  temporarily 
higher     expense     levels,     due     to  retaining  the  old  plant,  are 
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analogous  to  insurance  premiums,  and  the  policy  has  the  same 
economic  justification  that  all  insurance  has.  Investment,  there- 
fore, is  measured  by  present  plant. 

Unit  Prices 

A  general  problem  of  much  significance  is  that  of  unit  prices. 
What  prices  are  to  be  used  in  fixing  the  value  of  items  which 
are  properly  entitled  to  a  return?  Under  the  investment 
theory,  actual  prices  at  the  time  of  construction  may  be  used.  If 
so,  it  is  clear  that  the  value  thus  obtained  must  be  affected  by 
a  Aveightcd  index  of  price  changes  constructed  of  pertinent 
items.  The  same  result  may  be  obtained  if  present  prices  are 
applied  to  actual  construction  conditions.  This  method  auto- 
matically has  the  effect  of  applying  a  weighted  price  index  con- 
structed of  appropriate  items  and  is,  therefore,  a  superior 
method. 

In  applying  present  prices,  sometimes  an  average  is  fairer 
than  current  prices  and  sometimes  current  prices  are  fairer 
than  an  average.  The  advantages  of  an  average  are  obvious 
Averages  avoid  extreme  fluctuations  in  market  prices  and,  there- 
fore, tend  to  approximate  closely  the  actual  conditions  under 
which  normal  construction  takes  place. ^  Avoiding  price  fluctu- 
ations is  conducive  to  more  stable  rates — a  most  desirable  condi- 
tion^— while  the  using  of  current  prices,  w^hich  may  be  abnor- 
mally high  or  abnormally  low,  may  work  injustice  to  the  con- 
sumer or  to  the  investor. 

One  or  two  year  averages  reveal  only  surface  fluctuations 
and  usually  mean  frequent  rate  adjustments.  Five  or  ten  year 
averages  disclose  more  significant  price  variations  coincident 
witli  economic  changes  and  are  ordinarily  favored.'  An  aver- 
age based  on  an  assumed  construction  period  seems  to  bear  no 
particular  relation  to  any  significant  fact  and  is,  therefore,  not 
of  much  importance.*     In  fact,  all  averages  may  be  unfair  to 


>  WTiltten,  R.  H..  Valuation  of  Public  Service  Corporations,  p.   202. 
*Hill  V.  Antigo  Water  Co.,  3  W.  R.  C.  R.  623.  639. 
•Whitten,   op.   cit.,  p.    204. 

*  Whltten.    op.    cit.,   p.    206.      Mr.    Whitten   here   quotes   from    an    Article    by 
Gray,   H.   L.,    In   Engineerincj   and  Contracting,  ^^ny   3,   1911,   pp.   520-1. 
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the  regulated  company.  This  ease  arises  when  prices  are  not 
merely  fluctuating  but  show  marked  tendencies  to  rise  continu- 
ously, as  in  the  case  of  materials  constructed  from  forest  prod- 
ucts. In  this  case,  future  conditions  may  be  best  cared  for  by 
using  current  prices.  Such  current  prices  would,  of  course,  not 
be  current  market  prices,  but  normal  prices  discovered  by  the 
use  of  projected  curves.^ 

After  all,  the  end  sought  is  normal  price.  And  while  no 
hard  and  fast  rule  can  be  laid  down,  no  great  amount  of  in- 
vestigation is  required,  in  a  particular  case,  to  discover  the 
usual  or  ordinary  price  of  various  sorts  of  materials  used  in  a 
plant. 

Physical  Items — The  Inventory 

The  first  step  in  discovering  investment  is  an  inventory  of 
the  physical  items  used  and  useful  for  the  public.  We  must 
find  out  what  things  are  to  be  valued  before  we  can  value  them. 
Moreover,  the  inventory  may  reveal  items  which  do  not  repre- 
sent any  outlay  on  the  part  of  the  investor.  On  the  other  hand, 
expenditures  made  by  the  investor  may  not  be  revealed  in  the 
inventory.     It  is  these  problems  we  now  take  up. 

Investment  in  Excess  of  Present  Needs 

In  anticipation  of  growing  business,  land  and  plant  may  be 
acquired  in  excess  of  immediate  needs.  In  the  case  of  land 
three  possible  ways  of  dealing  with  this  situation  present  them- 
selves. In  the  first  case  the  excess  land  may  be  counted  in 
value.  The  consumer  takes  the  risk,  and  any  appreciation  in 
land  should  accrue  to  him  and  depreciation  be  borne  by  him. 
In  the  second  case,  the  land  may  be  excluded  from  value.  Then 
the  investor  assumes  the  risk,  and  when  the  land  is  actually  used 
it  should  be  included  at  its  full  value  at  the  time.  In  the  third 
case,  the  land  is  entered  in  value  at  the  time  it  is  acquired,  a  full 
return  is  allowed  on  it,  and  appreciation  is  counted  as  income.® 


» Rlg-g-s,  H.  E.,  In  Proceedings  of  the  American  Society  of  Civil  Engineers, 
Nov.    1910,   p.    1506. 

•Thi8  Is  the  position  of  the  New  York  Public  Service  Commission.  See 
case  of  Queens  Borough  Gas  and  Electric  JAght  Company,  2   P.  S.   C.  Ist  D. 
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This  last  position  is  obviously  a  compromise  position.  Theo- 
retically, the  first  two  are  more  tenable.  Either  the  risk  should 
be  borne  by  the  consumer  or  it  should  not.  The  cost  side  of  the 
problem  decides  here.  It  would  undoubtedly  be  very  costly 
to  regulate  the  purchase  of  land  for  future  needs.  Moreover, 
the  delay  incident  to  commission  decision  in  any  particular  case 
might  prevent  the  taking  advantage  of  favorable  conditions  of 
purchase.  We,  therefore,  think  that  land  ought  to  be  excluded 
from  value  until  it  is  actually  used  and  then  counted  at  its  full 
value  at  that  time — as  would  certainly  happen  under  normal 
competitive  conditions. 

In  order  to  avoid  heavy  inadequacy  charges,  it  is  ordinarily 
necessary  to  build  plant  in  excess  of  immediate  needs.  This  ex- 
cess plant  becomes  a  legitimate  part  of  capital  account,  and 
must  be  allowed  in  value.  This,  of  course,  assumes  that  rea- 
sonable judgment  has  been  used  in  building  for  the  future. 

If  a  plant  far  in  excess  of  any  probable  use  for  this  or  the 
next  generation  has  been  put  up  it  falls  under  the  head  of 
unwise  expenditure  and  is  not  allowed.  The  whole  problem 
hinges  on  the  question  of  reasonableness,  to  be  interpreted  in 
each  particular  case.  Should  it  finally  prove  that  the  excess 
plant  is  not  going  to  be  useful  in  the  service  of  the  public, 
although  a  return  may  have  been  allowed  for  a  time,  it  must 
eventually  be  excluded  on  the  ground  of  unwise  expenditure. 
This  is  merely  a  risk  private  enterprise  must  bear,  and  regu- 
lated business  cannot  escape  the  results  of  bad  business  judg- 
ment.^ 

Invested  Surpluses 

A  surplus  is  an  excess  over  a  fair  return.  Theoretically,  of 
course,  invested  surpluses  have  no  place  in  value.  Profits  in 
excess  of  a  fair  return  should  be  distributed  to  the  consumer 
in  lower  rates,  or,  what  amounts  to  the  same  thing,  reinvested 
and  considered  as  a  sort  of  public  trust  upon  which,  of  course, 
no  return  is  to  be  expected,  except  a  small  one  to  cover  entre- 


'  Spring  Valley   Water  Co.  v.   San  Francisco,  165   Fed.   667,   697. 
Whltten,    Valuation  of  Public  Service  Corporationa,  pp.    198-200. 
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preneurial  costs  of  handling.  Thus  we  do  not  invade  invest- 
ment; nor  do  we  put  any  business  in  a  position  less  favorable 
than  it  would  be  under  normal  competition.  But,  decidedly, 
we  do  deprive  monopolies  of  their  peculiarly  exclusive  position. 
As  applied  to  the  future  this  position  will,  undoubtedly,  be  ac- 
cepted. 

As  applied  to  the  past,  other  considerations  enter  to  modify 
the  above  position.  Invested  surpluses  have  become  the  basis  of 
relations  between  the  public  and  the  investor.  They  have  been 
capitalized ;  benefits  have  been  conferred ;  equities  have  been  es- 
tablished.* The  excess  put  into  improvements  has  reflected 
itself  in  the  market  value  of  stocks  and  bonds,  and  investments 
have  been  made  accordingly.  Retroactive  invasion  of  these  in- 
vestments cannot  be  justified  on  the  ground  that  consumers 
have  paid  more  in  the  past  than  they  would  have  been  required 
to  pay  under  proper  schemes  of  regulation.  Granted  that  they 
have,  it  is  difficult  to  see  how  remedying  past  inequalities  can 
be  accomplished  by  creating  new  ones,  and  this  is  just  what 
would  happen  if  the  investor  is  pillaged  for  the  benefit  of  the 
consuming  public.  The  end  in  view  may  be  wrought  by  means 
of  proper  treatment  of  inheritance  and  property'.  Thus  the 
innocent  investor  escapes,  but  the  manipulator  who  has  come 
out  with  a  large  fortune  is  finally  reached.  We  conclude  that 
past  invested  surpluses  are  to  be  allowed  in  valuations. 

The  question  now  arises  as  to  the  validity  of  permitting  sur- 
pluses which  are  invested  as  public  trusts.  The  main  objections 
urged  against  the  accumulation  of  such  a  surplus  are 
(1)  that  it  is  provided  out  of  excessive  charges  to 
the  public  for  service,  (2)  that  it  tends  to  extrava- 
gance in  operation,  on  the  theory  that  close  mar- 
gins tend  to  greater  economies,  and  (3)  that  it  affords  a 
way  of  giving  exorbitant  and  unreasonable  dividends  to  the 
shareholders  by  some  form  of  distribution  of  the  surplus  from 
time  to  time.® 

In  so  far  as  the  first  point  is  concerned,  there  are  obvious 
advantages  in  the  surplus:     (1)    it  strengthens  the  credit  of 


"Spokane  v.   Northern  Pacific  Railway  Co.,  15  I.   C.  C.   R.   376,   415. 
•  Report  of  the  directors  of   the  American  Telephone  and  Telegraph  Com- 
pany. March   20,  1912,  pp.   8-12. 
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the  company  by  enabling  it  to  make  interest  and  dividend  pay- 
ments regular  and  dependable,  (2)  this  enables  the  company 
to  get  capital  for  extensions,  etc.,  on  most  favorable  terms,  (3) 
it  enables  the  company  to  weather  commercial  and  financial 
disturbances,  (4)  it  enables  the  company  to  give  the  best  quality 
of  service  in  that  it  does  not  have  to  adjust  more  or  less  in- 
flexible operating  expenses  to  highly  flexible  income  due 
to  fluctuations  in  business ;  it  is  a  reservoir  supplied  by  a  fluc- 
tuating stream  of  income,  and  enables  the  company  to  main- 
tain uniform  service  and  permanent  operating  force  which 
lends  itself  to  greater  efficiency,  and  (5)  it  lends  itself  to 
stable  rates,  which  is  highly  desirable. 

There  may  be  some  truth  in  the  second  point.  But  under 
constant  regulation  there  is  no  particular  reason  why  interest 
charges  and  operating  expenses  should  not  be  controlled  in 
such  manner  as  to  prevent  extravagance  in  operation.  It 
should  be  no  more  difficult  to  control  these  expenses  under  the 
policy  of  allowing  a  surplus  than  it  is  to  discover  whether  a 
surplus  is  being  covered  up  in  padded  operating  accounts 
where  no  surplus  is  permitted.  Moreover,  one  may  just  as  well 
assume  that  a  possible  surplus  will  be  covered  up  as  to  as- 
sume that  a  surplus  Avill  lead  to  extravagance,  for  the  result 
on  rates  would  be  the  same.  Furthermore,  each  position  as- 
.sumes  the  same  degree  of  integrity  in  the  management  of  a 
corporat;>ni.  It  is  reasonable  to  assume  that  the  usual  $50,000 
man  will  rup  a  business  about  as  efficiently  as  he  can,  regard- 
less of  surplus.  It  may  be  true,  then,  that  when  returns  are 
running  lowest  efficiency  is  most  sought,  but  it  seems  equally 
true  that  the  policy  of  allowing  a  surplus  will  not  load  to  any 
great  degree  of  extravagance. 

The  third  point  is  answered  in  the  original  question.  The 
fund  is  to  be  regaixled  as  a  public  trust  or  public  investment, 
and  no  i'etn?-n  on  it  may  be  expected  by  the  public  business. 

This  p(.li<-y  aiDouiils  in  reality  to  forcing  tlie  public  to  pur- 
chase an  intei-est  in  the  regulated  business.  If  the  rate  of  return 
allowed  the  monopoly  is  adjusted,  with  relation  to  competitive 
businesses,  according  to  risk,  the  effect  on  total  expenses  over 
long   jxM-iods   of    time    is   nil.      In    gcncial,    since    fofce    implies 
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the  absence  of  free  exchange,  it  is  doubtless,  unsound  to  compel 
present  consumers  to  provide  funds  which  might  be  supplied 
as  capital  by  the  monopoly.  Nevertheless,  the  beneficial  re- 
sults of  the  surplus  seem  to  justify  this  particular  policy. 

Donated  Items 

As  regards  future  policy,  since  donated  items  represent  no 
outlay  on  the  part  of  the  regulated  business,  they  should  be  ex- 
cluded from  value.  But  as  regards  the  past,  such  items,  in  so 
far  as  they  have  become  the  basis  of  established  equities,  must 
be  allowed. 

Adaptation  and  Seasoning 

An  old  and  seasoned  roadbed  is  undoubtedly  worth  more 
than  a  new  one.  The  criterion  of  this  is  the  fact  that  main- 
tenance expenses  are  less.  Theoretically,  of  course,  the  earlier 
heavy  expenses  of  maintaining  and  repairing  roadbed  may  be 
looked  upon  as  operating  expenses,  in  which  case  actual  cost 
would  be  the  criterion  of  investment.  Or,  additional  value 
due  to  seasoning  may  be  considered  as  a  proper  capital  charge, 
in  which  case  no  allowance  for  such  expenditures  would  be 
made  in  operating  expenses.  The  effect  on  rates  would  not  be 
different  in  the  two  cases,  but  it  is  usually  preferable,  in  order 
to  spread  costs  over  a  long  period  of  time,  to  avoid  classing  as 
operating  expenses  charges  which  may  readily  fall  under  capital 
account.^** 

As  regards  the  past,  since  neither  past  earnings  can  be  taken 
nor  past  equities  disturbed,  and  since  the  lowered  operating 
expenses  have  necessarily  expressed  themslves  in  the  value  of 
securities,  nothing  can  be  done.  A  valuation  now  must  con- 
sider the  roadway  at  its  appreciated  value.  This  would  be  de- 
termined by  the  amount  of  money  put  into  the  roadway  whether 
the  money  came  from  earnings  or  capital.  The  position  is 
exactly  similar  to  that  taken  in  the  case  of  invested  surpluses.** 


'"Whltten,    Valuation  of   Public   Service   Corporations,  chnp.    16,    gives   the 
position  of  courts  and  commissions   In   this  matter. 

'•  Roadbed    seasoning   Is   peculiarly    a    transportation    problem. 
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Plant  adaptation  also  is  a  proper  item  in  value.  It  is  im- 
possible to  avoid  imperfections  in  the  building  of  a  large  plant. 
Expenditures  for  the  purpose  of  adapting  plant  to  function  are 
necessary,  and  the  amount  of  such  expenditures  becomes  a 
proper  expense  and  clearly  ought  to  be  allowed  in  value. 

Working  Capital 

The  mechanism  of  modern  business  often  requires  a  tempor- 
ary excess  of  expenditures  over  receipts.  The  funds  necessary 
to  finance  such  a  condition  are  called  working  capital,  and 
obviously  such  capital  is  a  proper  cost  of  service.  Some  dif- 
ficulties in  finding  the  actual  amount  of  working  capital  may 
be  experienced,  but  there  is  no  theoretical  difficulty  at  this  point. 
No  questions  of  past  and  present  arise,  for  this  is  always  a 
present  item.  Consequently,  no  matter  what  theory  of  fair 
value  one  may  adopt,  whether  actual  cost,  investment,  repro- 
duction cost  or  what  not,  the  result  would  be  the  same  in  this 
case :  the  actual  amount  of  capital  necessary  to  finance  the  ex- 
cess of  expenditures  over  receipts. 

Expenditures  for  Other  than  Railway  Property 

This  class  of  items  includes  all  expenditures  made  by  a  rail- 
way, or  any  other  public  utility,  for  items  which  are  not  a  part 
of  the  utility  business.  Among  them  are  expenditures  for  the 
elimination  of  grade  crossings,  paving,  etc.  If  such  expendi- 
tures are  made  by  the  utility  they  must  be  allowed  in  value — 
either  in  capital  or  in  operating  expenses.  In  either  case,  the 
result  is  to  throw  the  hui'don  of  these  civic  improvements  on 
those  who  use  the  utility,  whereas  many  other  people  are  bene- 
fited by  the  iniprovenieiits  and  should  bear  a  part  of  the  costs. 
The  practice  has,  consequently,  no  theoretical  justification. 

In  the  days  of  unregulated  monopoly,  justification  for  such 
a  policy  lay  in  the  fact  that  a  blanket  tax  on  monopoly  returns 
could  not  be  shifted.  Consequently,  this  was  a  means  of  getting 
a  part  of  monopoly  surplus,  but  under  present  conditions  of 
regulation  the  practice  is  indefensible. 

Since  no  equities  o;\\\  have  l)een  established  on  expenditures 
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of  this  sort  thei'e  is  no  reason  why  they  should  be  included  in 
value,  unless  it  can  be  shown  that  no  fair  return  was  earned 
by  the  utility  prior  to  regulation.  Such  a  condition  indicates, 
not  a  tax  on  monopoly  surplus,  but  a  taking  of  reasonable  profit. 
In  general,  the  presumption  is  strongly  against  allowing  such 
items.  But  in  the  present,  if  the  practice  is  followed,  such  items 
must  evidently  be  allowed  in  capital  or  in  operating  expenses; 
preferably  in  capital,  for  this  spreads  the  burden  of  the  pay- 
ment over  a  greater  body  of  consumers.  However,  if  allowed 
in  capital,  the  item  would  have  to  be  amortized  during  the  life 
of  Ihe  items,  or  else  the  present  generation  would  unduly  pass 
charges  on  to  future  generations.^- 

Certain  Hypothetical  Items 

Chief  among  these  items  are  condemnation  multiples  and  in- 
creased cost  of  reduplication  due  to  expenditures  on  the  part  of 
states  or  municipalities. 

Undoubtedly,  the  cost  of  i-ight  of  way  is  a  legitimate  ele- 
ment in  value.  But  this  is  no  reason  for  adding  some  two  or 
three  hundred  per  cent  of  the  estimated  value  of  the  land  to 
cover  hypothetical  condemnation  multiples.  If  these  expenses 
were  actually  undergone,  they  should  be  allowed."  It  is  quite 
true  that  a  public  utility  is  ordinarily  compelled  to  pay  more 
for  land  than  its  market  value,  which  fact  is  of  great  significance 
in  valuation.  On  the  other  hand,  nuich  land  is  donated.  One 
cannot  therefore  argue  witli  the  reproductionists  that,  since  at 
the  present  time  it  would  probably  reriuire  the  multiples  to  get 
the  land,  it  may  l)e  assumed  that  the  multiples  were  used,  or 
that,  since  a  producer  now  entering  the  field  would  probably 
have  to  pay  the  multiples,  they  should  be  allowed  to  the  exist- 
ing company.  Nor  can  one  successfully  argue  that  unless  these 
items  are  allowed  a  competitor  cannot  enter  the  field.  It  is 
granted  immediately  that  a  competitor  cannot  ciiler  tlie  field. 
It  is  not  desirable  that  one  should. 

There  is  only  one  possible  way  to  deal  with  condemnation  ex- 


"Whltten.    V(ihiatio7i   of   Public    Service    Corporations,   p.    167. 
"Whitten,  op.   cit.,  p.   127. 
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penses,  to  wit :  find  out  just  what  such  expenses  were  and  allow 
them. 

Another  important  class  of  hypothetical  items  includes  in- 
creased costs  due  to  difficulties  of  reproduction.  A  city  may 
have  paved  certain  streets  with  the  result  that  it  would  cost 
more  now  to  reproduce  certain  parts  of  the  utility  plant  than  it 
actually  did  cost  in  the  first  place.  When  it  becomes  necessary 
to  replace  the  part  of  the  plant  in  question  then  these  items  may 
be  taken  into  account.^* 

But  to  add  an  amount  to  cover  potential  costs  of  this  sort  is 
to  allow  a  return  to  the  regulated  company  above  anything  a 
competitive  investor  hopes  for  or  gets.  It  is  to  establish  unequal 
production  opportunity.  Moreover,  the  taxpayers  put  down  the 
pavement  and  then  the  consumers  pay  the  utility  company  for 
being  so  fortunate  as  to  have  such  taxpayers  in  the  community. 

We  have  spent,  probably,  too  much  time  on  this  item  already. 
The  contention  need  only  be  stated  to  show  its  utter  ridiculous- 
ness. Such  hypothetical  items  merely  indicate  the  length  to 
which  the  reproductionists  will  go. 

Appreciation  in  Land  Values 

Aside  from  the  appreciation  in  land  value  due  to  changing 
price  levels  of  which  we  have  disposed,  there  appears  a  large 
increment  in  value  due  to  growth  of  population.  Is  this  en- 
titled to  a  return? 

This  appreciation  may  be  treated  in  three  ways :  first,  it  may 
be  capitalized  and  allowed  in  price;  second,  it  may  be  counted 
as  income  or  a  reduced  return  allowed ;  and  third,  it  may  be 
excluded  altogether,  and  a  return  allowed  only  on  the  actual 
investment  in  land. 

A  very  brief  consideration  of  the  principles  governing  the 
valuation  of  land  will  fui-nish  the  answer  to  this  problenu  Land 
value  is  the  sum  total  of  the  present  worths  of  a  series  of  dis- 
counted future  estimated  incomes.  There  are  thus  two  elements 
in  it :  present  income  and  estimated  future  income.  When  one 
sells  land   one  capitalizes   the   estimated   future   incomes,   and 


"The  classical   Illustration    of   this    point   is   "pavement   over   mains' 
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when  one  buys  land  one  pays  for  these  capitalized  incomes. 
Normally,  the  total  return  of  land  investments,  composed  of 
present  income  and  estimated  appreciation  or  depreciation,  is 
about  equal  to  the  return  to  any  other  form  of  investment  of  a 
similar  degree  of  risk.  The  full  return  is  realized  only  by  sell- 
ing  the  land  or  by  holding  it  until  rents  rise  sufficiently  high. 
In  no  normal  case  is  the  final  amount  obtained  from  land  in- 
vestment greater  than  the  amount  from  any  ordinary  competi- 
tive investment. 

It  is  clear  that  the  first  contention,  capitalization  of  appre- 
ciation, permits  a  double  return  to  public  businesses,  a  return 
which  could  not  be  had  under  competition.  The  fact  that  it  can 
be  had  in  the  case  of  regulated  companies  is  indicative  of 
monopoly  position.  To  permit  the  appreciation  is  to  capital- 
ize monopoly  situation.  Since  this  is  the  very  thing  that  equal- 
ity of  opportunity  requires  be  abolished,  there  can  be  no  justi- 
fication for  such  policy. 

A  peculiar  argument  for  allowing  appreciation  rests  on  the 
fallacy  of  competitive  roads.     The  argument  runs  as  follows: 

"A  failure  to  allow  for  such  increment  would  be  an  injustice  to  a 
new  competing  line  and  would  discourage  competitive  building.  This 
is  illustrated  where  a  new  company,  in  a  given  locality,  say  in  a  large 
city,  would  have  to  pay  for  necessary  terminals  several  million  dollars 
more  than  an  older  line  with  a  similar  amount  of  property,  it  being 
generally  true  today  that  the  cost  of  securing  right  of  way  and  ter- 
minals has  greatly  increased  over  former  years.  Other  things  being 
equal,  in  the  process  of  rate  regulation  and  competition,  the  rates 
charged  by  each  being  necessarily  the  same,  if  the  older  road  were  not 
allowed  the  Increased  value  of  its  terminals  to  correspond  with  the 
new  company,  then  its  rates,  based  on  the  lower  value,  would,  by  com- 
petition, govern  the  new  road,  which  would  be  deprived  of  reasonable 
returns  on  the  value  of  its  property.  Such  a  policy  of  rate  regulation 
would  discourage  competitive  building,  under  such  conditions,  although 
the  existing  line  might  not  be  able  to  properly  care  for  the  business 
offering."" 

This  is  one  of  the  most  perfect  illustrations  of  illogical  state- 
ment one  may  hope  to  find.  It  assumes  the  desirability  of  com- 
petition in  the  characteristically  monopolistic  railway  business. 


"Proceedings  of  the  National  Association  of  Railway  Commissioners,  1910, 
p.   141. 
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One  is  surprised  to  find  the  date  of  the  statement  as  late  as  1910. 
It  establishes  a  permanent  differential  return  which  could  not 
exist  under  competition  where  always  the  more  efficient  pro- 
ducer tends  to  drive  the  less  efficient  from  the  field.  The  truth 
is,  if  eliminating  appreciation  in  land  value  would  discourage 
competitive  building  most  students  of  transportation  would  at 
once  urge  its  elimination. 

The  second  contention,  that  is,  counting  appreciation  as  in- 
come or  allowing  a  reduced  return,  seems  more  sound.  If  the 
normal  rate  of  return  to  investments  is  8  per  cent  and  if  land 
appreciates  at  the  rate  of  5  per  cent  annually,  investors  can  be 
found  who  will  pay  a  price  for  the  land  which  will  give  them 
a  cash  return  of  a  little  more  than  3  per  cent  in  the  present. 
The  return  is  a  little  more  than  3  per  cent  because  interest  is 
charged  on  the  unrealized  income  tied  up  in  appreciation.  In 
the  case  of  utilities,  it  is  argued  that  equal  treatment  is  afforded 
if  the  same  cash  return  is  allowed  as  investors  are  willing  to 
take.     Appreciation  is  thus  counted  as  income.^** 

There  are  serious  objections  to  this  method.  In  the  first 
place,  it  involves  the  additional  interest  charges  due  to  unreal- 
ized income.  In  the  second  place,  it  does  not  accomplish  its 
purpose  as  can  readily  be  shown  by  certain  assumed  figures. 
We  may  leave  out  of  account  interest  due  to  unrealized  income 
in  the  illustration.     Assume  the  following  conditions: 

Land—  1890  1910  1930 

Value   $100,000        |200,000        $300,000 

Income   10,000  20,000  30,000 

Building,  etc. — 

Value $100,000        $100,000        $100,000 

Income    10,000  10,000  10,000 

Present  value $200,000        $300,000        $400,000 

Total  Income  20.000  30,000  40,000 

Suppose  that  $200,000  in  1890  represents  the  actual  invest- 
ment, and  assume,  for  mere  ease  in  calculation,  that  ten  per  cent 


^*  Steenerson  v.  Oreat  Northern  Haihcav  Co.,  72  N.  W.  713.  718. 
In  re  Qaa  and  Electric  Rates  of  the  Queena  Borough  Oas  and  Electric  Co. 
2  P.  S.  C.   1st  D.    (N.  T.) 
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is  a  fair  rate  of  return.  In  the  illustration,  land  appreciates  in 
value  at  the  rate  of  five  per  cent  per  annum.  Suppose  a  valua- 
tion made  in  1910.  Since  $300,000  represents  value  at  that 
time,  $30,000  will  be  allowed  as  income.  Of  this  amount  appre- 
ciation will  be  $5,000,  or  a  cash  return  of  $25,000.  This  is  121/2 
per  cent  on  the  actual  investment  of  $200,000.  If  the  valuation 
be  made  in  1930,  a  cash  return  of  $35,000,  or  ITVo  per  cent, 
would  be  allowed.  Thus,  counting  appreciation  as  income  does 
not  seem  to  approximate  the  investment  theory.  Always,  if 
the  rate  of  appreciation  in  land  value  is  less  than  the  fair  rate 
of  return,  and  it  must  always  be  so,  the  method  fails  in  favor  of 
the  regulated  company.  If  one  could  conceive  normal  land  ap- 
preciation at  a  greater  rate  than  fair  rate  of  return — under 
such  conditions  of  course  one  would  pay  for  the  opportunity  of 
investing  in  laud  and  expect  less  than  nothing  as  immediate  re- 
turn in  cash — the  method  would  be  unfair  to  the  public  utility. 
It  is  only  when  the  two  rates  happen  to  coincide  that  the  method 
approximates  the  conditions  of  the  investment  theory.  The  two 
rates  would  correspond,  in  theory,  when  no  immediate  cash  re- 
turn is  expected  from  land  investment.  In  practice,  the  rate 
of  return  allowed  public  businesses  should  be  equal  to  what 
could  be  had  in  other  opportunities,  assuming  risk  always. 
Since  there  is  always,  except  in  the  ease  of  unproductive  land 
held  for  purely  speculative  purposes,  some  cash  return  to  land 
investment,  it  is  clear  that  the  method  is  unfair  to  consumers 
of  public  utility  services. 

Moreover,  the  method  would  carry  with  it  all  the  difficulties 
of  corporate  reorganization.  It  would  not  be  difficult  to  re- 
organize and  capitalize  the  appreciation  in  value.  This  might 
be  prevented  by  accurate  regulation,  but  there  is  no  necessity 
for  creating  the  problem. 

The  third  contention,  excluding  appreciation  in  land  value 
altogether,  comes  closer  to  meeting  the  requirements  of  the  in- 
vestment theory.  In  this  case  original  cost  is  taken  as  fair 
value  and  a  noi-mal  returji  is  allowed.  Since  this  is  exactly 
what  any  investor  in  other  enterprises  gets  in  the  normal  case, 
it  appeal's  that  equal  treatment  is  attained. 

However,  if  appreciation  is  excluded,  depreciation  must  also 
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be  excluded,  and  thereby  a  risk  of  business  is  removed.  Thus 
not  only  do  we  eliminate  the  higher  expense  levels  embodied  in 
the  other  methods,  but  in  a  positive  way  reduce  expense  levels 
still  further  by  eliminating  an  element  of  business  risk. 

With  the  gradual  approximation  of  conditions  of  more  equal 
production  opportunity  through  the  limitation  of  size  of  land 
holdings,  agricultural  and  urban,  another  problem  will  arise  in 
connection  with  public  utility  lands,  especially  railway  rights 
of  way  and  terminals.  This  is  the  problem  of  public  ownership 
of  the  lands  of  public  service  corporations.  To  this  problem 
we  devote  a  chapter  later. 

Depreciation 

Machines,  etc.,  wear  out  or  become  obsolete  and  must  be  re- 
placed eui-rently  in  part  and  finally  in  whole.  Of  the  fact 
of  depreciation  there  is  no  doubt.  The  relation  this  fact  bears 
to  investment  is  not  so  clear.  The  question  is,  and  it  is  obviously 
one'  'of  large  import,  does  cost  new  or  cost  minus  depreciation 
represent  investment  ? 

The  answer  to  this  question  depends  (1)  on  the  point  of 
view  in  defining  the  relation  of  depreciation  to  investment;  (2) 
on  the  nature  of  the  business,  Avhether  or  not  there  is  a  normal 
depreciated  condition;  (3)  on  the  expediency  of  accumulating 
depreciation  funds  where  normal  depreciation  exists;  and  (4) 
on  whether  or  not  the  utility  is  regulated  for  the  first  time. 

Depreciation  is  ordinarily  defined  as  decline  in  productive 
power  and  depreciation  fund  as  the  amount  necessary  to  keep 
the  investment  intact.  The  value  of  a  production  good  depends 
on  tlie  estimated  value  of  the  final  goods  it  can  turn  out  during 
its  lifetime.  Since  the  capital  good  normally  wears  out  and 
must  be  replaced,  a  fund  for  replacement  must  be  created  to 
keep  intact  the  original  investment.  Depreciation  is  thus  a 
cost  of  production  which  price  must  cover.  For  instance,  a 
particulai-  class  of  capital  goods  may  have  an  average  life  of 
ten  years  and  be  capable  of  turning  out  goods  with  a  net  value 
of  $1,000  annually.  The  value  of  the  capital  good  would  be 
sonjcthini;  like  $20,000  if  the  interest  rate  is  5  per  cent.  The 
gross  income  would  have  to  ])e  something  like  $3,000  annually, 
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for  approximately  $2,000  a  year  for  ten  years  would  be  re- 
quired to  replace  the  machine  at  the  end  of  its  life.  After  five 
years  of  service,  the  machine  would  be  worth  only  $10,000  for 
it  has  only  five  years  of  productive  life  left.  Its  productive 
power,  in  other  words,  is  decreased  by  one-half.  Meanwhile  a 
fund  of  $10,000  would  have  been  created  and  the  investment 
would  be  intact. 

Another  formulation  of  the  same  doctrine  may  be  made  in 
terms  of  productive  efficiency.  Undoubtedly,  if  renewals  are 
made  promptly,  productive  efficiency  remains  constant  after  a 
condition  of  normal  depreciation  is  reached.  But  if  we  con- 
sider the  plant  as  new  and  then  in  a  state  of  normal  depreciation, 
we  discover  a  decline  in  productive  efficiency,  for  productive  ef- 
ficiency, significantly  enough,  is  interpreted  to  relate  to  cost 
per  unit  output.  It  is  well  known  that  in  the  earlier  years 
operating  costs  are  less  than  after  the  normal  depreciated  con- 
dition is  reached.  If  capital  is  amortized  or  if  additions  and 
betterments  are  made  from  a  fund  accumulated  during  these 
years,  and  no  return  is  allowed  on  these  improvements,  while 
operating  costs  are  increasing  fixed  charges  are  diminishing  and 
the  total  costs  per  unit  output  may  remain  constant.  In  this 
sense  productive  efficiency  may  be  said  not  to  decline. 

In  this  view,  of  course,  cost  new  less  depreciation  would  be 
the  criterion  of  investment.  It  matters  not  what  disposition 
was  made  of  the  fund.  It  may  have  been  paid  out  as  divi- 
dends which  would  amount  to  dividend  payments  out  of  capital, 
or  it  may  have  been  put  back  into  the  business,  in  which  case 
cost  new  less  depreciation  would  tend  to  equal  original  invest- 
ment, or  it  may  be  held  as  a  fund  which  may  be  invested  in  out- 
side securities  or  what  not.  The  original  investment  has  not 
been  invaded  in  valuation.  It  seems  all  very  simple  that  if 
property  is  half  worn  out,  as  it  would  be  at  the  end  of  five  years 
in  the  illustration  we  have  been  using,  it  represents  only  half 
the  original  investment.     But  is  it  so  simple  after  all? 

Clearly,  the  whole  reasoning  is  from  a  market  value  point  of 
view.  Of  course,  no  one  would  give  as  much  for  ten  machines 
half  worn  out  as  for  ten  new  ones.  If  one  grants  the  point  of 
view,  and  if  a  depreciation  fund  must  be  created  to  keep  invest- 
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ment  intact,  the  conclusions  seem  inevitable.  But  we  are  not 
seeking  market  value;  we  are  looking  for  fair  value.  It  may 
be  that  the  two  are  the  same,  but  this  is,  by  no  means,  a  neces- 
sary fact. 

This  leads  us  to  discuss  the  nature  of  a  business  with  normal 
average  depreciation.  In  a  business  so  large,  and  with  such 
varied  capital  items  bought  at  different  times,  as  the  railway 
business  there  are  always  some  items  about  new  and  some  items 
about  ready  for  scrapping.  That  is,  the  railway  business  is  al- 
ways about  half  worn  out.  More  accurately,  if  we  take  into 
account  salvage  value  and  dynamic  conditions,  the  normal 
average  depreciation  may  be  said  to  be  about  40  per  eent.^^ 

If  we  follow  out  the  productive  power  theory  we  would  have, 
assuming  the  same  ten  machines  for  purposes  of  illustration/* 
a  fund  accumulated  composed  of  the  following  amounts :  $20,000 
for  the  machine  ready  for  scrapping,  $18,000  for  the  machine 
ready  for  scrapping  next  year,  etc.,  down  to  $2,000  for  the 
machine  in  use  for  one  year  plus  $20,000  accumulating  during 
the  year,  or  $10,000  for  the  whole  year.  The  formula  N(N/2) 
(average  annual  depreciation  per  machine)  gives  the  same  result. 
Applying  the  formula,  or  adding  up  the  amounts,  we  have, 
after  five  years,  a  fund  of  $100,000,  or  half  the  original  cost. 
The  figures,  for  simplicity's  sake,  disregard  dynamic  conditions 
and  salvage  value.  Now  it  is  perfectly  obvious  that  under  con- 
ditions of  average  normal  depreciation  an  annual  fund  of 
$20,000,  w  ithout  the  accumulated  fund  of  $100,000,  would  easily 
maintain  the  efficiency  of  the  ten  machines.  This  fact  has  led 
some  to  deny  the  usefulness  of  an  accumulated  fund.^" 

Those  who  hold  that  the  accumulation  of  a  depreciation  fund 
is  unnecessary  in  the  case  of  a  business  with  an  average  normal 
depreciation  must  hold  that  there  is  no  relation  between  mere 
aging,  or  even  physical  wear  and  tear,  and  the  diminution  of 
investment.      Although   from    the   productive   power   point   of 


"  The  determination  of  the  approximate  percentage  normal  depreciation 
Is  an  engineering  problem.  We  may  assume  40  per  cent  for  purposes  of 
discussing  the  economic  results  of  an  average  normal  depreciation. 

"  Supra,  p.  57. 

"  Young.  A.  A.,  Depreciation  iti  Quarterly  Journal  of  Economics,  Vol.  28, 
p.  630.  See  controversy  between  Young  and  Davis  concerning  the  depre- 
ciation problem   In    Quarterly  Journal  of  Economics,  Vol.    29,    pp.    878-395. 
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view  the  machines  may  be  half  worn  out,  the  original  invest- 
ment may  be  intact.  "When  capital  goods  are  installed  their 
cost  is  a  definite  amount  of  investment;  when  they  are  retired 
from  use  the  investment  is  diminished  by  the  amount  of  their 
cost  minus  salvage.  If  the  capital  goods  are  replaced  promptly 
when  retired,  is  not  the  amount  of  the  investment  in  every  real 
sense  kept  intact?"-"' 

In  the  illustration  we  have  been  using,  this  view  would  re- 
quire only  $20,000  annually  and  not  the  additional  fund  of 
$100,000. 

All  would  grant  immediately  that  the  fund  must  be  con- 
sidered, and  cost  new  less  depreciation  be  used  to  represent 
investment,  if  legally  the  fund  was  required.  Two  questions 
arise:  first,  is  it  economically  expedient  to  require  the  fund, 
and  second,  in  the  case  of  newly  regulated  companies,  is  it  just 
to  assume  that  the  fund  has  been  or  ought  to  have  been  created  ? 

We  take  up  the  case  of  newly  regulated  companies  first.  Is 
fair  value  attained  by  using  cost  new  less  depreciation  to  repre- 
sent investment  1  To  use  this  basis  is  to  assume  that  the  productive 
power  theory  ought  to  have  been  in  operation  in  the  past.  Cer- 
tainly depreciation  has  taken  place.  Equally  certain  is  it  that 
depreciation  is  an  operating  cost.  But  no  reason  appears  for 
assuming  that  a  particular  theory,  however  strongly  one  may 
think  it  suitable  for  the  future,  has  been  operative  in  the  days 
of  non-regulation.  Whether  or  not  depreciation  ought  to  be 
deducted  seems  to  depend  on  the  facts  in  the  case.  If  it  has 
been  customary  in  the  past  for  businesses  to  accumulate  such 
a  fund  which  has  been  used  for  amortization  or  for  extensions, 
it  is  probable  that  depreciation  ought  to  be  deducted.  On  the 
other  hand,  if  it  has  not  been  customary  to  do  this  thing,  and 
if  no  fund  has  been  accumulated,  there  seems  to  be  no  good 
reason  for  deducting  depreciation.  It  would  seem  that  to  do  so 
would  be  to  penalize  business  for  the  mistakes  of  government 
or  the  public.     The  (luestion  is  one  of  fact. 

Theory,   however,   may   throw   some   light   on   the   situation. 
As  a  matter  of  pure  theory,  it  seems  probable  that  under  com- 


"» Young,   A.    A.,    Depreciation   In    Quarterly  Journal   of  Economics,   Vol.    28, 
p.   634. 
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petition,  in  perniaiient  businesses  where  there  is  a  normal 
average  depreciation,  potential  competition  would  eliminate  the 
accumulation  of  such  a  fund,  for  lowest  expense  levels  would 
obtain.  In  the  case  of  monopolistic  businesses,  theoretically, 
earning  power  would  not  be  dissipated  if  the  fund  was  never 
created.  The  theoretic  fund  might  well  have  been  paid  out  as 
dividends  without  in  the  least  affecting  earning  capacity.  It 
would  net,  therefore,  amount  to  payment  of  dividends  out  of 
capital. 

The  question  then  becomes:  What  were  the  conditions  of  in- 
vestment? Those  who  hold  the  productive  power  theory  would 
maintain  that  the  lower  operating  costs  and  the  assumed  higher 
profits  during  the  earlier  years,  in  reality,  amount  to  a  re-pay- 
ment of  investment.  This,  however,  is  not  clear.  It  may  be 
that  these  lower  operating  costs  were  a  part  of  the  total  situa- 
tion inducing  investment  of  capital  in  the  business.  One  cannot 
assume  with  certainty  that  operating  costs  should  have  been 
charged  with  any  fund  beyond  that  necessary  to  maintain 
pi'operly  the  plant  through  repairs  and  renewals.  It  seems  very 
likely,  and  it  is  backed  up  l)y  a  theoretical  position,  that  cur- 
rent business  policy  did  not  require  the  accumulation  of  any 
such  fund.  In  this  view,  original  investment  comes  to  be  the 
criterion  of  fair  value,  and  the  productive  power  theory,  with 
its  deduction  of  depreciation,  is  cast  aside. -^ 

It  may  be,  of  course,  that  once  a  company  is  regulated,  it 
is  expedient  to  require  the  accumulation  of  a  fund  and  to  pass 
over  to  the  productive  power  theory.  This  is  one  question. 
What  has  been  in  the  past  is  quite  another.  The  presumption 
is  strongly  against  deducting  depreciation  in  the  case  of  newly 
regulated  companies.  Tn  wliat  seems  to  us  sound,  j\[r.  Allison 
says : 

"In  the  case  of  an  heretofore  unregulated  company  it  cannot  be 
shown  that  the  company  ouglit  to  have  set  aside  depreciation  charges 


"Professor  A.  A.  Young  says:  "It  seems  very  probable,  and  properly  so, 
that  business  policy  was  not  framed  to  the  marketability  of  capital  assets. 
We  cannot  assume  that  where  rcali'zed  depreciation  is  easily  and  normally 
met  out  of  operating-  expenses,  and  where  unrealized  depreciation  in  market 
value  has  not  been  charged  to  operating  expenses,  nevertheless,  such  un- 
realized depreciation  is  a  virtual  operating  expense".  Depreciation  in  Quar- 
trrtji  Jnurndt  of  Econnwic.s,  Vol.  29,   p.  383. 
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to  accumulate  a  fund  equal  to  theoretical  depreciation  for  such  a  fund 
would  be  useless.  The  conclusion  seems  clear,  then,  that  in  all 
ordinary  cases  of  heretofore  unregulated  properties  we  cannot  justly 
depreciate  to  obtain  fair  value  unless  we  admit  the  justice  of  ex  post 
facto  laws  or  equivalent  regulation  or  unless  we  interpret  fair  value 
to  mean  market  value  and  not  just  amount."" 

In  the  event  that  depreciation  has  been  allowed  to  go  to  the 
point  of  falling  below  normal,  it  seems,  logically  enough,  that 
such  depreciation  should  be  deducted,  for  this  is  an  evident  in- 
stance of  payment  of  dividends  out  of  capital  or  of  unfortunate 
investment,  in  either  of  which  cases  the  investor  should  stand 
the  loss. 

It  will  naturally  be  argued  by  the  productive  power  theorist 
that,  although  it  may  have  been  done  innocently  enough,  profits 
have  been  overstated,  dividends  have  in  reality  been  paid  out 
of  capital,  stated  surplus  is  in  part  spurious.^^ 

However,  it  is  believed  that  Professor  Young  is  right  when 
he  says: 

"In  general,  there  is  a  reasonable  presumption  that  the  investment 
in  the  undertakings  which  have  not  accumulated  a  depreciation  re- 
serve were  not  made  with  the  expectation  that  it  would  be  necessary 
to  charge  accruals  to  operating  expenses.  If  follows  that  it  cannot  in 
general  be  presumed  that  the  profits  of  such  undertakings  have  con- 
tained an  element  which  should  unquestionably  be  considered  repay- 
ment of  part  of  the  invested  principal.  Accordingly,  serious  objection 
might  properly  be  made  to  a  system  of  accounts  which  requires  that 
property  already  on  hand  be  written  down  for  depreciation."" 

The  next  consideration  is  the  question  of  the  expediency  of 
requiring  a  fund  under  regulation.  It  may  be  well  to  announce 
the  policy  of  requiring  the  creation  of  a  depreciation  fund  in 
cases  of  companies  under  regulation.  The  validity  of  the  policy 
hinges  on  the  offoct  of  the  fund  on  the  level  of  expense.  If, 
returning  to  the  same  illustration,  the  .$100,000  fund  is  accumu- 


"  Mr.  Allison's  position  is  found  In  Appendix  A  to  the  Report  of  the  St. 
Louis  Public  Service  Commission  on  the  United  Railways  of  St.  Louis,  p.  99. 

*'  Mr.  Davie  takes  this  position  In  the  controversy  between  Mr.  Young  and 
himself  In  Quarterly  Journal  of  Economics,  Vol.    29.  p.   395. 

*•  Younp,  A.  A.,  Depreciation  In  Quarterly  Journal  of  Economics,  Feb., 
1915,    p.    369. 
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lated,  either  one  of  two  things  may  happen.  First,  the  fund 
may  be  used  to  amortize  depreciation,  and  investment  will  de- 
cline to  $100,000.  The  public  has  paid  a  lump  sum  into  the 
company  which  is  to  be  regarded  as  a  sort  of  public  investment, 
in  other  words,  it  has  purchased  an  annuity.  Second,  the  fund 
may  be  used  for  extensions,  etc.,  in  which  case  the  company 
investment  stands  at  $200,000  instead  of  $300,000,  to  w^hich 
sum  the  investment  would  have  been  raised  had  the  company 
made  the  additions  from  new  capital.  Again  the  public  has 
bought  an  annuity.  If  the  rate  of  return  allowed  the  com- 
pany is  approximately  equal  to  competitive  rates  of  return,  it 
is  obvious  that  the  level  of  expenses  would  be  unaffected.  If, 
however,  the  rate  of  return  allowed  the  regulated  concern  is 
larger  than  the  competitive  rate,  it  is  clear  that  the  result  is  a 
lowering  of  expense  levels.  The  opposite  theorem  is  valid. 
Under  the  theory  of  fair  value  here  presented,  rates  of  return 
under  regulated  monopoly  and  competition  would  be  the  same, 
and  the  level  of  expenses  would,  in  the  long  run,  be  unaffected. 

However,  the  distribution  of  expenses  presents  a  difficulty. 
Obviously,  the  consumers  during  the  period  in  which  the  fund 
was  being  accumulated  would  be  in  part  paying  future  expenses. 
To  what  extent  the  present  should  thus  endow  the  future  is 
a  delicate  problem.  In  general,  it  is  believed  that  each  genera- 
tion should  pay  the  costs  of  the  services  it  enjoys.  From  this 
point  of  view,  then,  one  might  well  be  justified  in  denying  the 
expediency  of  creating  depreciation  funds  under  conditions  of 
normal  depreciation. 

From  this  point  of  view,  however,  a  distinction  must  be  drawn 
between  new  companies  and  old  ones  with  established  credit. 
Businesses  seldom  spring  complete  into  existence.  If  success- 
ful there  is  more  or  less  rapid  extension.  It  may  be  well  under 
these  conditions,  before  credit  is  wxll  established,  to  require 
some  sort  of  a  fund,  although  it  need  bear  no  particular  rela- 
tion to  theoretical  depreciation.  This  is  a  case  where  neces- 
sary returns  would  be  higher  than  under  conditions  of  estab- 
lished credit  and  therefore  the  tendency  would  be  to  lower  gen- 
eral expense  levels.  This  having  been  done  the  company  would 
soon  reach  the  state  of  normal  depreciation  and  would  be  in 
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the  same  position  as  old  companies.  This  fund  is  not  a  depre- 
ciation fund  in  the  sense  that  the  productive  power  theory  in- 
terprets that  concept.  It  is  a  fund  used  to  meet  certain  con- 
ditions prevalent  in  the  early  stages  of  a  business.  In  fact,  it 
is  simila?-  to  the  fund  we  believed  ought  to  be  allowed  to  cover 
up  fluctuating  receipts.^' 

Functional  Depreciation 

Functional  depreciation  may  be  defined  as  lack  of  adaptation 
to  function.  This  sort  of  depreciation  may  be  due  to  dynamic 
conditions  which  render  a  plant  inadequate  or  to  improvements 
which  render  it  obsolete.  Inadequacy  ordinarily  may  be  fore- 
seen whereas  obsolescence  usually  cannot.  Consequently,  it 
exists  as  a  risk  of  the  business.  Risk  involves  expense  and  this 
expense  must  ultimately  be  paid  by  the  consumer. 

A  very  great  difference,  however,  exists  between  obsolescence 
in  competitive  businesses  and  in  regulated  monopoly  businesses. 
If,  under  actual  competition,  although  this  would  not  be  true 
under  perfect  competition,  an  improvement  renders  a  capital 
good  obsolete,  the  producer  is  forced  to  replace  the  item.  This 
is  not  the  case  under  regulated  monopoly.  Unless  the  saving 
in  operating  costs  is  as  great  as  the  increase  in  capital  charges 
due  to  the  installation  of  the  new  machine,  th6  old  machine  may 
well  be  continued  in  use.  In  this  view,  a  capital  good  becomes 
obsolete  only  when  its  retention  w^ould  maintain  a  higher  ex- 
pense level  than  would  obtain  with  the  introduction  of  a  new 
capita]  good  in  its  place.  Unforeseen  improvements  need,  there- 
fore, present  no  difficulty.  And  since  capital  goods  wear  out 
rather  rapidly,  the  substitution  can  take  place  without  much 
delay. 

Thus,  although  it  seems  impossible  that  obsolescence  "mortal- 
ity tables"  can  ever  be  constructed,  regulation  affords  insur- 
ance against  fortuitous  changes.  The  premium  would  be  rep- 
resented by  the  temporarily  higher  expense  level  due  to  retain- 
ing the  old  capital  good.  This  sort  of  insurance  has  the  same 
economic  validity  as  all  other  insurance:  a  permanent  lowering 
of  expense  levels  through  the  elimination  of  risk. 


'^  f<vpra,   p.   40,  rt  seq. 
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This  theory  of  obsolescence  applies  to  a  class  of  items  usually 
treated  under  the  head  of  discarded  property.  Usually  in  any 
large  public  utility  that  has  been  operating  for  any  length  of 
time  there  are  certain  items  that  have  been  discarded.  For  in- 
stance, a  certain  station  site  may  have  been  abandoned.  This 
will  probably  be  held  until  it  can  be  sold  at  an  advantageous 
price.  Such  an  item  is  really  an  obsolete  item  from  the  point  of 
view  of  the  public  utility  and  must  be  excluded  from  value. 
Certain  portions  of  the  plant  may  have  been  discarded,  but  may 
be  held  for  emergency  purposes.  If  the  emergency  is  a  real  one, 
such  an  item  is  a  part  of  the  cost  of  the  service  to  the  public, 
and  it  must  be  included  in  value.  It  is  sometimes  argued  that 
it  should  be  included  at  its  emergency  value.-*'  In  the  case  of  a  lot 
used  for  storage  purposes,  if  a  cheaper  lot  would  do  as  well,  it 
is  probable  that  the  value  of  the  lot  should  be  placed  at  the  lower 
figure.  For,  reasonably  enough,  it  may  be  assumed  that  the 
company  will  not  discard  items  having  left  in  them  any  appre- 
ciable degree  of  earning  capacity.  Under  the  theory  of 
obsolescence  outlined  above  when  an  item  is  discarded  it  is 
scrapped.  Meanwhile,  all  renewals  and  repairs  have  been  prop- 
erly cared  for.  In  order  to  keep  the  item  in  the  business  as  a 
possible  emergency  item,  it  is  necessary  only  to  allov/  its  sci-ap 
value. 

Two  facts  tend  to  simplify  the  inadequacy  problem  in  the  case 
of  railways:  first,  the  size  of  the  business  and  the  variety  of 
capital  goods,  and  second,  the  relatively  small  units  of  capital 
goods. 

The  first  fact  results  in  what  may  be  called  partial  inade- 
quacy. For  instance,  it  may  become  necessary  to  replace  light 
with  heavy  rails,  or  less  powerful  with  more  powerful  locomo- 
tives, but  the  replaced  items  are  useful  on  divisions  of  lighter 
traffic  or  for  sidings,  switches,  etc.  Thus,  althougli  inadequate 
for  one  purpo.se,  such  items  are  entirely  adequate  for  other 
purposes.  ^lost  items  of  capital  in  the  railway  business  are 
of  this  character.  Since  on  account  of  size,  replacements  are 
being  constantly  made  anyway,  the  problem  of  inadequacy  docs 
not  assume  a  very  serious  aspect.     This  sort  of  inadequacy  may 


'Whltten.    Valuation    of   Public   Service    Corporations,   p.    190. 
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be  met  easily  from  operating  expenses,  although  the  difference 
in  cost  between  the  new  instrument  and  the  old  one  should  be 
charged  to  capital  expenditure,  for  by  so  much  it  represents 
new  investment.  If  this  is  not  done  no  return  should  be  al- 
lowed on  the  difference  for  it  assumes  the  nature  of  a  public 
investment.  On  the  same  grounds  as  before  indicated,  the  dis- 
tribution of  costs  requires  that  it  be  accounted  a  capital  ex- 
penditure. 

The  second  fact  relates  to  saturation.  Since  inadequacy  of 
this  sort  is  overcome  by  additions  of  capital  goods  of  the  same 
sorts,  there  is  no  necessary  scrapping.  Tn  the  case  of  a  gas  com- 
pany, for  instance,  the  substitution  of  four-inch  mains  for  three- 
inch  mains  requires  the  scrapping  of  the  three-inch  mains,  for 
there  is  ordinarily  no  present  use  for  them.  But  not  so  with 
the  railway  business.  The  addition  of  ten  freight  cars  does  not 
require  the  scrapping  of  anything.  The  fact  of  relatively  small 
capital  units  thus  greatly  simplifies  the  inadequacy  problem. 
Of  course,  .such  expenditures  are  charged  to  capital. 

Some  items  of  railway  property  do  not  fall  under  this  position. 
If  it  becomes  clear  that  a  large  station  must  be  replaced  in  a 
short  time  on  account  of  inadequacy,  it  must  be  provided  for 
by  the  accumulation  of  a  fund  of  sufficient  size  to  finance  the 
deal. 

Some  theorists  have  carried  the  functional  depreciation  idea 
to  an  extreme  length  in  the  notion  of  hypothetical  functional 
depreciation.  It  is  argued  that  particular  items  of  capital  lose 
in  value  each  year  because  of  the  reasonable  certainty  that  they 
will  be  superseded  before  the  end  of  useful  life.  In  the  first 
place,  such  hypothetical  depreciation  does  not  represent  any 
investment.  In  the  second  place,  under  the  theory  of  obsolescence 
here  suggested  such  replacements  would  be  guarded  against. 
And  in  the  third  place,  even  if  one  agrees  with  the  general 
point  of  view,  it  is  only  when  the  actual  supersession  takes  place 
that  the  old  item  is  really  depreciated.^^ 

Obsolescence  often  results  from  consolidation.     The  argu- 
ment is  advanced  that  a  return  should  be  allowed  on  the  total 


"This    point    l3    discussed    In    Whitten,    Valuation   of    Public    Service    Cor- 
porations, p.   381. 
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investment  in  the  constituent  plants.  This  contention  rests 
evidently  on  the  assumption  that  all  physical  construction  costs 
are  legitimate  elements  in  value,  and  is  normally  true.  But  if 
investment  is  hijrh  because  of  clearly  unnecessary  expenditures 
the  case  is  one  of  uuAvise  expenditui'e  and  no  return  is  allowed. 
This  seems  to  be  the  logrical  position  to  take  in  the  case  of  super- 
session due  to  consolidation.-^ 

Accrued  functional  depreciation  should  be  treated  in  valua- 
tion precisely  as  accrued  physical  depreciation.  If  the  market 
value  point  of  view  is  held,  which  we  have  indicated  we  cannot 
subscribe  to,  accrued  depreciation  would  be  deducted.  But  we 
hold  that  the  fiscal  history  of  the  road  should  be  appealed  to 
and  that  investment  should  be  determined  as  accurately  as  pos- 
sible. If  records  are  available  it  may  be  possible  to  show  that 
functional  depreciation  should  sometimes  be  deducted,  but  the 
presumption  is  strongly  the  other  way.  This  may  be  irritating 
to  the  public,  bul  it  is  just:  llie  public  fixed  the  rules  of  the 
game  and  it  ouglit  not  to  change  them  retroactively. 

Abnormal  Dkprlciation 

A  class  of  items  that  presents  many  uncertainties  may  be 
called  abnormal  depreciation.  For  instance,  a  flood  may  wash 
away  bridges,  tracks,  etc.  Where  this  occui"s  in  a  non-flood  dis- 
trict and  is  entirely  unexpected,  the  loss  should  be  borne  hy 
the  investor,  probably  through  assessment,  as  it  is  necessarily 
boi'nc  by  othci"  investoi's  in  various  lines  of  jiroduction :  where, 
however,  the  risk  may  in  part  be  foreseen  it  will  ultimately  be 
bonio  by  the  fonsumei'.  It  is  probably  bettei'  to  bear  it  dii'ectly 
through  slightly  higher  rates  which  will  accumulate  a  fund 
which  may  be  put  into  the  property  and  held  as  public  invest- 
ment. Should  the  damage  actually  come  and  the  property  be 
dostrnycd  tlic  pnblif  loses  its  iiivestinent.  ^Meanwhile,  by  taking 
tile  risk  from  private  investoi's  the  level  of  expenses  has  been 
lowered. 

Another  possible  way  to  treat  such  items  turns  on  the  ques- 
tion of  responsibility.     Since  unforeseen  losses  of  the  sort  men- 


" />»  rr  AiiplicdLion   of  thr   I.n   Ciosar   dfis  and  Electric  Co.,  8  W.   R.   C.   R. 
138.   172. 
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tioned  are  due  to  no  fault  of  the  investor,  it  is  argued  that  the 
investor  should  not  bear  the  loss.  The  service  is  socially  neces- 
sary and  the  consumer  should  sustain  the  loss.  This  position 
has  merits,  but  it  is  not  in  line  with  the  doctrine  of  equal  op- 
portunity. Under  competition,  the  investor  would  bear  the 
loss  in  a  case  of  this  kind.  Under  regulated  monopoly,  equal 
opportunity  is  established,  if  likewise  the  investor  suffers  the 
loss.  The  risk  is  so  intangible  that  it  is  hardly  possible  to  esti- 
mate it  and  lower  returns  accordingly,  which  would  be  neces- 
sary under  the  responsibility  test. 

Non-physical  or  Intangible  Items 

So  far  we  have  considered  the  costs  of  physical  items.  There 
are  several  categories  of  non-physical  items  that  must  be  con- 
sidered.    These  sorts  of  items  may  be  grouped  as  (1)  overheads, 

(2)  going  value,  sometimes  confused  with  going  concern  value, 

(3)  bond  discounts,  and  (4)  risk. 

Overheads 

Overheads  include  such  outlays  as  expenditures  for  engineer- 
ing and  superintendence,  promotion  and  organization,  con- 
tractors' profits,  legal  advice,  contingencies,  and  loss  of  interest 
during  construction.  That  such  expenditures  are  necessary  is 
flcar.  In  theory,  no  difficulty  is  presented  in  dealing  Avith  these 
items.  Actual  bona  fide  outlay  represents  the  amount  that 
should  be  allowed  in  value.  In  practice,  where  it  is  possible  to 
discover  the  actual  outlays  the  problem  is  simplified.  And  as  re- 
gards the  future,  accounting  systems  can  obtain  these  facts.  As 
regards  the  past,  however,  it  is  not  always  possible  to  get  the 
actual  outlay.  Here  it  is  necessary  to  estimate  overheads,  which 
is  usually  done  by  the  comparative  method.  And  although  con- 
ditions are  never  exactly  alike,  and  therefore  the  method  is 
only  a  rough  one,  it  has  been  found  that  anywhere  from  10  per 
cent  to  12  per  cent  of  the  inventory  or  physical  value  is  usually 
a  fair  amount  to  allow  for  overheads.^" 


"The  Wisconsin  Railroad  Commission  which  has  done  more  tiian  any 
other  In  the  matter  of  cost  analysis  and  careful  comparative  studies  allows 
this  amount.  See  Whltten,  Valuation  of  Public  Service  Corporations,  chap. 
12. 
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On  the  theory  that  overheads  vary  with  the  value  of  the 

physical  items,  it  is  sometimes  argued  that  they  should  be  de- 
preciated in  like  ratio  to  physical  depreciation.  In  case  cost 
new  less  depreciation  is  adopted  as  the  criterion  of  value  this 
would  be  a  logical  corollary.  In  case  cost  new  is  taken  as  the 
basis  of  fair  value,  obviously  no  depreciation  of  overheads 
would  appear.  It  is  the  same  problem  that  was  met  in  the  case 
of  physical  depreciation.  As  regards  the  future,  the  point  will 
be  discussed  under  the  caption  "capitalization  vs.  amortiza- 
tion," and  it  will  be  urged  that  such  items  of  expense  should 
be  capitalized.^" 

In  regard  to  the  past,  just  as  we  hold  that  physical  depre- 
ciation which  is  not  below  normal  should  not  be  deducted,  so 
must  we  hold  that  overheads  must  be  allowed  at  full  value  in 
rate  eases.  It  may  be  urged  that  surplus  profits  represent  an 
amortization  of  these  non-physical  items,  but  for  precisely  the 
same  reasons  that  we  set  forth  in  the  case  of  physical  deprecia- 
tion we  are  forced  to  conclude  that  this  would  be  an  example  of 
retroactive  regulation  of  an  unfair  nature."^  Since,  if  the 
physical  plant  should  disappear  there  would  be  no  source  of  in- 
come and  non-physical  items  would  be  valueless,  the  position 
outlined  can  only  hold  to  the  point  of  normal  depreciation.  If 
depreciation  has  gone  below  the  point  of  normal,  investment  has 
been  invaded  and  overheads  ought  to  be  depreciated  to  the  same 
extent. 

Going  Value 

Going  value  is  often  confused  with  going  concern  value,  but 
there  is  good  ground  for  careful  distinction  between  them. 
Going  value  may  be  defined  as  the  reasonable  cost  or  financial 
sacrifice  of  building  up  a  business  which  will  yield  a  fair  re- 
turn upon  the  fair  value  of  tlie  i)hysical  and  non-physical  items 
in  eost.-'^  Going  concern  value  may  be  defined  as  the  cost  of 
creating  an  income.     We  may  most  easily  clear  up  these  defini- 


»» Infra,  p.  83. 
="  Supra,  p.   57,  et  seq. 

"  Erlckson,   Ilalford,    member    Wisconsin    Railroad    Commission,    gives   sub- 
stantially  this  definition   In  a  pamphlet  on   Going   Value,  Madison.   1914. 
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tions  and  disclose  the  vital  differences  in  the  two  concepts  by 
illustrations  of  the  methods  employed  by  advocates  of  the  two 
theories.  In  the  theory  of  going  value  the  method  employed  is 
ordinarily  called  the  original-deficits-less-subsequent-surplus- 
profits  method.  The  plant  is  charged,  with  all  reasonable  costs 
during  the  first  year.  To  this  amount  is  added  the  cost  of  ex- 
tensions, interest  on  investment,  depreciation,  operating  ex- 
penses, and  sometimes  land  appreciation.  Total  earnings  are 
then  credited.  The  balance  between  debits  and  credits  is  re- 
garded as  the  cost  of  the  plant  at  the  end  of  the  first  year;  this 
amount  is  then  carried  forward  as  the  cost  for  the  second  year 
and  the  process  repeated  until  the  year  of  valuation.  If  the 
amount  exceeds  the  actual  amount  of  money  put  into  the  busi- 
ness it  is  assumed  that  the  company  has  failed  to  earn  a  fair 
return  on  the  investment. ^^ 

This  method  discloses  the  actual  deficits  during  the  period 
when  the  business  is  getting  on  its  feet.  Such  deficits  are  un- 
avoidable and  are  legitimate  costs  of  the  service.  If  the  deficits 
are  completely  made  up  a  reasonable  return  has  been  earned, 
while  if  they  have  not  been  made  up  completely  a  reasonable  re- 
turn has  not  been  earned,  which  return  should  then  be  allowed 
in  the  future. 

It  may  be  asked  with  superficial  show  of  reason  why  surplus 
profits  are  used  to  offset  original  deficits  and  not  used  to  offset 
overheads  or  invested  surpluses.  The  answer  rests  in  the  fact 
that  deficits  would  be  wiped  out  if  subsequent  earnings  per- 
mitted. Ordinarily,  deficits  would  be  ex])ected,  and  ordinarily 
it  would  be  expected  that  they  would  be  made  up  from  earnings 
at  a  later  day.  If  such  is  the  case,  and  the  deficits  have  been 
made  up,  the  investor  is  treated  fairly. 

This  method  just  covers  the  cost  of  building  up  a  paying 
business  where  paying  is  intoi'preted  to  mean  a  fair  return  on 
investment.  Since  it,  therefore,  closely  corresponds  to  what 
would  lia])|)('ti  under  iioi'iiia]  (M)iiij)otition.  and  thus  establishes 
equality  of  opportunity,  it  is  the  method  .sanclioned  by  the  in- 
vestment theory  of  fair  value. 

This   method  may  give  erroneous   results  unless  great   care 


"  Erickson.  H.,    Going   Value,  p.   16   et  seq. 
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is  exercised  in  the  choice  of  costs.  For  instance,  in  some  cases 
full  appreciation  in  land  value  has  been  allowed.^*  Since  in- 
terest is  allowed  on  this  appreciation,  the  final  result  is 
to  allow  appreciation  plus  compound  interest,  at  the  assumed 
fair  rate  of  return,  on  appreciation,  which  is  manifestly  con- 
trary to  all  the  principles  of  equal  opportunity.  The  invest- 
ment theory  is  satisfied  only  if  appreciation  in  land  value  is 
excluded  altogether. 

Danger  lies  in  the  treatment  of  depreciation  of  capital  goods. 
If  the  depreciation  used  in  finding  going  value  is  the  actual 
amount  expended  for  renewals  and  repairs,  the  method  results 
correctly.  But  if  the  depreciation  used  is  the  difference  be- 
tween cost  new  and  cost  new  less  depreciation,  there  is  evidently 
a  fund  created  by  the  consumers  upon  which  they  are  compelled 
to  pay  interest  and  which  in  reality  has  never  been  expended 
by  the  company.  Not  depreciation  fund,  but  actual  payments 
for  renewals,  etc.,  should  be  used  in  finding  going  value. 

An  objection  which,  if  sound,  would  invalidate  the  whole 
theory  of  going  value  is  that  the  normal  rate  of  return  includes 
an  amount  which  represents  a  return  on  the  capitalized  value 
of  normal  deficits.  This  assumes  that  under  competition  the 
marginal  producer  cannot  amortize  deficits,  but  can  get  only  a 
normal  return  on  such  outlays.  And  while  it  is  quite  true  that 
price  would  tend  always  to  the  lowest  point,  or  that  deficits 
would  be  capitalized  and  not  amortized,  for  the  great  majority 
of  competitive  businesses  these  deficits  are  negligible,  since  the 
businesses  begin  in  a  small  way  and  grow  gradually.  In  the 
case  of  businesses  which  are  established  on  a  large  scale,  or 
which  are  monoi)olistic,  deficits  can  usually  be  made  up.  Con- 
sequently, the  normal  rate  of  return  does  not  include  the  capital- 
ized value  of  any  deficits. 

In  contrast  with  the  theory  of  going  value  is  the  theory  of 
going  concern  value.  This  theory  is  well  expressed  by  one  of 
its  leading  exponents  as  follows.'*' 

"Going  value  Is  defined  as  the  value  of  a  created  Income.  While  It 
pertains  to  the  business  rather  than  to  the  physical  plant,  it  is  never- 


**  state  Journal  Print hif;  Co.  v.  Madison  Gas  and  Electric  Co.,  4  \y.  R. 
C.   R.   501,   580. 

"  Alvord.  J.  W..  Proceedings  of  the  American  Water  Works  .Association. 
1909.   pp.    184-279. 
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theless  true  that  in  any  just  determination  of  the  reproduction  cost  of 
a  property  it  is  as  real  an  element  in  this  reproduction  cost  as  is  the 
cost  of  reproducing  pipe  lines,  etc.  As  a  means  of  determining  going 
value,  the  comparative  method  is  suggested.  This  consists  in  an  analy- 
sis of  the  relative  net  earnings  or  return  to  be  derived  from  the 
existing  plant  as  compared  with  that  from  a  hypothetical  'comparative 
plant'  which  is  assumed  to  be  built  on  the  date  of  valuation  and  to 
acquire  the  business  of  the  existing  plant  in  the  territory  served  by 
it,  as  rapidly  as  possible,  under  non-competitive  conditions.  The  sum 
of  the  present  worths  of  the  annual  excess  in  net  earnings,  or  return, 
from  the  existing  plant  as  compared  with  those  from  the  comparative 
plant,  in  the  period  of  years  from  the  date  of  valuation  to  the  time 
when  the  earnings  of  the  comparative  plant  can  reasonably  be  assumed 
to  equal  those  of  the  existing  plant,  is  then  the  measure  of  the  going 
value  of  the  existing  plant.  It  represents  the  amount  which  the  pur- 
chaser could  afford  to  pay  for  the  existing  property  with  its  estab- 
lished  income,  in  excess  of  the  value  of  its  bare  physical  plant.'"" 

Put  into  figures,  this  last  sentence  means  that  if  $100,000  has 
been  invested  in  physical  items,  if  the  annual  return  is  $20,000, 
and  if  the  ordinary  interest  rate  is  8  per  cent,  since  the  plant 
would  be  valued  in  the  market  at  about  $250,000  the  going  value 
is  $150,000,  for  that  sum  represents  the  amount  a  purchaser 
could  afford  to  pay  for  the  plant  with  its  established  income,  in 
excess  of  the  value  of  its  bare  physical  property.  It  is  evident 
that  this  method  assumes  the  whole  point  to  be  proved.  It  assumes 
that  the  existing  income  is  fair.  If  that  is  true  it  is  more  or  less  a 
waste  of  time  to  find  "going  value."  And  it  is  certainly  a 
perversion  of  logic  to  assume  an  income  fair  in  order  to  prove  it 
fair.  The  trouble  with  the  method  lies  in  the  fact  that  it  at- 
tempts to  api)roacli  the  problem  of  fair  value  from  a  value  point 
of  view  rather  than  from  a  cost  point  of  view. 

Tile  result  of  this  method  we  call  going  concern  value.  Going 
value  we  use  to  refer  to  tlie  results  of  the  method  which  discovers 
actual  deficits.     This  distinction  is  vital. 

We  need  nut  delay  the  discussion  to  take  up  the  conjectural 
nature  of  the  developmental  period.  AVhile  it  might  be  worth 
while  to  go  into  a  discussion  of  this  point  if  there  were  any 
semblance  of  validity  in  the  so-called  comparative  method,  it  is 


"•  Italics  by  the  author. 
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SO  obviously  fallacious  that  no  good  can  come  from  showing  up 
minor  weaknesses. 

Bond  Discounts 

Three  elements  may  be  present  in  bond  discounts:  brokerage 
charges,  defen-ed  interest,  and  poor  credit. ^^ 

Brokerage  charges  may  be  defined  as  the  "expense  necessary 
to  be  paid  a  reputable  broker  for  making  a  full  investigation 
into  the  costs  and  prospects  of  an  inviting  public  service  enter- 
prise and  a  reasonable  compensation  for  inducing  his  clientage 
to  invest  in  well  secured  bonds  and  securities  of  such  corpora- 
tion. "^*  This  item  is  clearly  a  cost  of  the  service  to  the  public. 
All  this  assumes,  however,  that  the  relation  between  bonds  and 
stocks  is  reasonable.  If  a  company  should  attempt  to  finance 
its  whole  construction  by  bonds,  this  w^ould,  evidently  enough, 
not  be  a  legitimate  financial  transaction  and  bond  discount 
would  be  excluded  from  value.  Probably  bonds  should  not 
often  exceed  50  per  cent  of  the  total  outstanding  securities  or 
rather  investment.  With  the  growth  of  regulation,  this  percen- 
tage may  well  rise  to  70  per  cent  or  even  to  75  per  cent  of  invest- 
ment, for  regulation  should  always  have  in  mind  the  approxi- 
mation of  investment  rather  than  speculative  conditions  for 
public  utilities. 

A  normal  brokerage  charge  is  about  5  per  cent  of  a  bond 
issue.  Hov/ever,  the  actual  brokerage  charge  paid  must  be  the 
criterion  of  value.  If  the  amount  i)aid  exceeds  5  per  cent  there 
is  prima  facie  case  against  allowing  the  excess. 

Aside  from  brokerage  charges,  discount  may  be  due  to  mone- 
tary conditions.  If  the  ordinary  interest  rate  on  well  secured 
bonds  is  5  per  cent  an<l  bonds  are  issued  at  4  per  cent  it  is  evi- 
dent that  such  bonds  would  sell  somewhere  around  85.  This 
sort  of  discount  is  equivalent  to  deferred  interest  payment.  In- 
terest at  4  i)er  cent  plus  a  fund  accumulated  to  pay  off  the 
discount  at  maturity  would  amount  to  5  per  cent.  The  total 
payment  made  by  the  consumer  would  not  be  different  in  the 


"  Capitalized   rl.sk   might    appear   in   bond    discount.      But    it   is   uiidcibtedly 
preferable  to  take  care  of  tliis   item   under   stock  discount. 

"Whltten.    Valuation    of    Public   Service    Corporations,    p.    268. 
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two  cases.  Fluctuations  in  the  money  market  necessitate  selling 
bonds  below  par.  There  can  be  no  doubt  of  the  legitimacy  of 
such  a  transaction,  and  the  discount  should  be  cared  for  in  rates. 

The  money  market  may  fluctuate  so  as  to  cause  bonds  to  sell 
above  par.  In  this  case  the  pi'emiurn  should  accrue  to  the  con- 
sumer who  must  pay  the  interest  charges. 

Bonds  may  sell  below  discount  because  of  bad  credit.  In  this 
case,  if  the  discount  is  taken  care  of  in  capitalization  or  in  rates, 
the  poorer  the  credit  of  the  company,  the  higher  the  capitalization 
or  the  higher  the  rates.  In  fact,  the  consumer  should  pay 
nothing  for  poor  credit,  no  matter  to  what  it  may  be  due.  If 
it  exists,  the  investor  should  suffer  any  resultant  loss. 

Where  outstanding  bonds,  or  bonds  and  stocks,  are  grossly 
in  excess  of  investment,  no  consideration  should  be  given  to 
bond  discount  in  general.  It  is  clear  that  bonds  and  stocks  must 
bear  a  reasonable  relation  to  investment  before  any  general  al- 
lowance for  discount  is  legitimate.  However,  a  reasonable 
brokerage  charge  on  that  portion  of  the  bonds  which  do  bear  a 
reasonable  relation  to  investment  may  properly  be  allowed. 

Franchises 

In  cases  where  franchises  have  been  paid  for  openly  by  the 
public  utility  they  must  be  allowed  in  value.  The  practice  of 
charging  for  franchises  is  not  general  and  should  be  discon- 
tinued for  it  is  manifestly  a  vicious  method  of  taxation.  Since 
the  function  of  a  franchise  is  to  guarantee  investment  perman- 
ency, it  sliould  be  considered  only  in  a  jiurchase  case. 

Risk 

Risk  is  a  cost  of  production  that  nuist  be  paid  by  the  con- 
sumer. This  problem  is  treated  in  the  section  on  the  rate  of 
return.^'* 

Standardized  Operating  Costs 

Aside  from  the  determination  of  the  investment  in  the  plant, 
fair  value  requires  the  determination  of  current  expenditure  or 
operating  expenses.     Tlie  importance  of  this  phase  of  valuation 

'*  Infra,  p.  78. 
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is  evident  when  it  is  recalled  that  from  65  per  cent  to  70  per 
cent  of  the  gross  incomes  of  railways  is  used  in  operating  ex- 
penses. The  problem  is:  How  determine  if  this  expenditure 
is  fair?  This  brings  us  face  to  face  with  the  problem  of  ef- 
ficiency. If  the  railways  ai-e  run  efficiently,  the  expenditures 
are  fair;  if  inefficiently,  the  expenditures  are  unfair.  If  the 
latter  condition  prevails  the  question  becomes:  May  regulation 
effectively  take  .steps  to  penalize  bad  management?  On  the 
other  hand,  the  question  of  rewarding  exceptionally  good  man- 
agement arises.  Would  the  cost  of  such  a  degree  of  regulation 
completely  defeat  its  own  ends'?  Supra-marginal  or  sub-mar- 
ginal management  can  be  determined  only  if  marginal  co.sts  are 
determinable.  A  question  of  mucli  import  tlien  is:  What  are  the 
methods  by  which  marginal  costs  are  determined?  These  are 
all  ([uestions  of  standardized  operating  costs. 

Are  the  railways  run  efficiently?  There  has  been  much  talk 
of  late  about  the  inefficiency  of  American  railways,  all  of  which 
has  been  .summarized  in  the  catchy  expression,  "wasting  a  mil- 
lion a  day. ' '  The  authority  for  this  statement  arrived  at  his 
conclusions  by  applying  the  results  of  certain  experiments  on 
the  Atchison,  Topeka  &  Sante  Fe  Railway  Company  to  the  rail- 
ways of  the  country  as  a  whole.*"  Conditions  were  exceptional 
during  the  time  of  these  experiments,  for  a  strike  had  just  been 
closed,  and  high  speed  steel  for  cutting,  etc.,  had  just  been  in- 
troduced, both  of  which  conditions  would  tend  to  lower  costs 
materially.  Moreover,  certain  units  rested  on  the  fallacious  a.s- 
.sumption  that  costs  of  repairs  varied  directly  with  weight,  as, 
in  the  case  of  locomotives,  it  was  assumed  that  one  locomotive 
twice  as  heavy  as  anothei'  would  cost  twice  as  mucli  to  keep  in 
I'cpair.  Con.sefiuently,  not  much  reliance  can  be  placed  in  the 
conclusions  reached  in  this  case. 

Nor  can  one  very  satisfactorily  compare  railways  with  or- 
dinai-y  Tiiaiuifactui'ing  plants  and  mercantile  businesses  in  the 
matter  of  efficiency.  Four  reasons  may  be  assigned  for  this: 
(1)   the  Large  area  and  extent  of  activity  of  the  i-aihvays,   (2) 


"Mr.  Emerson  is  the  nutliority  for  the  .statement.  See  Cunningham.  W. 
J.,  Scientific  Management  in  the  Operation  of  Railroads  In  Quarterly  Jour- 
nal of  Economics,  25:   545   et  seq. 
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the  lack  of  uniformity  in  the  nature  of  work  in  most  parts  of 
the  railway  business,  (3)  the  necessity  for  continuous  serv- 
ice in  the  railway  business,  and  (4)  the  tactical  position  of 
labor  unions,  such  as  the  Brotherhood  of  Locomotive  Engineers. 
It  is  very  likely  that  increased  efficiency  could  be  obtained  by 
applying  the  principles  of  scientific  management  to  some  of  the 
shops  of  railways,  but  this  system  cannot  be  assumed  to  be 
applicable  to  the  railway  business  as  a  whole. 

Even  if  it  could,  it  would  be  unfair  to  assume  that  a  system 
which  is  new,  and  in  effect  in  less  than  1/10  of  one  per  cent  of 
the  manufacturing  businesses  of  the  country,  ought  to  be  in 
effect  in  that  business — the  railway  business — where  obviously 
its  application  would  be  most  difficult.*^ 

Unit  operating  costs  will  not  furnish  safe  bases  for  efficiency 
determination.  Such  unit  costs  to  be  of  service  would  have  to 
be  quite  accurate,  which  would  require  a  classification  of  roads, 
a  classification  of  functions,  and  a  classification  of  types.  The 
latter  two  classifications  would  be  easy  enough  to  obtain,  but 
the  former  is  very  difficult,  if  not  impossible.  The  classifica- 
tion would  have  to  take  into  account  grades,  curvature,  density 
of  traffic,  directional  density  of  traffic,  nature  of  traffic,  number 
of  stops  per  mile  of  line  and  their  distribution,  water  supply, 
and  many  others.  Such  a  classification  which  would  result  in 
any  considerable  grouping  seems  utterly  unattainable,  and  cer- 
tainly would  not  be  serviceable  within  sufficiently  fine  limits 
to  afford  statistics  of  efficiency. 

Within  very  broad  limits  statistics  of  operation  are  useful.  In 
the  trunk  line  territory,  for  instance,  one  road  may  show  a  lo- 
comotive performance  sheet  with  13  cents  per  locomotive  mile 
for  repairs  while  the  average  for  the  territory  may  be  only  8 
cents.  Such  a  condition  would  suggest  inquiry  as  to  the  cause 
of  the  apparently  excessive  unit  costs.  For  this  and  other  rea- 
sons, statistical  departments  compile  and  disseminate  informa- 
tion on  every  important  detail  of  operation ;  the  units  are  com- 
pared with  the  units  of  other  roads,  with  divisional  units,  and 


*'  Decision   of    the    Interstate    Commerce    Commission    in   re    Advance    Kate 
case.  Feb.  22,  1911. 
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with  units  for  other  periods."  Thus  do  railways  check  up  unit 
costs.'*" 

Moreover,  through  various  associations,  such  as  the  American 
Railway  Association,  the  Master  Car  Builders'  Association,  the 
Master  Mechanics'  Association,  and  others,  the  railways  practice 
free  exchange  of  ideas  and  methods.  These  associations  make 
careful  studies  of  the  most  approved  ways  of  doing  things,  and 
careful  tests  of  the  most  approved  instruments  for  doing  them. 
One  may  cite  the  efforts  of  the  Master  Car  Builders'  Associa- 
tion and  its  experiments  with  the  air-brake  apparatus,  or  the 
efforts  of  the  IMaster  Mechanics'  Association  to  develop  a 
super-heater  and  mechanical  stoker,  or  the  efforts  of  the  Ameri- 
can Railway  Association  to  establish  a  clearing  house  for  inter- 
line car  records.  Thus  in  many  ways  are  the  railways  achiev- 
ing standardized  conditions  of  operation  and  standardized  costs 
of  operation.'*^ 

It  has  been  pointed  out  that 

"in  the  course  of  railroad  development,  there  was  first  an  era,  whlcli 
was  the  era  of  railroad  building.  Any  railroad  was  better  than  a 
wagon  road.  There  was  next  an  era  of  coordination  of  the  railroad 
service  and  finance  to  the  commercial  and  financial  conditions  as  a 
whole  with  which  the  railroads  were  called  upon  to  deal.  This  was 
the  time  of  traffic  organization  and  railroad  consolidation.  Next  came 
the  era  of  internal  adjustment  on  the  physical  and  mechanical  side: 
the  perfection  of  machinery,  cutting  down  grades,  strengthening 
bridges,  increasing  the  train  unit.  And  now  has  come  the  era  of 
sociological  adjustment.  The  human  part  of  the  machine  is  quite  as 
vital  as  the  steel  and  wooden  part  in  producing  efficiency,  and  so  In 
increasing  income."** 

To  meet  this  need  the  railways  are  pursuing  an  educational 
policy  through  changing  organization,  apprenticeships,  and  vo- 
cational schools.  The  effort  here  is  to  secure  efficiency  by  de- 
veloping men  capable  of  performing  the  exacting  duties  of  rail- 
roading.*'' 


"Cunnlnpham,  W.  J.,  Scientific  Mnnnoeinent  in  the  Operation  of  Railroads 
In  Quarterly  Journnl  of  Economics,   25  :    556. 

"Ihid.,   p.    556. 

"Eaton.  J.  S.,  Education  for  Efficiency  in  the  Railroad  Service,  U.  S. 
Bureau  of  Education  Rulletin,  pp.  1-11,  1909. 

«/bld.,  p.   73. 
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That  there  are  some  evidences  of  inefficiency  in  the  railway 
business  is  indisputable,  but  that  the  railways  are  less  efficient, 
in  view  of  the  problems  they  must  face  and  in  view  of  the  men 
available  for  railway  service,  than  the  average  mercantile  or 
manufacturing  plant  is  very  doubtful.  That  they  are  making 
laudable  efforts  to  secure  efficiency  is  clear:  that  they  are  tend- 
ing to  standardize  costs  is  also  evident,  and  the  very  process  of 
standardization  means  greater  efficiency.  We  have  no  way  of 
telling  with  certainty  just  what  is  the  status  of  efficiency,  but  we 
liave  good  evidence  that  it  approximates  the  average  of  efficiency 
in  other  lines  of  production. 

Can  regulation  effectively  increase  railway  efficiency?  First, 
can  this  be  done  by  supervision  of  operating  expenses?  It  is 
doubtful  if  the  government,  or  any  one  of  its  agencies,  is  in 
position  to  keep  up  Avith  the  progress  of  inventions,  etc.,  as 
well  as  railway  men.  It  would  certainly  necessitate  large  ex- 
pense to  do  so.  One  may  readily  conclude  that  with  efficiency 
appi'oximating  the  average,  the  cost  of  any  improvement,  in  so 
far  as  regulation  is  concerned,  would  offset  any  advantages. 
It  would  amount  to  substituting  management  for  supervision 
and  this  is  clearly  out  of  the  effective  scope  of  regulation. 

Through  standardized  reports,  with  scientific  classifications 
of  unit  costs,  regulation  can  assist  in  the  development  of  stand- 
ardized unit  costs  and  thus  in  the  development  of  efficiency. 
But  further  than  this  it  cannot  go.  We  conclude,  then,  that 
the  opei-ating  costs  of  railways  must  be  accepted  as  they  ai-e 
reported  l)y  the  railways,  and  regulation  be  confined  to  securing 
correct  and  scientific  reports.*® 

Tin:  Rate  of  Retttrn 

Obviously,  this  is  one  of  the  most  important  problems  in  val- 
Uiition.  The  lai'ye  invest tiicut  in  public  sei'vico  coi'poratious 
makes  it  very  significant  whether  5  per  cent  or  10  per  cent  be 
the  rate  of  return.  The  (luestion  we  now  attempt  to  answei'  is: 
What  principles  govern  the  detei'mination  of  the  rate  of  return"? 


*"  Although  the  problem  l.s  not  so  complicated  in  the  case  of  other  public 
utilities,  it  is  ncverthcles.s  true  that  regulation  cannot  ro  further  than  to 
secure  proper  reports. 
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The  economic  principles  are  not  complex,  but  the  practical 
application  of  them  presents  serious  difficulties.  Theoretically, 
the  rate  of  return,  assuming  actual  investment  as  the  basis  of 
returns,  should  be  that  rate  which  will  draw  into  the  public 
utility  business  that  amount  of  capital  which  would  flow  into 
such  businesses  under  the  operation  of  the  law  of  comparative 
costs.  Certainly,  if  20  per  cent  is  used  as  the  rate  of  return 
there  Avould  be  an  over-expansion  of  railway  building  relatively 
to  needs,  and  if  2  per  cent  were  used  there  would  come  about 
a  condition  of  stagnation  and  under-building  relatively  to  needs. 
The  test  of  the  adequacy  of  a  rate  is  whether  railway  building 
keeps  pace  with  estimated  economic  needs. 

This  rate  would  correspond  closely  to  the  competitive  rate 
of  return  with  certain  risk  adjustments.  But  the  importance 
of  the  railway  business  requires  over-building  rather  than 
under-building,  and  care  should  be  taken  not  to  bring  about 
a  condition  of  stagnation.  It  is  better  to  err  in  the  other  di- 
rection. From  the  practical  point  of  view,  a  categoi'ical  answer 
cannot  lie  given  to  tlie  question:  What  is  the  fair  rate  of  re- 
turn? All  that  can  be  done  is  to  point  out  the  theoretical 
principles,  and  the  practical  tests,  and  then  leave  it  to  some 
regulatory  body  to  cai'i-y  tliese.  as  closely  as  can  ])e.  into  effect. 

There  are  several  classes  of  investors.  For  present  purposes, 
we  may  divide  them  into  three  classes:  (1)  the  conservatives, 
who  want  a  high  degree  of  security  and  consequently  are  will- 
ing to  take  a  low  rate  of  return,  or  those  who  are  willing  to 
invest  in  bonds  of  well  developed  companies,  (2)  the  semi- 
conservatives,  those  who  will  take  some  ri.sk  and  who  want 
higher  rates  of  return,  or  those  who  will  invest  in  preferred 
stocks  and  discounted  bonds  of  fairly  well  developed  companies. 
and  (3)  the  speculative  class  who  want  at  once  high  rates  of 
return  and  prospeet  of  increase  in  value  of  capital  items,  or 
those  Avho  are  willing  to  assume  initial  risks  if  fair  prospect 
of  return  is  offered.*^ 

In  financing  concerns,  all  these  classes  of  investors  may  at 
one  time  or  another  be  economically  appealed  to,   and  regula- 


*' Allison.  J.   E.,    The  Rate  of  Return   In   Annals  of  the  American  Academy 
of  Political  and  Eocial  Science,  Vol.   53,  p.   176. 
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tive  policy  must  take  them  into  account.  No  matter  how 
thoroughly  risk  may  be  eliminated  after  a  plant  is  well  de- 
veloped, the  fact  remains  that  the  undertaking  of  new  enter- 
prises is  always  accompanied  by  more  or  less  risk,  it  is,  then, 
in  the  first  instance  to  the  speculative  class  that  appeal  must 
lie.  Uncertainty  as  to  what  the  initial  investor  may  expect 
leads  to  failure  to  undertake  initial  risks.  Regulative  policy 
should,  therefore,  be  definite  in  the  matter. 

Some  believe  that  the  solution  of  the  problem  of  initial  risks 
lies  in  capitalizing  risk. 

"At  the  present  time  there  is  almost  a  stagnation  in  the  building  of 
public  service  plants  or  railways  due  in  part  to  the  uncertainty  as  to 
what  capital  may  expect  as  a  reward  for  initial  risks.  If  a  group  of 
capitalists  should  determine  that  a  certain  interurban  would  eventually 
pay,  and  if  they  were  to  foresee  that  they  were  under  no  circumstances 
to  be  allowed  to  earn  upon  this  enterprise  a  return  any  greater  than 
they  could  obtain  from  a  similar  already  established  business,  it  is 
difficult  to  imagine  that  they  would  undertake  it.  Even  if  a  commis- 
sion were  to  assure  them  that  they  would  be  permitted  to  earn  a  very 
high  rate  of  return  for  the  first  few  years,  as  compensation  for  the  risk, 
the  immediate  answer  would  be  that  the  circumstances  of  a  new  enter- 
prise would  probably  prevent  the  earning  of  a  high  rate  of  return  dur- 
ing the  initial  period  even  if  permission  to  do  so  were  assured.  The 
investors,  therefore,  would  conclude  that  they  would  have  small  chance 
of  compensation  for  initial  risk;  for  no  matter  how  promising  the  en- 
terprise appears,  the  element  of  risk  in  a  new  business  is  always 
present.  As  time  goes  on  and  as  the  regulation  of  private  capital  in 
public  service  enterprises  Is  better  understood,  it  will  probably  be 
found  necessary  to  allow  a  lump  sum  capitalization  of  initial  risk  as 
an  inducement  to  obtain  the  capital,  and  this  risk  allowance  will  be 
permitted  to  earn  reasonable  returns  as  if  it  represented  real  money 
placed  in  the  service  of  the  public,  the  returns  to  be  permitted  after 
the  enterprise  has  developed  to  the  point  where  they  can  be  earned".** 

This  position  is  not  agreed  to  by  all.  Some  believe:  "The 
original  investor  is  entitled  to  a  return  commensurate  with  the 
risks  of  the  initial  enterprise.  This  higher  rate  of  return  should 
continue  for  a  reasonable  period ;  which  period,  however,  may 
be  reduced  by  reason  of  actual  excess  profits  sufficient  to  com- 
pensate for  initial  risks Public  utility  enterprises 

"  IhUl..  p.    175. 
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are,  however,  built  up  piece  meal,  and  upon  the  actual  risk  in- 
curred in  each  successive  extension  or  improvement  depends 
the  fair  rate  of  return  that  should  be  earned  for  a  reasonable 
period  upon  each  particular  increment  of  the  investment.  It 
may  be  said  that  in  a  well  established  and  successful  enterprise 
all  the  capital  needed  for  improvements  and  extensions  can  be 
obtained  at  a  low  rate  of  interest.  This  is  true.  But,  never- 
theless, extensions  and  improvements  cannot  usually  be  made 
without  risk  to  the  existing  profits  of  the  enterprise.  The  new 
extension  may  not  paj'  for  a  few  years  and  there  is  also  the  risk 
that  it  may  never  pay.  This  risk  is  borne  not  by  the  new  in- 
vestor but  by  the  investors  who  already  have  their  capital  in 
the  enterprise,  the  returns  on  which  may  be  jeopardized  by  the 
failure  of  the  new  extensions  to  develop  the  expected  business. 
The  fair  return  on  the  new  investment  should  be  measured 
therefore  by  the  actual  risk  to  the  profits  of  the  enterprise  by 
reason  of  the  new  extensions  rather  than  by  the  rate  at  which 
the  bonds  can  be  sold  to  secure  capital  for  the  extension.  The 
higher  rate  of  return  commensurate  Avith  the  initial  risk  should 
be  earned  on  each  separate  increment  of  capital  for  a  reasonable 
period  and  the  rate  should  then  drop  to  the  rate  that  would  be 
demanded  by  a  new  investor  in  purchasing  the  securities  of  the 
company."*®  "  i       ' 

Both  of  these  accounts  of  the  problem  recognize  risk  as  a  cost 
of  production  that  must  inevitably  be  paid  by  the  consumer. 
They  differ  in  the  method  of  payment.  The  former  holds  out 
for  capitalization  of  risk ;  the  latter  contends  for  rapid  amorti- 
zation of  risk.  The  capitalization  method  makes  a  more  defin- 
ite offer  in  that  it  fixes  a  certain  lump  sum  which  is  more 
tangible  than  the  mere  offer  of  higher  returns,  and  therefore, 
has  the  advantage  of  certainty.  It  also  appeals  to  investor 
psycho] ogA'  in  that  it  offers  opportunity  for  enhancement  of 
property  values.  Stock  bonuses,  and  the  fact  that  $100,000 
worth  of  3  per  cent  securities  will  sell  for  more  than  $50,000 
worth  of  6  per  cent  securities,  other  things  being  equal,  are 
evidences  of  this  phenomenon.  We  do  not  attempt  to  explain 
this  psychological  fact;  we  merely  note  it.     It  may  be  urged 


«»Whltten.   R.  H.,  Valuation  of  Public  f^rrvice  Corporations,  p.  709. 
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that  the  capitalization  method  distributes  the  cost  of  the  serv- 
ice rendered  by  a  raihvay.  for  instance,  over  a  longer  period 
of  time  and  that  from  the  social  point  of  view,  since  those 
who  come  after  are  to  use  the  plant,  this  is  desirable.  On  the 
other  hand,  it  may  be  said  that  the  risk  is  a  cost  which  does 
not  embody  itself  in  any  physical  item  and  disappears  with 
the  development  of  the  company.  It  may  be  urged,  there- 
fore, that  it  ought  to  be  paid  by  those  for  whom  it  is  under- 
gone, as  other  risks  will  have  to  be  paid  in  the  future  by  those 
for  whom  they  are  undertaken.  This  position  might  well  be 
used  by  the  capitalizationists,  for  they  would  merely  say  that 
the  risk  was  undertaken  for  all  those  who  use  the  plant,  and 
in  the  case  of  permanent  plants,  risk  should  be  spread  over 
the  whole  life  of  the  plant  by  capitalizing  it. 

Of  the  two  methods,  theoretically,  it  may  be  said  that  the 
one  which  offers  greater  certainty,  other  things  being  equal, 
is  the  more  sound.  This  position  would  lead  to  the  capital- 
ization method.  It  seems  to  offer  greater  certainty,  and,  there- 
fore, to  eliminate  some  risk.  From  two  points  of  view  then 
risk  should  be  capitalized.  First,  it  tends  to  lessen  the  gen- 
eral level  of  expenses  by  affording  greater  certainty,  and 
secondly,  it  spreads  the  total  risk  cost  over  the  whole  body  of 
consumers  for  whom  it  was  undertaken. 

The  appeal  to  all  classes  of  investors  tends  to  lessen  the 
general  expense  level.  The  appeal  is  made,  of  course,  through 
the  issue  of  various  grades  of  securities  bearing  different 
rates  of  return  according  to  risk.  By  the  speculative  class 
probably  a  return  of  less  than  8  per  cent  to  12  per  cent  would 
not  be  considered.  The  conservative  class  is  willing  to  take  4 
per  cent  to  5  per  cent,  but  is  unwilling  to  take  the  risk.  There- 
fore, it  would  be  impossible  to  finance  a  new  enterprise,  or 
an  extension,  at  4  per  cent  to  5  per  cent,  and  it  would  be  un- 
necessary to  permit  a  general  return  of  8  per  cent  to  12  per 
cent  as  there  is  usually  a  percentage  of  the  total  investment 
which  is  secure  enough  to  attract  the  4  per  cent  to  5  per  cent 
class.  Thus  by  issuing  various  grades  of  securities  it  is  pos- 
sible, through  risk  allocation,  to  vary  the  rates  of  return  in 
such  manner  that  the  level  of  expenses  is  reduced. 
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Capitalization  \t:rsus  Amortization 

AVe  have  passed  in  review  the  various  items  that  should 
receive  consideration  in  value.  In  every  case  actual  cost  has 
been  the  controlling  criterion.  Some  of  these  costs  are  em- 
bodied in  physical  items  and  some  represent  outlays  for  non- 
physical  items.  The  question  we  now  propose  is:  What  costs 
should  be  capitalized  and  what  costs  should- be  amortized? 

In  general,  it  may  be  said  that  each  generation  should  bear 
the  costs  of  the  services  it  enjoys.  The  present  should  not 
endow  the  future,  nor  should  it  saddle  the  future  with  debts. 
In  the  case  of  physical  items,  the  present  generation  of  con- 
sumers obviously  should  pay  no  more  than  necessary  to  hand 
them  on  to  the  next  generation  in  efficient  condition.  For  this 
reason,  of  course,  physical  items  should  be  capitalized.  For 
this  reason  also  the  accumulation  of  a  depreciation  fund  beyond 
that  necessary  to  meet  actual  renewals,  etc.,  is  not  favored.  The 
difference  between  cost  new  and  cost  new  less  depreciation,  as 
interpreted  from  the  market  value  point  of  view,  is  thus  not 
amortized. 

In  the  case  of  non-physical  items,  they  should  be  amortized 
during  the  life  of  the  plant,  for  in  this  manner  each  consumer 
pays  a  proportionate  share  of  these  sorts  of  costs.  But  since 
public  utilities  are  permanent  businesses,  it  would  seem  that 
such  items  should  be  capitalized  and  not  amortized. 

In  the  case  of  brokerage  charges  amortization  should  take 
place  during  the  life  of  the  bonds,  for  otherwise  there  is  a 
cumulative  pa.ssing  of  non-physical  costs  to  the  future. 

Three  Theories 

Running  through  the  discussion  there  are  elements  of  three 
distinct  theories:  the  investment  theory,  the  cost  of  repro- 
duction theory,  and  the  market  value  theory. 

The  mai-ket  value  theory  obviously  denies  the  validity  of 
rate  regulation  and,  therefore,  need  not  engage  attention. 

Of  the  cost  of  reproduction  theory  there  are  three  types: 
(1)  cost  of  reproducing  the  existing  plant  in  the  present,  (2) 
cost  of  reproducing  the  existing  plant  under  actual  conditions 
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of  construction,  and  (3)  cost  of  reproducing  an  equally  effi- 
cient substitute  plant  or  utilizing  new  opportunities.  Of  the 
investment  theory  there  are  two  types:  (1)  investment  in- 
terpreted as  a  function  of  one  variable,  i.  e.,  actual  cost,  and  (2) 
investment  interpreted  as  a  function  of  two  variables,  i.  e.,  actual 
outlay  and  changing  price  levels. 

It  is  perfectly  obvious  that  investment  interpreted  as  a  func- 
tion of  two  variables  and  cost  of  reproduction  under  actual  con- 
struction conditions  come  to  the  same  thing.  The  results  are 
believed  to  be  socially  good. 

The  substitute  plant  doctrine  must  be  discarded  since  it  re- 
sults in  higher  expense  levels  than  exist  if  present  plant 
is  used.''"  The  cost-of-reproduction-under-present-conditions 
theory  approaches  the  problem  from  a  private  point  of  view  and 
fundamentally  destroys  equal  opportunity  in  its  treatment  of 
land.^^  The  investment  theory  Avhich  fails  to  take  into  account 
changing  price  levels  is  subversive  of  equal  opportunity.^^ 


"^  Supra,  p.  44. 
*>  Supra,  p.  53. 
'"  S7ipra,   p.   32. 
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CHAPTER  IV 
FAIR  VALUE  AND  THE  MARGINAL  RAILWAY 

Two  Margins 

Two  problems  present  themselves.  First,  where  two  or  more 
railways  serve  the  same  points,  ought  rates  to  be  based  on  the 
expenses  of  the  most  efficient  road?  Second,  is  it  possible  to 
reward  superior  business  efficiency  in  fixing  railway  rates? 
These  are  known  as  the  extensive  and  intensive  margin  prob- 
lems. 

The  Extensive  Margin 

Remnants  of  competition  in  the  characteristically  monopolistic 
railway  business  give  rise  to  the  first  problem.  From  the 
economic  point  of  view,  it  would  seem  that,  in  the  long  run,  the 
expenses  of  the  most  efficient  road  should  control  rates. ^  This 
would  be  a  full  application  of  the  law  of  comparative  costs, 
and  would  correspond  closely  to  what  would  happen  under 
normal  competition,  or  under  monopoly  if  monopoly  were  fully 
developed  and  regulated.  Since  it  would  mean,  under  present 
conditions,  that  the  more  inefficient  roads  could  not  be  operated 
profitably,  it  has  seemed  to  some  that  it  is  necessary  to  fix 
rates  so  as  to  cover  costs  of  the  less  efficient  railways.  This 
would  pei-mit  a  price  determined  surplus,  analogous  to  rent, 
to  accrue  to  the  supra-marginal  road.  There  would  be  the 
same  justification  for  diffusing  such  a  surplus,  through  taxa- 
tion or  otherwise,  as  exists  for  diffusing  all  surpluses  which 
arise  from  the  fact  of  differential  position  or  non-reproduci- 
bility. 


'  Of  course,  at  any  particular  time,  rates  woud  have  to  be  made  high 
enough  to  cover  costs  on  the  differential  roads  necessary  to  handle  ex- 
isting trafflc.      The   theory   of  competitive   prices  la   here   applied. 
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The  contention  that  rates  should  cover  costs  on  the  marginal 
road  may  be  disposed  of  briefly.  In  the  first  place,  it  would 
mean  a  contravention  of  the  doctrine  of  comparative  costs  on  a 
large  scale  and,  therefore,  an  increase  in  general  expense 
levels.  In  the  second  place,  the  policy  of  creating  price  de- 
termined surpluses  would  result  in  a  vicious  indirect  consump- 
tion tax  far  removed  from  the  fundamental  basis  of  taxation. 
For  these  two  reasons,  rates  based  on  the  expenses  of  the  mar- 
ginal road  cannot  be  justified. 

Eates  in  this  country  are  now  so  fixed  as  to  cover  mar- 
ginal road  costs  which  is  a  result  of  a  misconception  of  the 
nature  of  the  railway  business.^  Notwithstanding  this,  it  is 
possible,  by  gradually  changing  the  basis  of  rates  to  the  costs 
as  determined  by  the  most  efficient  roads,  to  bring  rate  systems 
into  accord  with  sound  theory.  Capital  transfers  could  easily 
be  made  if  sufficient  time  were  allowed.  Economically,  such  a 
transition  is  desirable  and  should  become  a  tenet  of  regulative 
policy. 

In  the  beginning,  rates  might  be  adjusted  so  as  to  prevent 
any  expansion  of  the  marginal  road.  Afterwards,  a  more 
thoroughgoing  policy  could  be  instituted.  The  result  would 
be  that  the  differential  roads  would  become  local  and  serve 
transportation  needs  in  an  economic  manner — precisely  what 
ought  to  happen. 

If  one  could  show  that  certain  social  and  political  consid- 
erations were  of  more  importance  than  economic  considerations, 
of  course,  the  policy  would  be  modified.  For  instance,  the 
dispersion  of  population  may  be  so  desirable  socially  as  to 
justify  the  extra  cost  involved  in  making  rates  on  mai'ginal 
road  expenses.  This  would  be  analogous  to  costly  tariff  pro- 
visions which,  entirely  contrary  to  the  principles  of  compara- 
tive costs,  are  justified  for  social  and  political  reasons.  The 
case,  however,  must  be  clear. 

Certainly  the  present  system  which  merely  changes  the  lo- 


*Thls  condition  is  being  perpetuated  by  the  provisions  of  the  Sherman 
Anti-trust  law  and  the  anti-pooling  clause  of  the  Interstate  Commerce  Act. 
Statutes,  Booner  or  later,  must  recognize  the  essentially  monopolistic  nature 
of  the  railway  business.  Competition  cannot  be  forced.  Full  monopoly, 
under  government  supervision,  Is  the  only  feasible  and  economic  develop- 
ment. 
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cation  of  cities  from  economically  favorable  to  economically 
unfavorable  situations  is  not  justified.  It  is  not  likely  "that 
the  percentage  of  population  in  cities  Avould  be  appreciably 
affected,  although  the  cities  might  be  somewhat  fewer  in  num- 
ber and  more  populous,  for  granting  the  same  inertia  and 
business  organization,  the  ratio  of  urban  to  rural  population 
depends  on  the  relative  profitableness  of  industrial  and  ag- 
ricultural pursuits.  At  any  rate,  the  policy  could  be  instituted 
and  then  if  unsocial  results  should  appear,  which  is  unlikely, 
it  could  be  stopped,  and  any  approximation  to  more  economic 
conditions  would  be  desirable. 

Territorial  monopolization  is  a  more  difficult  way  of  doing 
the  same  thing.  Under  this  plan,  the  most  efficient  parts  of 
the  system  would  be  used  for  through  traffic  and  the  differen- 
tial parts  for  local  traffic — precisely  what  would  happen  under 
a  system  of  rates  based  on  the  expenses  of  the  supra-marginal 
road.  The  difficulties  in  the  way  of  achieving  the  monopoliza- 
tion scheme  are  numerous  and  obvious.  The  simpler  way  is 
to  fix  rates  directly  on  costs  as  determined  by  the  standard 
roads. 

The  Intensive  Margin 

Another  phase  of  the  marginal  road  problem  arises  in  con- 
nection with  the  question  of  efficient  management  and  wis- 
dom in  the  choice  of  locations.  This  is  the  intensive  margin 
problem. 

If  it  were  possible  to  work  out  some  scheme  of  average 
operating  costs,  it  would  be  possible  to  allow  for  superior 
managerial  ability.  But  it  is  not  possible,  for  the  complexity 
of  the  railway  business  throws  so  many  considerations  into 
the  study  that  statistics  of  this  sort  are  unattainable.  Within 
very  broad  limits,  as  we  pointed  out  in  the  discussion  of  stand- 
ardized operating  costs,  such  figures  are  useful,  but  as  a  basis 
for  the  determination  of  efficiency  in  operation  they  are  not, 
for  they  cannot  be  determined  within  sufficiently  fine  limits. 

Maximum  rates  allow  a  certain  play  for  efficiency  and  dif- 
ferential returns  under  improved  operating  conditions.  Be- 
yond this  efficiency  cannot  be  cared  for.       However,  the  in- 
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vestor  is  in  no  position  to  complain,  for  there  is  permitted  to 
him  what  he  could  get  elsewhere;  the  management  cannot  com- 
plain, for  differences  in  salaries  recognize  differences  in  ability ; 
and  the  consumer,  if  all  roads  are  placed  on  the  margin,  has  no 
ground  for  complaint,  for  marginal  roads  would  determine 
rates  anyway.  Consequently,  we  conclude  that  it  is  not  vitally 
necessary  to  allow  for  theoretical  differences  in  efficiency. 

The  scheme  of  territorial  valuation  covers  the  case  of  super- 
ior judgment  in  the  selection  of  rights  of  way,  and  penalizes 
bad  judgment.^  This  plan  needs  some  explanation.  Suppose 
railways  A,  B  and  C  serve  two  points  D  and  E.  And  suppose 
the  respective  costs  of  the  roads  to  be  $20,000,000,  $30,000,000 
and  $50,000,000,  or  a  total  of  $100,000,000.  This  total  would 
be  the  basis  of  rates.  Assume  8  per  cent  to  be  the  fair  rate  of 
return,  or  an  annual  territorial  return  of  $800,000.  Rates 
may  be  adjusted  so  that  A  will  make  $400,000,  or  20  per  cent 
of  its  cost  annually ;  B,  $200,000,  or  6  2/3  per  cent  of  its  cost ; 
C,  $200,000,  or  4  per  cent  of  its  cost.  In  this  manner  the  road 
with  the  superior  location  would  make  a  comparatively  large 
return  to  its  investment,  and  the  differential  roads  compara- 
tively small  returns.  This  would  allow  for  superior  judg- 
ment in  selecting  locations ;  more  significantly,  it  would  put 
an  end  to  the  building  of  useless  roads  between  competitive 
points ;  and  it  would  have  the  effect  of  causing  a  transfer  of 
capital  from  the  sub-marginal  to  the  supra-marginal  road. 
Thus  it  would  have  the  same  effect  that  basing  rates  on  the 
expenses  of  the  most  efficient  roads  would  have.  The  total  re- 
sult would  be  to  localize  the  less  efficient  roads.  As  a  method 
of  making  the  transfer  to  the  cost  basis,  territorial  valuation 
may  be  of  profound  significance. 


'■'  Dunn,   S.  O.,  Railway  Efficiency  and  Advanced  Freight  Rates  in  Journal 
of  Political  Economy,  Feb.  1915,  p.   142. 
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CHAPTER  V 
THE  LEGAL  THEORY  OF  FAIR  VALUE 

Judicial  Review 

The  first  significant  fact  in  the  development  of  the  legal 
theory  of  fair  value  is  the  doctrine  of  judicial  review,  A  very 
brief  exposition  of  the  leading  cases  in  the  growth  of  the  doc- 
trine will  serve  to  give  an  insight  into  the  legal  attitude  to- 
ward rate  regulation. 

In  the  Granger  cases,  1876,  of  which  Munn  vs.  Illinois  is 
the  best  known,  the  Supreme  Court  of  the  United  States  held 
that  the  exercise  of  the  police  power  in  fixing  rates  was  a  legis- 
lative function  and  that  the  determination  of  reasonableness 
in  rate  matters  was  solely  a  legislative  question.  Said  Chief 
Justice  Waite,  speaking  of  any  public  business : 

"It  is  insisted,  however,  that  the  owner  is  entitled  to  a  reasonable 
compensation  for  its  use  even  though  it  be  clothed  with  a  public  inter- 
est, and  that  what  is  reasonable  is  a  judicial  and  not  a  legislative  ques- 
tion. As  has  already  been  shown  the  practice  has  been  otherwise.  In 
countries  where  the  common  law  prevails,  it  has  been  customary  from 
time  immemorial  for  the  legislature  to  declare  what  shall  be  reasonable 
under  such  circumstances,  or  perhaps  more  properly,  to  fix  a  maximum 
beyond  which  any  charge  would  be  unreasonable. . . .  We  know  this  Is 
a  power  which  may  be  abused,  but  that  is  no  argument  against  its  ex- 
istence. For  protection  against  abuses  by  the  legislature  the  people 
must  resort  to  the  polls,  not  to  the  courts.'" 

Passing  over  minor  steps  in  the  development  of  the  doctrine, 
we  come  at  once  to  the  next  major  step,  the  Minnesota  Rate 
case  of  1889.'*'  In  this  ease  Mr.  Justice  Blatchford,  for  the 
court,  said : 

"The  question  of  the  reasonableness  of  a  rate  of  charge  for  transpor- 


^  Munn  vs.  Illinois.  94  U.  S.  113. 

'Chicayo,  Milwaukee  d  St.  Paul  Ry.  Co.  vs.  Minnesota,  134  U.   S.  41S 
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tation,  involving,  as  it  does,  the  element  of  reasonableness  both  as  re- 
gards the  company  and  as  regards  the  public  is  eminently  a  question 
for  judicial  investigation,  requiring  due  process  of  law  for  its  deter- 
mination. If  the  company  is  deprived  of  the  power  of  charging  reas- 
onable rates  for  the  use  of  its  property,  and  such  deprivation  takes 
place  in  the  absence  of  an  investigation  by  judicial  machinery,  it  is 
deprived  of  the  lawful  use  of  its  property,  and  thus  in  substance  and 
effect,  of  the  property  itself  without  due  process  of  law  and  in  viola- 
tion of  the  constitution  of  the  United  States." 

This  case,  which  was  decided  by  a  six  to  three  vote,  did  not 
involve  rates  made  directly  by  a  legislature,  but  those  made 
by  a  commission.  It  was  thought  at  the  time,  however,  and 
subsequent  development  proved  the  correctness  of  the  conten- 
tion, that  Munn  vs.  Illinois  had  been  reversed.  Mr.  Justice 
Bradley,  in  a  dissenting  opinion,  said: 

"The  majority  say,  in  effect  if  not  in  words,  that  the  final  tribunal 
of  arbitrament  (in  rate  matters)  is  the  judiciary.  I  say  it  is  the  legis- 
lature. I  hold  that  it  is  a  legislative  question,  not  a  judicial  one.... 
It  may  be  that  our  legislatures  are  invested  with  too  much  power, 
open  as  they  are  to  influences  so  dangerous  to  individuals,  corporations, 
and  societies.  But  such  is  the  constitution  of  our  republican  form  of 
government  and  we  are  bound  to  abide  by  it  until  it  can  be  corrected 
in  a  legitimate  way". 

In  the  short  space  of  thirteen  years,  the  court,  in  the  in- 
terpretation of  constitutional  property  guarantees,  which  in 
the  case  amounts  to  judicial  legislation,  had  put  important 
limitations  about  the  legislative  exercise  of  the  police  power. 
No  longer  must  appeal  lie  to  the  polls  for  redress  against  un- 
reasonable use  of  the  regulatory  power.  This  case  marks  the 
turning  point  in  the  regulation  of  rates  in  this  country.  By 
1898  all  dissent  to  the  doctrine  of  judicial  review  had  dis- 
appeared.^ 

The  fundamental  idea  in  the  doctrine  is,  obviously,  a  pro- 
hibition, imposed  on  the  states  by  the  fourteenth  amendment 
to  the  Federal  constitution,  against  taking  property,  through 


•A  full  account  of  the  doctrine  may  be  found  In  Smalley's  Railroad  Rate 
Control  In  Publications  of  the  American  Economic  Association,  Vol.  7,  3rd 
series,    page    422. 


[462] 


WHALING— FAIR   VALUE:   ECONOMIC   AND  LEGAL  PRINCIPLES      91 

rate  regulation,  without  due  process  of  law,  or  just  compensa- 
tion. Attention  may  be  called  to  the  fact  that  the  fifth  amend- 
ment to  the  constitution  imposes  the  same  prohibition  upon  the 
Federal  government. 

More  specifically,  the  doctrine  of  judicial  review  means  judi- 
cial power  to  define  the  content  of  property.  Property  rights 
are  defined  in  the  constitution,  and  the  court,  as  interpreter 
of  the  constitution,  must  ultimately  give  meaning  to  the  con- 
stitutional pronouncements  concerning  property.  Since  val- 
uation is  essentially  a  defining  of  property  rights  the  courts 
ultimately  control  valuations.  It  matters  not  how  much  the 
result  may  be  affected  by  what  commissions  may  think,  the 
legal  theory  of  fair  value  is  necessarily  controlling  in  mat- 
ters of  rate  regulation.  Thus  it  becomes  of  vital  importance 
to  study  the  court's  position. 

The  Police  Power  and  Property 

We  may  digress  for  a  moment  to  point  out  the  nature  of 
the  police  power  and  its  relation  to  institutional  definition. 

In  the  first  place,  the  police  power  cares  for  public  wel- 
fare. It  "aims  to  secure  and  promote  public  welfare."*  This 
assumes  a  social  point  of  view.  "The  care  of  public  welfare, 
or  internal  public  policy,  has  for  its  object  the  improvement 
of  social  and  economic  conditions  affecting  the  community  at 
large  and  collectively,  with  a  view  to  bringing  about  the 
greatest  good  to  the  greatest  number."'  It  is  clear  then  that 
public  policy  "assumes  the  superiority  of  social  over  individual 
welfare. ' '" 

In  the  second  place,  the  police  power  both  restrains  and  com- 
pels. It  may  act,  therefore,  negatively  and  positively ;  de- 
structively and  constructively.  It  may,  in  other  words,  restrain 
discrimination  and  compel  just  rates. 

In  the  third  place,  the  police  power  is  a  dynamic  force. 
The  police  power  is  the  "expression  of  social,  economic  and 
political  conditions.     As  long  as  these  conditions  continue  to 


*  Freund,  E.,   The  Police  Power,  p.  3. 
^Ibid.,  p.   5. 
*Ibid.  p.   11. 
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change  the  police  power  must  continue  to  be  elastic,  i.e.,  capable 
of  development,"^ 

Broadly,  the  police  power  is  the  power  to  determine  public 
policy  in  the  light  of  changing  social,  economic  and  political 
conditions.     It  is,  therefore,  a  power  of  tremendous  importance. 

There  are  two  general  phases  of  this  power,  namely,  public 
policy  in  relation  to  liberty,  and  public  policy  in  relation  to 
property.  "The  maxim  of  the  power  is  that  every  individual 
must  submit  to  such  restraint  on  the  exercise  of  his  liberty  and 
of  his  property  as  may  be  required  to  remove  or  reduce  the 
abuse  of  these  rights."^  In  rate  questions  we  deal  only  with 
the  latter  of  these  two  phases:  that  of  public  policy  in  rela- 
tion to  property. 

In  Munn  vs.,  Illinois  the  Supreme  Court  laid  down  the  fol- 
lowing fundamental  doctrine: 

"This  brings  us  to  inquire  as  to  the  principle  upon  which  this  power 
of  regulation  rests,  in  order  that  we  may  determine  what  is  within  and 
what  without  its  operative  effect.  Looking  then  at  the  common  law, 
from  whence  comes  the  right  which  the  constitution  protects,  we  find 
that  when  private  property  is  'affected  with  a  public  interest'  it  ceases 
to  be  juris  privati  only.  This  was  said  by  Lord  Chief  Justice  Hale 
more  than  two  hundred  years  ago  in  his  treatise  De  Portibus  Maris, 
and  has  been  accepted  without  objection  as  an  essential  element  of  the 
law  of  property  ever  since.  Property  does  become  clothed  with  a  public 
interest  when  used  in  such  a  manner  as  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  in  which  the  public  has  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that  use,  and  must  submit  to 
be  controlled  for  the  common  good  to  the  extent  of  the  interest  he  has 
created.'" 

This  principle  is  clearly  not  static.  What  constitutes  "of 
public  consequence"  or  "a  public  interest"  depends,  obviously, 
on  the  nature  of  economic,  social,  and  political  relations  at 
any  particular  time.  It  is  essentially  a  direct  announcement 
of  the  fact  that  property  must  subserve  social  interest — that 


'  Freund,  E.,  op.  cit.,  p.  11. 

*Ibid..  p.  11. 

*  Munn  vs.  Illinoia.  94  U.  S.  113. 
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the  justification  of  private  property  rests  solely  in  its  social 
usefulness.^" 

The  conunon  law  doctrine  of  public  interest  sprang  up  in  the 
days  of  Mercantilism.  Under  that  regime  the  individual  was 
practically  of  no  importance;  the  state  was  supreme.  In  order 
to  build  up  a  strong  state  many  detailed  regulations  of  indi- 
vidual activities  were  prevalent.  The  period  of  extreme  in- 
dividualism which  followed  Mercantilism  for  all  practical 
purposes  forgot  the  doctrine  of  state  superiority,  and  bene- 
ficially so.  Individualism  in  a  complex  economic  regime  soon 
works  its  own  destruction.  A  new  theory  of  society  and  of 
social  functions  has  come  into  being.  The  state,  in  the  mer- 
cantile sense,  is  no  longer  supreme,  but  social  purposes  are 
supreme,  and  tlie  need  for  a  legal  doctrine  of  social  superiority 
became,  during  the  latter  part  of  the  nineteenth  century,  an 
absolute  necessity.  It  might  have  been  developed  anew,  but 
it  was  simpler  to  reach  back  into  the  past  and  pull  out  of  it  an 
old  doctrine  which  could  easily  be  adjusted  to  new  conditions. 

Regulation,  of  course,  consists  in  abstracting  certain  rights 
from  the  private  sphere.  The  residue  of  rights  remains  purely 
private.  In  other  words,  private  property  in  certain  elements 
persists  and  in  certain  others  ceases.  It  may  become  proper 
to  increase  the  sphere  of  private  rights.  The  process  is  one 
of  adjustment  in  order  to  secure  highest  economic  welfare.  In 
fact  in  the  new  development  of  the  doctrine  many  activities 
are  not  regulated  that  under  the  older  application  of  it  were 
regulated.  The  price  of  bread  is  no  longer  ordinarily  fixed, 
although  it  may  be  in  times  of  war. 

The  Content  of  Property 

AVe  have  now  to  inquire  into  the  judicially  determined  ex- 
tent of  piivate  property  public  for  purposes  of  rate  regula- 
tion. We  find  an  answer  for  the  first  time  in  Rengnn  v.  Farm- 
ers' Loan  and  Trust  Co.,  1894.^^  Mr.  Justice  Brewer,  for  the 
court,  said: 

"The  equal  protection  of  the  laws — the  spirit  of  common  justice — 


'"  Ely.    R.    T.,    Properti/    and   Contract.     Prof.    Ely    discusses    these    points 
quite   fully,    especially   in    Part   I,   Chapter  VII.   The    Police    Power. 
"Reagan  v.  Farmers'  Loan  and  Trust  Co.,  1.54   U.  S.   362. 
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forbids  that  one  class  should  be  by  law  compelled  to  suffer  that  others 
may  make  gain.  If  the  states  were  to  seek  to  acquire  title  to  the  roads, 
under  the  power  of  eminent  domain,  is  there  any  doubt  that  the  con- 
stitutional provisions  would  require  the  payment  to  the  corporation 
of  just  compensation,  that  compensation  being  the  value  of  the  prop- 
erty as  it  stood  in  the  markets  of  the  world,  and  not  as  prescribed  by 
an  act  of  the  legislature?  Is  it  any  less  a  departure  from  the  obliga- 
tions of  justice  to  seek  to  take  not  the  title  but  the  use  for  the  public 
benefit  at  less  than  Its  market  value?" 

This  case  is  often  cited  as  showing  that  the  court,  in  the  first 
instance,  adopted  market  value  as  the  basis  of  rates. ^^  The 
truth  is  that  the  International  and  Great  Northern,  the  road 
involved  in  the  case,  has  never  paid  its  way.  It  is  one  of 
those  unfortunately  placed  roads  where  traffic  is  too  light.  It  is, 
of  course,  a  misnomer  to  speak  of  market  value  as  a  basis  of 
rates  even  in  a  case  of  this  sort,  but  to  generalize  from  a  specific 
case  of  this  kind  is  about  as  faulty  logic  as  one  can  conceive. 
The  point  of  monopoly  surplus  w^as  not  raised  in  the  trial. 
Moreover,  if  we  look  further  into  the  case,  Ave  find  that  the 
court  takes  a  very  different  position.  Its  real  position  seems 
to  be  indicated  in  the  following  quotation : 

"Is  there  anything  that  detracts  from  the  force  of  the  general  allega- 
tion that  these  rates  are  unjust  and  unreasonable?  This  clearly  ap- 
pears. The  cost  of  this  railroad  property  was  $40,000,000;  it  cannot  be 
replaced  today  for  less  than  $25,000,000.  There  are  $15,000,000  of  mort- 
gage bonds  outstanding  against  it,  and  nearly  $10,000,000  of  stock. 
These  bonds  and  stocks  represent  money  invested  in  the  construction 
of  the  road.  The  owners  of  the  stock  have  nevei"  received  a  dollar's 
worth  Of  dividends  In  return  for  their  investment  .  .  .  the  earn- 
ings for  the  last  three  years  prior  to  the  establishment  of  these  rates 
wore  insufTicient  to  pay  the  operating  expenses  and  the  Interest  on  the 
bonds.  In  order  to  make  good  the  deficiency  in  the  interest,  the  stock- 
holders have  put  their  hands  in  their  pockets  and  advanced  over  a 
million  of  dollars.  The  officers  and  employees  have  been  paid  no  more 
than  is  necessary  to  secure  men  of  the  skill  and  knowledge  requisite 
to  the  suitable  operation  of  the  road  .  .  .  Can  it  be  that  a  tariff 
which  under  these  circumstances  has  worked  such  results  (caused 
further  losses)  to  the  parties  whose  money  built  the  road  is  other  than 
unjust  and  unreasonable?    Would  any  investment  ever  be  made  of  pri- 


"  Whitten,   Valuation  of  Public  Service  Corporations,  p.    58. 
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vate  capital  In  a  railroad  enterprise  with  such  as  the  proffered  results? 
There  may  be  circumstances  which  would  justify  such  a  tariff;  there 
may  have  been  waste  In  the  management  of  the  road;  enormous  sala- 
ries, unjust  discrimination  as  between  shippers,  resulting  in  a  general 
loss.  The  construction  may  have  been  made  at  a  time  when  material 
and  labor  were  at  the  highest  prices,  so  that  the  actual  cost  far  exceeds 
the  present  value;  the  road  may  have  been  unwisely  built  In  localities 
where  there  is  not  sufficient  traffic  to  sustain  a  road."" 

This  is  evidently  a  present  value,  and  not  a  market  value, 
theory.  Although  not  clearly  formulated,  the  essential  idea 
underlying  the  whole  position  is  a  comparative  market  value 
or  alternative  use  theory.  It  is  an  indistinct  announcement 
of  an  opportunity  cost  doctrine.  In  any  event  it  is  not  a  pure 
market  value  theory. 

The  court  did  not  fall  into  the  circle  of  market  value.  To 
make  market  value  the  basis  of  rates  is  to  deny  the  validity 
of  rate  regulation,  for  since  rates  determine  income  and  in- 
come determines  market  value,  there  would  be  no  measure 
of  market  value  except  the  opportunistic  principle  or  prac- 
tice of  what  the  traffic  will  bear,  or,  less  euphoniously, 
monopoly  charge.  It  would  then  be  a  foolish  waste  of  time 
to  attempt  to  find  market  value  in  order  to  fix  rates  when 
the  rates  would  have  to  be  left  as  they  were  in  order  to  main- 
tain the  market  value.  Even  service  regulation  would  be 
denied,  for  to  increase  service  requirements  would  increase 
expenses  and  lower  net  revenues  and  thus  lower  market  value. 
This  would  be  confiscation  on  the  assumption  that  market  value 
controlled. 

Precisely  the  same  position  is  taken  in  Smythe  v.  Ames,  1898, 
and  the  formulation  is  clearer. 

"A  corporation  maintaining  a  public  highway,  although  it  owns  the 
property  it  employs  for  accomplishing  public  objects,  must  be  held  to 
have  accepted  its  rights,  privileges  and  franchises  subject  to  the  con- 
dition that  the  government  creating  It,  or  the  government  within  whose 
limits  it  conducts  its  business,  may  by  legislation  protect  the  people 
from  unreasonable  charges  for  services  rendered  by  it.  It  cannot  be 
assumed  that  any  railroad  corporation  accepting  franchises,  rights, 
and  privileges  at  the  hands  of  the  public,  ever  supposed  that  it  ac- 


^' Reagnn  r.   Faryyiers'  Loan  mid   Trust  Co..  154  U.  S.   362,   4in. 
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quired,  or  that  it  was  intended  to  grant  to  it,  the  power  to  construct 
and  maintain  a  public  highway  simply  for  its  benefit,  without  regard 
to  the  rights  of  the  public.  But  it  is  equally  true  that  the  corporation 
performing  such  public  service  and  the  people  interested  in  its  busi- 
ness and  affairs  have  rights  that  may  not  be  invaded  by  legislative 
enactment  in  disregard  of  the  fundamental  guarantees  for  the  protec- 
tion of  property.  The  corporation  may  not  be  required  to  use  its  prop- 
erty for  the  benefit  of  the  public  without  receiving  just  compensation 
for  the  services  rendered  by  it.  .  .  .  We  hold  that  the  basis  of  all 
calculations  as  to  reasonableness  of  rates  to  be  charged  by  a  corpora- 
tion maintaining  a  highway  under  legislative  sanction  must  be  the  fair 
value  of  the  property  being  used  by  it  for  the  convenience  of  the  pub- 
lic. And  in  order  to  ascertain  that  value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stocks,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity 
under  the  particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters  to  be  considered,  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case.  We  do 
not  say  that  there  may  not  be  other  matters  to  be  regarded  in  estimat- 
ing the  value  of  the  property.  What  the  company  is  entitled  to  ask  is 
a  fair  return  upon  the  value  of  that  which  it  employs  for  the  public 
convenience.  On  the  other  hand,  what  the  public  is  entitled  to  de- 
mand is  that  no  more  be  exacted  from  it  for  the  use  of  the  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth."" 

This  is  dicta  as  it  was  unnecessary  to  decide  the  point  in  this 
case.  The  rates  were  held  unreasonable  from  any  point  of 
view,  but  it  will  be  noted  that  precisely  the  same  points  that 
are  actually  considered  in  the  Reagan  case  are  mentioned  here 
as  controlling  elements  in  fair  value.  The  position  of  the 
court  is  clear.  Private  property,  from  the  point  of  rate  mak- 
ing, includes  only  a  fair  return  on  the  fair  value  of  that  used 
for  the  public  convenience.  Private  property  is  thus  a  right 
to  income,  but  to  no  more  than  a  fair  income.  All  income 
above  that  which  is  fair  may  be  taken  through  rate  regula- 
tion without  violating  the  prohibition  of  the  fourteenth  amend- 
ment. As  no  compensation  must  be  made  for  taking  income 
above  the  level  of  reasonableness,  as  there  is  no  private 
claim  to  such  income,  private  property  is  limited  to  a  just  level. 
To  illustrate :       Suppose  a  corporation  expends  $100,000  in  a 


^*Smythe  v.   Ames,  169   U.   S.    466,   545. 
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plant  which  is  able,  by  virtue  of  monopoly  position,  to  earn 
$15,000  a  year.  The  commercial  value  of  the  plant,  assuming 
8  per  cent  to  be  the  current  investment  rate,  would  be  in  a 
neighborhood  of  $187,500.  How  much  of  this  is  private  prop- 
erty? If  the  court,  applying  its  tests  of  reasonableness,  should 
decide  that  $125,000  was  the  fair  value  of  the  plant  and  8 
per  cent  a  fair  rate  of  return,  the  difference  between  $187,500 
and  $125,000  could  be  taken  without  compensation.  It  is, 
therefore,  not  private  property.  Any  taking  below  this  point 
would  be  in  violation  of  private  property  rights  and  therefore 
unconstitutional,  unless  perchance  some  provision  were  made 
for  just  compensation. 

From  the  point  of  view  of  rate  regulation,  then,  private 
property  may  be  defined  as  the  legal  right  to  a  reasonable  re- 
turn on  the  reasonable  value  of  that  which  is  used  for  the  public 
convenience.  Whether  or  not  this  interpretation  of  the  con- 
tent of  property  is  in  accord  with  economic  principles  and 
public  policy  depends  entirely  on  the  meaning  given  to  reason- 
ableness. Consequently,  we  pass  to  a  discussion  of  the  judicial 
interpretation  of  reasonableness. 

The  Wiiolesomeness  of  the  Doctrine  of  Judicial  Review 

Before  passing  to  the  interpretation  of  reasonableness  by  the 
courts  we  wish  to  say  a  word  as  to  the  wholesomeness  of  the 
doctrine  of  judicial  review.  One  may  agree  with  those  jurists 
who  believe  that  the  doctrine  of  judicial  review  is  a  usurpation 
of  power  on  the  part  of  the  courts, ^^  or  with  those  persons 
who  think  that  the  I'csult  of  tlie  doctrine  is  privilege  made 
property,^''  or  with  those  who  decry  the  fact  that  public  busi- 
nesses are  in  part  i-clieved  from  the  ordinary  hazards  of  busi- 
ness,^" and  therefore  condemn  the  doctrine,  and  one  may  not. 
The  last  reason  is  no  reason  at  ;;11 ;  in  fact,  one  is  inclined  to 


"See  dis.sentinp  opinion  of  y\r.  Justice  Bradley  in  the  Minnesota  Kate 
case.     Supra,  p.  90. 

'•  Orton  J..  Confusion  of  Propcrtii  tcilh  Privilege  in  Independent,  67:  392, 
448. 

"  Smalley.  Railroad  Rate  Control  in  Publieations  of  the  American  Eco- 
nomic Association.     3rd  series,  Vol.   7.  p.    422. 
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come  to  the  opposite  conclusion.  To  relieve  public  businesses 
of  hazards  ordinary  or  extraordinary  is  highly  desirable  as  a 
means  of  approximating  investment  conditions.  Of  the  jurists 
who  believe  in  the  usurpation  idea,  few  for  this  reason  con- 
demn the  doctrine.  Those  who  believe  that  privilege  is  made 
property  are  clearly  looking  at  a  possible  use  of  the  power. 
The  truth  seems  to  be  about  as  follows:  Public  opinion  ulti- 
mately controls  in  this  country.^^  But  public  opinion  controls  the 
courts  from  afar  off.  It  is,  therefore,  a  mature  public  opinion. 
The  fickleness  of  public  opinion  is  proverbial,  and  unripened 
sorts  working  through  unstable  legislatures  can,  and  often  do, 
do  more  industrial  harm  in  a  legislative  day  than  can  be  rem- 
edied in  a  generation."  In  the  present  status  of  political 
conditions  in  the  country,  one  must  give  assent  to  the  whole- 
someness  of  the  judicial  power  of  defining  the  content  of 
property.  As  a  permanent  policy  we  do  not  discuss  it.  Probably 
a  commission  removed  from  political  influence  would  be  ideal, 
but  this  body  would  be  judicial,  and  we  cannot  get  away  from 
the  control  of  public  opinion,  even  if  we  would,  so  we  end 
where  we  started.  It  may  be  that  the  courts  move  a  little 
slowly,     but    better    that  than  the  wild  speed  of  legislatures. 


"Bryce,   J.,    The  American   Commoiiivealth,  Vol.    2,    pp.    261-299. 
"The  Potter  law  of  Wisconsin  is  a  good  example. 
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CHAPTER  VI 

THE  LEGAL  THEORY  OF  FAIR  VALUE :     THE  INTER- 
PRETATION OF  REASONABLENESS 

General  Trend  of  Decisions 

An  unbroken  line  of  decisions,  following  the  Beagan  case  and 
Smythe  v.  Ames,  has  continued  the  doctrine  that  present  value 
is  the  equivalent  of  fair  value.  In  Sa7i  Diego  v.  National  City, 
1899,  on  appeal,  Mr.  Justice  Harlan  refers  to  "the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  by  the 
public."^  In  San  Diego  v.  Jasper,  1903,  Mr.  Justice  Holmes 
maintains  that  present  value  as  a  basis  of  rates  is  settled  law; 
"this  is  decided,  and  is  decided  against  the  contention  that 
you  are  to  take  actual  cost. "  ^  In  the  Consolidated  Gas  case, 
1909,  IMr.  Justice  Peckham  says:  "And  we  concur  with  the 
court  below  in  holding  that  the  value  of  the  property  is  to  be 
determined  as  of  the  time  when  the  inquiry  is  made  regarding 
rates.  ..  .This,  at  any  rate,  is  the  general  rule.^  Finally,  in 
the  Minnesota  Rate  case,  1913  the  court  said: 

"The  basis  of  calculation  is  the  fair  value  of  the  property  used  for 
the  convenience  of  the  public.  Sviythe  v.  Ames,  or  as  it  was  put  In 
San  Diego  v.  National  City:  'What  the  company  is  entitled  to  demand, 
in  order  that  it  may  have  just  compensation,  is  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used  for  the 
public.  The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reasonable 
judgment  having  its  basis  in  a  proper  consideration  of  all  relevant 
facts.'  The  scope  of  the  inquiry  was  thus  broadly  described  in  Smythe 
V.  Anirs:  'In  order  to  ascortain  that  value  the  original  cost  of  con- 
struction, the  amount  expended  In  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as  com- 


•174  U.  S.  739. 
'189  U.  B.  439. 
•212  U.  S.  19. 
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pared  with  the  original  cost  of  construction,  the  probable  earning 
capacity  under  the  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case.  "We  do  not  say  that  there  may  not  be  other  matters  to  be  re- 
garded in  estimating  the  value  of  the  property.'  The  property  is  held 
in  private  ownership,  and  it  is  that  property,  and  not  the  original  cost 
of  It,  of  which  the  owner  may  not  be  deprived  without  due  process  of 
law."* 

It  is  significant  to  note  in  Smythe  v.  Ames,  "It  (a  railway) 
may  not  impose  upon  the  public  the  burden  of  such  increased 
rates  as  may  be  required  for  the  purpose  of  realizing  profits 
upon  excessive  valuation  or  fictitious  capitalization;"  in  San 
Diego  v.  National  City,  "The  property  may  have  cost  more 
than  it  ought  to  have  cost ;"  in  San  Diego  v.  Jasper,  "The  only 
evidence  in  favor  of  a  higher  valuation  is  the  original  cost 
of  the  work  seemingly  inflated  by  improper  charges  to  that 
account  and  by  injudicious  expenditures;"  in  Stanislaus  v. 
Sa7i  Joaquin,^  "the  original  cost  may  have  been  too  great, 
mistakes  of  construction,  even  though  honest,  may  have  been 
made.... more  property  may  have  been  acquired  than  was 
necessary  or  needful  for  the  purpose  intended,"  and  finally, 
in  the  Minnesota  Rate  case,  "it  is  clear  that  in  ascertaining 
the  present  value  we  are  not  limited  to  the  consideration  of  the 
amount  of  the  actual  investment.  If  that  has  been  reckless  or 
improvident,  losses  may  be  sustained  which  the  community 
does  not  underwrite.  As  the  company  may  not  be  protected 
in  its  actual  investment  if  the  value  of  its  property  be  plainly 
less,  so  the  making  of  a  just  return  for  the  use  of  the  property 
involves  the  recognition  of  its  fair  value  if  it  be  more  than 

cost And  where  the  inquiry  is  as  to  the  fair  value  of 

the  property it  is  not  admissible  to  attribute  to  the  prop- 
erty owned  by  the  carriers  a  speculative  increment  in  value.  . .  . 
beyond  the  value  of  similar  property  owned  by  others.  .  .  .That 
would  be  to  disregard  the  essential  conditions  of  public  use, 
and  to  make  the  public  use  destructive  of  public  right."" 


*  230   U.   S.   352.   434. 
•192  U.  S.  201. 
•230   U.  S.  852. 
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There  can  be  no  mistaking  the  intention  of  the  court  to 
identify  present  value  and  fair  value.  Actual  cost  or  invest- 
ment, if  below  or  above  present  value,  is  specifically  ruled  out. 

This  only  starts  the  inquiry,  however,  for  present  value  may 
mean  any  one  of  several  tilings.  Present  value  may  mean, 
from  the  cost  point  of  view,  (1)  the  cost  of  reproducing  sub- 
stantially the  existing  plant  using  present  prices  of  labor  and 
materials,  (2)  the  cost  of  reproducing  an  equally  efficient  sub- 
stitute plant  or  utilizing  new  opportunities  at  present  prices, 
and  (3)  the  cost,  at  present  prices,  of  reproducing  the  existing 
plant  under  the  actual  conditions  of  construction.  In  every 
case,  the  cost  of  establishing  the  business  may  or  may  not  be 
included.  From  the  value  point  of  view,  present  value  may 
mean  commercial  value,  i.  e.,  net  earnings,  as  affected  by  future 
prospects,  capitalized  at  an  assumed  rate  of  capitalization. 

As  already  stated,  commercial  value  is  obviously  unsound 
as  a  basis  of  rates.  The  court  has  never  used  it.  The  Reagan 
case  and  the  mention  of  market  value  of  stocks  and  bonds  in 
the  case  of  Smyilie  v.  A?ne,s%  which  clearly  relates  to  the  con- 
ditions in  the  Reagan  case,  do  not  justify  the  opposite  conclu- 
sion. Every  one  recognizes  that  commercial  value  depends 
on  rates  and  that  it  would  be  absurd  to  base  rates  on  such  value. 
One  who  holds  otherwise  is  in  a  fair  way  to  solve  the  prob- 
lem of  perpetual  motion,  or  to  raise  himself  by  his  own  boot 
straps,  the  proof  of  the  validity  of  the  proceeding  resting  in 
showing  the  boots.^ 

The  Principles  Underlying  Present  Value  Interpreted  as 
Cost  of  Reproduction  Less  Depreciation 

It  is  ordinarily  said  that  the  legal  theory  of  fair  value  may 
be  summed  up  in  the  expression  cost-of-reproduction-less-depre- 
ciation.  This  conclusion  is,  it  seems,  not  entirely  true,  but  it  will 
serve  to  clear  the  way  for  the  exposition  of  the  legal  theory  if  the 
fundamental  principles  of  this  position  are  made  clear.  From  the 


'  The  Washington  liailroad  Commission  lias  a  peculiar  notion  of  a  sort 
of  competitlve-monopoliatic-market  value.  Annual  Report,  1907-8,  pp.  127- 
318.     See  Censua  Bulletin  No.  21  for  methods  of  computing  commercial  value. 
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Consolidated  Gas  case,  1909,  comes  the  best  statement  of  this 
theory.      District  Judge  Hough  says : 

"As  to  realty,  the  values  assigned  are  those  of  the  time  of  inquiry; 
not  the  cost  when  the  land  was  acquired  for  the  purpose  of  manu- 
facture, and  not  the  cost  to  the  complainant  of  so  much  as  it  acquired 
when  organized  in  1884,  as  a  consolidation  of  several  other  gas  manu- 
facturing corporations. 

"It  is  objected  tjgj^t  such  method  of  appraisement  seeks  to  confer 
upon  the  complainant  the  legal  right  of  earning  a  fair  return  upon 
land  values  which  represent  no  original  investment  by  it,  does  not  in- 
dicate land  especially  appropriate  for  the  manufacture  of  gas,  and  in- 
creases the  apparent  assets  without  increasing  earning  power.  Ana- 
logous questions  arise  as  to  plant,  mains,  services,  and  meters;  the 
reported  values  whereof  are  the  reproductive  cost  less  depreciation,  and 
not  the  original  cost  to  the  complainant  or  Its  predecessors. 

"It  appears  by  undisputed  evidence  that  some  of  these  last  items  of 
property  cost  more  than  new  articles  of  the  same  kind  would  have 
cost  at  the  time  of  the  inquiry;  that  some  of  the  designs  are  not  now 
favored  by  the  scientific  and  manufacturing  world,  so  that  no  one  now 
entering  upon  a  similar  business  would  consider  it  wise  to  erect  such 
machines  or  to  obtain  such  apparatus.  In  every  instance,  however,  the 
value  assigned  in  the  report  is  what  it  would  cost  presently  to  repro- 
duce each  item  of  property,  in  its  present  condition,  and  capable  of  giv- 
ing service  neither  better  nor  worse  than  it  now  does.  As  to  all  the 
items  enumerated,  therefore,  from  real  estate  to  meters,  inclusive,  the 
complainant  demands  a  fair  return  upon  the  reproductive  value  thereof, 
which  is  the  same  thing  as  present  value  properly  considered.  To 
vary  the  statement:  Conplainants  arrangements  for  manufacturing 
and  distributing  gas  are  reported  to  be  worth  the  amounts  above  tab- 
ulated If  disposed  of   (in  commercial  parlance)   'as  they  are.' 

"Upon  authority,  I  consider  this  method  of  valuation  correct.  What 
the  court  should  ascertain  is  the  fair  value  of  the  property  being  used. 
.  It  Is  impossible  to  observe  the  continual  use  of  the  present 
tense  in  these  decisions  of  the  highest  court  without  feeling  that  the 
actual  or  reproductive  value  at  the  time  of  the  inquiry  is  the  first 
and  most  important  figure  to  be  ascertained.  .  .  .  Upon  reason, 
it  seems  clear  that  in  solving  this  equation  plus  and  minus  quantities 
should  be  equally  considered,  and  appreciation  and  depreciation  treated 
alike.  .  .  .  The  complainant  by  itself  and  some  of  its  constituent 
companies  has  been  continuously  engaged  in  the  gas  business  since 
1823.  A  part  of  the  land  in  question  has  been  employed  in  that  busi- 
ness for  more  than  two  generations,  during  which  time  the  value  of 
land  on  Manhattan  Island  has  increased  even  more  rapidly  than  Its 
population.     So  likewise  the  construction  expense  not  only  of  build- 
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ings  but  of  pipe  systems  under  streets  now  consisting  of  continuous 
sheets  of  asphalt  over  granite,  has  enormously  advanced, 

"The  value  of  the  investment  of  any  manufacturing  plant,  factory, 
or  goods,  or  all  three,  Is  what  his  possessions  will  sell  for  upon  a  fair 
transfer  from  a  willing  vendor  to  a  willing  buyer,  and  it  can  make  no 
difference  that  such  value  is  affected  by  the  efforts  of  himself  or  others, 
by  whim  or  fashion,  or  (what  is  really  the  same  thing)  by  the  ad- 
vance of  land  values  in  the  opinion  of  the  buying  public.  It  is  equally 
immaterial  that  such  value  is  affected  by  difflculti||  of  reproduction. 
If  it  be  true  that  a  pipe  line  under  the  New  York  of  1907  is  worth 
more  than  a  pipe  line  under  the  city  of  1827,  then  the  owner  thereof 
owns  that  value,  and  that  such  advance  arose  wholly  or  partly  from 
difficulties  of  duplication  created  by  the  city  itself  is  a  matter  of  no 
moment.  Indeed,  the  causes  of  either  appreciation  or  depreciation  are 
alike  unimportant,  if  the  fact  of  value  be  conceded  or  proved;  but 
that  ultimate  inquiry  is  often  times  so  difficult  that  original  costs  and 
reasons  for  changes  In  values  become  legitimate  subjects  for  investi- 
gation, as  checks  upon  expert  estimates  or  bookkeeping,  inaccurate  and 
perhaps  intentionally  misleading  ...  If  fifty  years  ago,  by  the 
payment  of  certain  money,  one  acquired  a  factory  and  the  land  ap- 
purtenant thereto,  and  continues  today  his  original  business  therein, 
his  investment  is  the  factory  and  the  land,  not  the  money  originally 
paid,  and  unless  his  business  shows  a  return  equivalent  to  what  land 
and  building,  or  land  alone,  would  give  if  devoted  to  other  purposes 
(having  due  regard  to  cost  of  change)  that  man  is  engaged  in  a  losing 
venture,  and  is  not  receiving  a  fair  return  from  his  investment,  i.  e., 
the  land  and  building.  The  so-called  'money  value'  of  real  or  personal 
property  is  but  a  conveniently  short  method  of  expressing  present 
potential  usefulness,  and  investment  becomes  meaningless  if  con- 
strued to  mean  what  the  thing  invested  In  cost  generations  ago.  Prop- 
erty, whether  real  or  personal,  is  only  valuable  when  useful.  Its  use- 
fulness depends  on  the  business  purposes  to  which  it  is  or  may  be  ap- 
plied. Such  business  is  a  living  thing,  and  may  flourish  or  wither, 
appreciate  or  depreciate;  but,  whatever  happens,  its  present  useful- 
ness, expressed  in  financial  terms,  must  be  its  value. 

"As  applied  to  a  private  merchant  or  manufacturer,  the  foregoing 
would  seem  elementary;  but  some  difference  is  alleged  to  exist  where 
the  manufacturer  transacts  his  business  only  by  government  license — 
whether  called  by  a  franchise  or  by  another  name.  Such  license,  how- 
ever, cannot  change  an  econoinic  law,  unless  a  different  rule  be  pre- 
scribed by  the  terms  of  the  license,  which  Is  sometimes  done.  No 
such  unusual  condition  exists  here,  and,  in  the  absence  thereof,  it  is 
not  to  be  inferred  that  any  American  government  intended,  when 
granting  a  franchise,  not  only  to  regulate  the  business  transacted 
thereunder,  and  reasonably  to  limit  the  profits  thereof,  but  to  prevent 
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the  valuation  of  purely  private  property  in  the  ordinary  economic 
manner,  and  the  property  now  under  consideration  Is  as  much  the 
private  property  of  this  complainant  as  are  the  belongings  of  any 
private  citizen.  Nor  can  it  be  inferred  that  such  government  intended 
to  deny  the  application  of  economic  laws  to  increments  earned  or  un- 
earned, while  insisting  upon  the  usual  results  thereof  in  the  case  of 
equally  unearned,  and  possibly  unmerited,  depreciation."* 

This    clear    statement    of  the  cost-of-reproduction-less-depre 
elation  theory  of  fair  value  is  made  clearer  by  a  quotation  con- 
cerning the  rate  of  return.     In  the  same  case,  District  Judge 
Hough  says: 

"Such  business  is  secured  against  competition,  because  the  monopoly 
is  beneficial.  To  have  the  streets  of  the  borough  of  Manhattan  torn  up 
to  afford  room  (if  room  exists)  for  the  mains  of  a  rival  is  unthinkable. 
For  the  same  reason,  and  because  the  population  and  its  wants  will  in- 
crease, so  far  as  human  foresight  can  perceive,  the  amount  of  business 
will  increase.  So  that  the  inquiry  here  is:  What  is  a  fair  and  rea- 
sonable charge  or  rate  of  return  upon  the  most  favorably  situated  gas 
business  in  America,  not  forgetting  that  all  gas  businesses  are  in- 
herently subject  to  many  of  the  vicissitudes  of  manufacturing? 

"Much  testimony  has  been  introduced  to  show  that  certain  investors 
in  gas  works  well  known  throughout  the  country  expect  to  obtain 
from  8  per  cent  to  15  per  cent  upon  the  price  of  what  they  can  buy. 
It  must  be  admitted  that  investors  are  entitled  to  reap  large  reward, 
if  they  can,  from  the  hazards  of  a  new  business,  or  the  rebuilding  of 
a  broken  one.  Such  ventures  are  for  exploitation,  and  the  day  for 
exploiting  the  business  of  selling  illuminating  and  fuel  gas  in  New 
York  City  is  past — or  certainly  ought  to  be.  The  exploitation  value  In 
this  case  is  represented  by  the  enhancement  over  cost  of  land,  mains 
and  services,  arising  from  local  conditions  beneficial  alike  to  this  com^ 
plainant  and  many  other  New  Yorkers,  who  by  judgment  or  luck  pur 
chased  or  constructed,  perhaps  generations  ago,  what  many  men  de 
sire.  An  interest  in  the  gas  business  of  this  city  is  as  nearly  a  con 
servative  investment  as  any  private  manufacturing  enterprise  can  fur- 
nish, and,  although  each  case  depends  upon  its  special  facts,  there  is 
after  problem  conditions  are  ascertained,  one  question  that  can  always 
be  asked:  What  would  that  prudent  man  acquainted  with  business 
(so  familiar  to  the  readers  of  legal  literature)  do  regarding  such  in- 
vestment if  it  were  offered  him?  I  think  he  would  take  it,  not  with 
enthusiasm,  but  as  fairly  safe  local  property,  promising  a  rate  of  re- 
turn suliiciently  above  the  local  mortgage  rate  to  compensate  for  the 


«157  U.  S.  Fed.  849,  870. 
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additional  and  non-insurable  risk.  He  would  expect  and  have  just  and 
reasonable  right  to  expect  a  return  of  6  per  cent,  not  because  that 
happens  to  be  the  interest  rate  established  by  law  in  the  state  of  New 
York,  but  because  it  is  the  return  ordinarily  sought  and  obtained  on 
Investments  of  that  degree  of  safety  In  the  city  of  New  York." 

Fundamentally,  this  theory  is  based  on  the  doctrine  of  op- 
portunity cost  interpreted  from  a  private  point  of  view.  The 
two  questions  asked  are  (1)  what  would  it  presently  cost  a 
producer  to  get  into  the  particular  business  being  valued,  and 
(2)  with  certain  risk  adjustments,  what  return  would  the  pro- 
ducer forego  in  other  fields  in  making  an  investment,  in  the 
present,  in  the  regulated  field?  It  is  clearly  a  doctrine  of 
present  opportunity  cost. 

Carried  to  its  logical  conclusion,  this  theory  would  use  cost 
of  substitute  plant  instead  of  cost  of  present  plant,  and  would 
allow  intangible  items  as  determined  by  the  comparative 
method.  But  the  theory  is  not  carried  so  far.  Nevertheless, 
the  theory  of  the  court  is  clear.  If  one  has  $100,000  to  invest 
and  could  get  6  per  cent  in  other  investments  of  similar  risk 
he  must  be  allowed  6  per  cent  in  regulated  business.  If  one 
wanted  to  get  into  a  particular  business  he  would  have  to  pay 
for  the  necessary  property  its  value  in  other  uses.  If  per- 
chance, A  should  put  $100,000  into  a  business,  and  tomorrow 
it  would  cost  B  $200,000  to  get  into  the  same  business  then  A 
gets  the  benefit  of  the  increased  cost  of  production,  and  gets 
a  price  which  gives  him  a  return  on  $200,000  whereas  he  put 
in  only  $100,000.  This  is  the  position  of  the  court.  It  as- 
sumes a  competitive  condition  and  under  any  other  conditions 
is  entirely  invalid.  Even  from  a  private  point  of  view  one 
cannot  justify  the  application  of  the  doctrine  to  pavements 
over  mains.     This  sort  of  value  is  altogether  hypothetical. 

From  a  social  point  of  view,  the  theory  breaks  down  in  four 
important  respects:  (1)  it  fails  to  take  into  account  actual 
outlays  for  non-physical  items,  (2)  it  fails  to  understand  the 
nature  of  rent  and  land  value,  and  permits  a  double  return 
in  that  it  allows  appreciation  plus  return  on  appreciation,  (3) 
it  capitalizes  monopoly  position  in  certain  cases,  as  in  the  case 
of  pavement  over  mains,   (4)  it  confuses  the  appreciation  and 
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depreciation  problems,  applying  the  doctrine  of  offsets,  which 
may  practically  work  out  in  some  cases,  but  which  is  theoreti- 
cally unsound.  It  deducts  depreciation  which,  unless  a  fund 
has  been  legally  required,  is  not  just.  The  primary  error,  of 
course,  lies  in  the  failure  to  distinguish  between  freely  repro- 
ducible goods  and  non-freely  reproducible  goods,  and  in  carry- 
ing a  theory  which  may  be  sound  enough  if  applied  only  to 
freely  reproducible  goods  over  into  the  field  of  non-freely  re- 
producible goods. 

As  applied  to  capital  goods,  the  results  correspond,  if  violently 
fluctuating  prices  are  eliminated  through  the  use  of  averages, 
to  the  original  cost  as  affected  by  an  index  of  price  changes. 
As  applied  to  goods  which  are  not  freely  reproducible,  the  result 
is  to  destroy  equal  opportunity,  for  it  capitalizes  increases  in 
value  not  commonly  appearing  in  competitive  businesses. 
Thus  the  fundamental  principle  in  the  economical  doctrine  of 
fair  value  is  directly  opposed  in  the  cost-of-reproduction-less-de- 
preciation  theory. 

Principles  Underlying  the  Legal  Theory  of  Fair  Value 

The  general  language  of  the  Supreme  Court  would  seem  to 
indicate  adherence  to  the  doctrine  laid  down  by  District  Judge 
Hough  in  the  Consolidated  Gas  case.  Moreover,  in  this  case,  on 
appeal,  Mr.  Justice  Peckham,  for  the  court,  said: 

' '  And  we  concur  with  the  court  below  in  holding  that  the  value 
of  the  property  is  to  be  determined  as  of  the  time  when  the  in- 
quiry is  made  regarding  rates.  If  the  property  which  legally 
enters  into  the  consideration  of  the  question  of  rates  has  in- 
creased in  value  since  it  was  acquired,  the  company  is  entitled 
to  the  benefit  of  such  increase.  This,  at  any  rate,  is  the  general 
rule."® 

And  although  the  decision  of  the  inferior  court  was  upheld, 
this  general  concurrence  by  the  Supreme  Court  does  not 
mean  that  it  sustained  the  inferior  court  in  all  particulars.  In 
fact,  in  very  important  points  there  is  a  wide  divergence  in 


•  212  u.   S.   19,   52. 
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the  positions  of  the  two  courts — a  divergence  so  wide  as  to 
amount  to  a  difference  in  fundamental  theory. 

The  differences  of  which  we  speak  lie  in  the  items  legally 
entering  into  rates.  In  the  matter  of  rate  return  the  Supreme 
Court  fully  sustains  the  lower  court.  Mr.  Justice  Peckham 
says : 

"There  is  no  particular  rate  of  compensation  which  must  in  all 
cases  and  in  all  parts  of  the  country  be  regarded  as  suflScient  for  capi- 
tal invested  in  business  enterprises.  Such  compensation  must  depend 
greatly  upon  the  circumstances  and  the  locality;  among  other  things, 
the  amount  of  risk  in  the  business  is  a  most  important  factor,  as  well 
as  the  locality  where  the  business  is  conducted  and  the  rate  expected 
and  usually  realized  there  on  investments  of  a  similar  nature  with 
regard  to  the  risk  attending  them.  There  may  be  other  matters  which 
in  some  cases  might  also  be  properly  taken  into  account  In  determining 
the  rate  which  an  investor  might  properly  expect  or  hope  to  receive 
and  which  he  would  be  entitled  to  without  legislative  Interference. 
The  less  risk,  the  less  right  to  any  unusual  returns  upon  the  invest- 
ments. One  who  invests  his  money  in  a  business  of  somewhat  hazard- 
ous character  is  very  properly  held  to  have  the  right  to  a  larger  re- 
turn without  legislative  interference  than  can  be  obtained  from  an  in- 
vestment in  government  bonds  or  other  perfectly  safe  security.  The 
man  that  invested  in  gas  stock  in  1823  had  a  right  to  look  for  and 
obtain  if  possible,  a  much  greater  return  upon  his  investment  than  he 
who  invested  in  such  property  in  the  city  of  New  York  after  the  risk 
and  danger  involved  has  been  almost  eliminated  ...  An  Interest 
in  .  .  .  (this)  .  .  .  business  is  as  near  safe  and  secure 
investment  as  can  be  imagined  with  regard  to  any  private  manufac- 
turing business,  although  it  is  recognized  at  the  same  time  that  there 
is  a  possible  element  of  risk,  even  in  such  a  business. 
Under  these  circumstances,  the  court  held  that  a  rate  which  would 
permit  a  return  of  6  per  cent  would  be  enough  to  avoid  the  charge  of 
confiscation,  and  for  the  reason  that  a  return  of  such  an  amount  was 
the  return  ordinarily  sought  and  obtained  on  investments  of  that  de- 
gree of  safety  in  New  York. 

"Taking  all  the  facts  into  consideration,  we  concur  with  the  court 
below  on  this  question,  and  think  complainant  is  entitled  to  six  per 
cent  on  the  fair  value  of  its  property  devoted  to  the  public  use."" 

So  much  for  the  rate  of  return ;  we  now  take  up  the  differences 
in  the  two  positions.     These  lie  chiefly  in  the  disposition  of 


"212   U.  S.  19,   48. 
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intangibles  and  such  hypothetical  or  artificial  values  as  con- 
demnation multiples  and  increased  value  due  to  pavement 
over  mains. 

-'These  latter  items  are  not  included  in  value.  In  the  recent 
Minnesota  case,  in  discussing  land  value,  the  highest  court  said : 

"And  where  the  inquiry  is  aa  to  the  fair  value  of  the  property  .  .  . 
it  is  not  admissible  to  attribute  to  the  property  owned  by  the  carriers 
a  speculative  increment  in  value — beyond  the  value  of  similar  prop- 
erty owned  by  others. 

"The  company  would  certainly  have  no  ground  for  complaint  if  It 
were  allowed  a  value  for  these  lands  equal  to  the  fair  average  market 
value  of  similar  lands  in  the  vicinity,  without  additions  by  the  use  of 
multipliers,  or  otherwise,  to  cover  hypothetical  outlays.  The  allow- 
ance made  below  for  conjectural  cost  of  acquisition  and  consequential 
damages  must  be  disapproved;  and  in  this  view  we  also  think  it  was 
error  to  add  to  the  amount  taken  as  the  present  value  of  the  lands,  the 
further  sums,  calculated  on  that  value,  which  were  embraced  in  the 
items  of  'engineering,  superintendence,  legal  expense,'  'contingencies,' 
and  'interest  during  construction.'  "" 

Thus  are  condemnation  multiples  definitely  excluded.  At 
least  this  is  true  when  appreciation  covers  up  these  expenses. 
If  it  could  be  shown  that  the  condemnation  outlay  was  real 
and  that  appreciation  had  not  covered  it,  it  is  probable  that 
the  court  would  allow  it,  but  this  point  is  not  decided.  In 
the  ordinary  case  this  point  would  not  arise  as  appreciation 
has  been  large  enough  to  cover.  Land  value  is,  then,  deter- 
mined by  the  market  value  of  adjacent  lands:  a  comparative 
market  value  doctrine,  or  an  opportunity  cost  doctrine.  The 
difference  between  this  position  and  the  full  application  of 
the  cost  of  reproduction  doctrine  is  obvious. 

Although  the  question  of  pavement  over  mains  has  not  been 
definitely  decided  by  the  Supreme  Court  there  is  little  doubt 
as  to  what  will  be  its  ultimate  decision.  In  the  Consolidated 
Gas  case,  the  lower  court,  following  the  cost  of  reproduction 
theory  to  its  logical  end,  allowed  this  element  in  valuation. 
The  Supreme  Court  approved  the  findings  of  the  lower  court 
without  discussing  this  point.     In  the  Cedar  Rapids  Gas  case, 


"228   U.   S.    729,   763. 
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1909,  the  Supreme  Court  of  Iowa  definitely  ruled  against  any 
value  due  to  pavements  over  mains. ^^  The  Supreme  Court 
of  the  United  States  upheld  that  decision  without  discussing 
the  point/^  and  the  question  is  thus  not  settled.  But  the 
artificiality  of  the  item  is  similar  to  the  artificiality  of  con- 
demnation multiples.  The  latter  item  has  been  ruled  out;  the 
former  is  of  the  same  nature  and  will  probably  meet  the  same 
fate.^* 

If  these  conclusions  are  true,  they  indicate  that  present 
value  refers  sometimes  to  cost  under  actual  conditions  of  con- 
struction and  sometimes  to  cost  under  conditions  of  repro- 
duction. This  means,  interpreted  in  terms  of  economic  theory, 
that  the  court  has,  in  some  degree,  reached  the  sound  position 
of  distinguishing  between  freely  reproducible  goods  and  goods 
not  freely  reproducible,  and  in  the  case  of  the  latter  is  pass- 
ing, in  part  at  least,  over  to  a  position  which  corresponds  to 
original  cost  as  affected  by  an  index  of  price  changes.  This 
distinction  may  be  made  unconsciously,  but  the  manifest  un- 
justness  of  treating  these  sorts  of  items  as  capital  goods  of 
the  ordinary  kind  are  treated  is  clear  to  the  court,  and  with 
much  care  it  is  feeling  its  way  to  another  position.  In  other 
words  the  court  is  passing  over  to  a  social  point  of  view. 

In  the  matter  of  intangibles,  the  Cedar  Rapids  Gas  case,  1912, 
seems  to  indicate  that  intangibles  are  cared  for  if  reproduc- 
tion value,  not  salvage  value,  is  taken  as  the  basis  of  rates. 
Mr.  Justice  Holmes  says : 

"Then  again,  although  It  is  argued  that  the  court  excluded  going 
value,  the  court  expressly  took  into  account  the  fact  that  the  plant 
was  In  successful  operation.  What  it  excluded  was  the  good  will  or 
advantage  incident  to  the  possession  of  a  monopoly,  so  far  as  that 
might  be  supposed  to  give  the  plaintiff  the  power  to  charge  more 
than  a  reasonable  price.  (Willcox  v.  Consolidated  Oas,  212  V.  S.  19, 
52.)  An  adjustment  of  this  sort  under  a  power  to  regulate  rates  has 
to  steer  between  Soylla  and  Charybdis.  On  the  one  side  if  the  fran- 
chise is  taken  to  mean  that  the  most  profitable  return  that  could  be 


"  144  Iowa  426 

"  223   U.   S.  655. 

'*  In  Des  Moines  Gns  Co.  vs.  Des  Moines,  35  S.  C.  R.  811.  the  Supreme 
Court  (Jiine  1915)  expressly  ruled  out  pavement  over  mnlns  as  an  ex- 
pense item.     This   decision   was  made  after  this  chapter  was   written. 


[481] 


110  BULLETIN  OF  THE  UNIVERSITY  OF  WISCONSIN 

got,  free  from  competition,  is  protected  by  the  fourteenth  amendment, 
then  the  power  to  regulate  Is  null.  On  the  other  hand  if  the  power 
to  regulate  withdraws  the  protection  of  the  amendment  altogether, 
then  the  property  is  nought.  This  Is  not  a  matter  of  economic  theory, 
but  of  fair  interpretation  of  a  bargain.  Neither  extremes  can  have 
been  meant."" 

Thus  does  the  court  disclaim  any  sympathy  with  the  going 
concern  theory  of  intangibles.  The  circular  "cost  of  creating 
an  income"  theory  is  clearly  cast  aside.  The  independent 
amount,  urged  by  the  average  defendant  of  the  reproduction 
method,  is  not  approved.  On  the  other  hand,  the  going  value 
theory  is  also  not  endorsed.  The  actual  historical  outlays 
for  non-physical  items  are  not  considered. 

This  position  is  a  perfectly  logical  outcome  of  the  compara- 
tive market  value  theory  held  by  the  court.  Salvage  value  is 
not  the  basis  of  rates,  but  a  value  determined  by  the  ordinary 
competitively  determined  value  of  output.  Machines  that 
cost  $1,000  would  ordinarily  under  the  comparative  market 
value  theory  have  a  value  of  $1,000,  although  after  a  few 
months'  use,  they  would  probably  not  sell  for  more  than  a  few 
hundred  dollars.  It  is  the  comparative  cost  value  that  con- 
trols. And  taking  this  cost  value,  in  the  estimate  of  the  court, 
allows  for  value  as  a  going  concern.  It  is  clear  that  after  the 
machine  had  been  used  for  half  its  life,  under  the  compara- 
tive market  value  theory,  it  would  have  depreciated  50  per 
cent.  That  is,  it  would  be  capable  of  turning  out  only  half 
as  much  service  as  when  new :  not  half  as  much  at  the  parti- 
cular time,  for  it  might  be  in  a  state  of  high  efficiency,  but 
half  as  much  from  the  life-time  point  of  view.  Half  its  life 
is  gone :  it  can,  therefore,  turn  out  only  half  as  much  as  a  new 
one,  and  is  therefore  only  half  as  valuable. 

The  intention  of  the  court  is  clear.  The  two  fundamental 
doctrines  are  equal  opportunity  and  opportunity  cost.  The 
first  means  that  producers  in  monopoly  fields  should  have 
monopoly  advantage  removed ;  tliis  places  all  producers  in  the 
same  relative  position.  Monopoly  advantage  removed,  the 
doctrine  of  opportunity  cost  means  that  a  producer  in  regu- 


"223  U.   S.   655,   669. 

[482] 


^'Haling— FAIR  value:  economic  and  legal  principles    iii 

lated  fields  should  be  allowed  a  return  equal  to  what  he  could 
get  elsewhere  on  what  it  would  cost  him  to  get  into  the  busi- 
ness. What  it  would  cost  him  to  get  into  the  business  is 
interpreted  as  present  cost  sometimes  of  present  plant,  and 
sometimes  of  actual  construction — a  historical  position. 

Of  course,  the  court  must  accept  existing  classifications  and 
can  have  a  theory  of  equal  opportunity  only  as  between  indi- 
viduals in  a  class.  The  economic  theory,  which  legislatures 
and  commissions  can  follow  effectively,  develops  a  theory  of 
equality  as  between  classes,  or  rather  transcends  classes  and 
develops  a  general  theory  of  equality  as  betAveen  individuals — 
not  of  equality  of  persons,  but  of  equal  opportunity  to  pro- 
duce. 

The  comparative  market  value  theory  applies,  then,  only 
within  classes.  In  this  case  the  class  is  the  producing  class, 
exclusive  of  labor.  Under  competitive  conditions,  the  value 
of  goods  is  determined  by  the  returns  which  accrue.  These 
returns  accrue  under  conditions  of  equal  opportunity  and  are, 
therefore,  fair,  for  there  is  no  coercion,  as  exists  in  the  case  of 
monopoly.  If  the  same  values  be  attached  to  goods  emploj^ed 
in  monopoly  business  the  same  returns  will  accrue  to  such  pro- 
ducers as  accrue  to  other  producers  and  equal  treatment  is 
afforded  to  all  in  the  class.  It  will  be  a  matter  of  indifference, 
theoretically,  whether  one  invests  in  monopoly  or  in  competi- 
tive business. 

The  legal  theory  has  for  its  object  the  attainment  of 
equal  opportunity.  It  approximates  the  investment  theory 
in  applying  present  prices  to  freely  reproducible  goods,  and 
in  applying  present  prices  to  original  construction  conditions 
in  the  case  of  some  non-freely-reproducible  goods.  But  cer- 
tain other  non-freely-reproducible  goods  are  not  so  treated, 
for  example,  land.  The  comparative  market  value  theory 
also  fails  to  handle  properly  the  depreciation  problem  and 
the  matter  of  intangibles.       These  matters  we  now  take  up. 

Comparative  Market  Value  and  Depreciation 

Comparative  market  value  as  a  basis  of  rates  connotes  the 
subtraction  of  depreciation  in  all  cases.     The  court  faithfully 

[483] 


112  BULLETIN  OF  THE  UNIVERSITY  OF  WISCONSIN 

follows  its  theory.  In  the  City  of  KnoxvUle  vs.  Knoxville 
Water  Co.,  1909,  the  Supreme  Court  reversed  a  decision  of 
the  lower  court  enjoining  the  enforcement  of  an  ordinance  of 
the  city  of  Knoxville  establishing  maximum  rates  for  water. 
The  Master  below  had  used  cost  new  as  the  basis  of  value. 
Mr.  Justice  Moody  said :  ' '  The  cost  of  reproduction  is  one 
way  of  ascertaining  the  present  value  of  a  plant  like  that  of 
a  water  company,  but  that  test  would  lead  to  obviously  in- 
correct results  if  the  cost  of  reproduction  is  not  diminished 
by  the  depreciation  which  has  come  from  age  and  use.  "^® 
Deducting  depreciation,  value  was  high  enough  to  permit  the 
accrual  of  a  fair  return  under  the  prescribed  rates.  The  same 
doctrine  is  sustained  in  the  Consolidated  Gas  case  (212  tJ.  S.  19) 
and  in  the  Minnesoia  Bate  case,  (228  U.  S.  729). 

We  have  already  pointed  out^'  that  in  the  case  of  newly 
regulated  companies  there  is  no  prima  facie  evidence  that  de- 
preciation ought  to  be  deducted.  In  fact,  the  weight  of  evidence 
is  in  the  other  direction.  In  the  case  of  old  regulated  com- 
panies it  is  purely  a  matter  of  expediency  whether  or  not  de- 
preciation funds  ought  to  be  required  and,  therefore,  cost  new 
less  depreciation  become  the  basis  of  rates.  In  any  event, 
the  comparative  market  value  theory  rests  its  case  on  assump- 
tions which  are  doubtful  and  not  proved. 

Comparative  Market  Value  and  Intangibles 

Intangibles  include,  from  the  investment  point  of  view,  ac- 
tual expenditures  in  establishing  a  business  which  are  not  em- 
bodied in  physical  items.  That  there  are  many  costs  of  this 
sort  in  the  beginning  is  clear.  That  they  occur  at  the  times 
of  extensions  is  also  clear.  The  comparative  market  value 
theory  does  not  take  account  of  them  directly  although  in  al- 
lowing a  higher  rate  of  return  during  the  earlier  years  this 
expense  may  in  fact  be  amortized  and  therefore,  from  the 
point  of  view  of  the  investor,  justly  handled.  But  if,  per- 
chance, this  amortization  process  has  not  taken  place  and  a 
valuation  is  made,  it  is  present  risk  and  present  comparative 
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market  value  that  control  and  no  attention  is  paid  to  the  his- 
torical or  investment  facts.  One  cannot  go  far  wrong  in  con- 
cluding that  such  a  method  is  rather  unscientific.  From  the 
standpoint  of  justice,  it  becomes  more  or  less  a  guess,  and 
guess  work  is  somewhat  unstable  as  a  basis  of  justice. 
Comparative  Market  Value  and  Land 
Another  serious  objection  to  the  comparative  market  value 
theory  lies  in  its  treatment  of  land.  This  problem  centers  in 
donated  lands  and  in  land  appreciation,  both  of  which  items 
are,  of  course,  included.  From  the  investment  point  of  view 
both  are  excluded.  Attention  has  already  been  directed  to  the 
importance  of  the  problem  and  to  the  reasons  for  holding  to 
the  exclusion  idea.^^  If  the  legal  position  is  such  that  it  is 
impossible  to  exclude  these  items,  under  ordinary  police  power 
regulation,  some  other  means  must  be  found  for  doing  it. 
To  this  problem  we  devote  the  next  chapter. 

Comparative  ^Market  Value  and  the  ^Marginal  Koad 

We  must  now  inquire  into  the  legal  theory  of  rates  in  rela- 
tion to  the  marginal  road.  Attention  has  been  called  to  the 
problem  and  to  the  economic  solution  of  it.^^  Rates  are  based 
on  the  cost  of  the  marginal  road;  they  should  be  based  on  the 
cost  of  the  most  efficient  supra-marginal  road.  The  result 
of  basing  rates  on  the  costs  of  the  marginal  road  is  the  grossest 
sort  of  local  discrimination,  or  destruction  of  equal  oppor- 
tunity to  produce.  The  discrimination  can  be  eliminated 
only  by  changing  the  basis  of  rates.  If  a  straight  cost  basis 
were  used  it  would  eliminate  the  differential  road  from  com- 
petitive traffic,  but  local  traffic,  in  virtue  of  raised  rates,  would 
furnish  sufficient  revenue  to  pay  i-otnrns  on  the  comparative 
market  value  of  the  roundabout  roads.  This  would  certainly 
avoid  any  charge  of  confiscation,  and  there  could  then  be  no  legal 
objection  to  the  change. 

It  might  be,  however,  that  under  this  adjustment   the  local 


"  Snprri,  p.  53,  et  seq. 
••  Supra.  Chapter  IV. 
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traffic  would  not  pay  a  sufficient  return  to  the  roundabout 
roads.  It  might  even  be  tliat  local  traffic  would  decline,  due  to 
a  movement  of  industry  to  locations  on  the  standard  road.  It 
is  probable  that,  in  this  case,  the  change  would  not  avoid  the 
charge  of  confiscation,  and  that  it  would  be  necessary  to  make 
compensation  amounting  to  the  difference  between  present  and 
comparative  market  value  and  the  value  as  determined  by  the 
amount  the  local  traffic  would  pay.^"  As  investment  was  made 
under  existing  conditions  it  would  certainly  be  just  to  pay 
this  difference:  a  sort  of  just  vested  right.  But,  during  the 
gradual  change  of  bases,  there  would  accrue  a  price  deter- 
mined surplus  to  the  supra-marginal  roads  which  might  justly 
be  taken  and  used  to  amortize  the  fall  in  value  of  the  mar- 
ginal roads.  Since  the  condition  of  rates  based  on  the  mar- 
ginal road  is  economically  unjustifiable,  it  ought  to  be  con- 
sidered a  temporary  condition.  Following  the  general  posi- 
tion taken  in  regard  to  capitalization  and  amortization,  i.  e., 
that  permanent  investments  ought  to  be  capitalized,  we  hold 
that  the  "temporary  investment"  ought  to  be  amortized  dur- 
ing the  period  covered  by  the  change.  Since  compensation  is 
offered,  there  can  be  no  legal  objection  to  this  position. 


"•Gilmore,   E.   A.,    Professor    of   Constitutional   Law    in    the    University    of 
Wisconsin. 
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CHAPTER  VII 
FAIR  VALUE  AND  THE  LAND  PROBLEM 

The  Significance  of  the  Problem 

Some  idea  of  the  importance  of  the  problem  of  land  value  in 
rate  making  may  be  had  from  two  cases.  In  the  Western  Ad- 
vance Bate  case,  Commissioner  Lane  estimated  that  $150,000,000 
out  of  a  total  present  value  of  $530,000,000  was  increase  in 
land  value.  This  is  something  like  26  per  cent  of  present 
value,  or  53  per  cent  of  actual  investment  which  was  estimated 
at  $258,000,000.1  In  the  Minnesota  Rate  ease,  1913,  the  original 
cost  of  the  Northern  Pacific  was  estimated  at  $312,000,000.  The 
cost  of  reproduction,  according  to  the  findings  of  the  special 
master,  was  .$452,000,000.^  This  amount  was  cut  down  some- 
what by  the  Supreme  Court  by  the  elimination  of  certain 
intangibles  and  overheads.  The  difference,  however,  be- 
tween reproduction  cost  and  original  cost,  $140,000,000,  rep- 
resented chiefly  the  unearned  increment  and  donated  lands. 
This  amount  is  approximately  39  per  cent  of  reproduction 
value  and  45  per  cent  of  actual  investment.  From  the  social 
point  of  view,  the  railways,  in  these  two  cases,  were  allowed  a 
return  on  an  increment  which  is  unfair. 

There  is  no  reason  to  believe  that  these  increments  will  not 
continue  to  grow  with  the  increase  of  population  in  this 
country.  There  may  be  sectional  losses  due  to  the  movement 
of  population,  but  the  peculiar  limitation  of  land  supply  will 
inevitably  result  in  a  large  appi-eciation  in  value  as  population 
grows.       To     permit     this  appi'cciation  in  rates  is,  as  we  have 


»  20    I.   C.    C.   Reps.    307,   337. 

'For  this  case  and  many  others,  .see  Thelan,  Max,  A  Just  and  Scientific 
Basis  for  tho  Establishment  of  Public  Utility  Rates  with  Particular  Atten- 
tion to  Land  Vahie  in  the  Report  of  tho  rommittre  on  Railroad  Taxes  and 
Plans  for  Ascertaining  Fair  Valuation  of  Railroad    Property. 
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pointed  out,  to  establish  conditions  of  unequal  opportunity  to 
produce.  There  is  thus  presented  an  important  problem  for 
solution. 

Summary  of  Legal  Situation 

The  problem  may  be  approached  from  two  legal  points  of 
view.  Recently  the  doctrine  of  principal  and  agent  has  been 
advanced  as  the  proper  legal  point  of  view,  in  contrast  with 
the  present  doctrine  of  regulation  under  the  police  power. 

Certain  lower  courts  have  gone  over  to  the  former  position. 
Judge  Van  Vleet,  of  the  California  Supreme  Court,  in  San 
Diego  Water  Company  vs.  San  Diego,  a  rate  case,  says: 

"As  we  have  said,  it  is  not  the  water  or  the  distribution  works 
which  the  company  may  be  said  to  own,  and  the  value  of  which  is  to 
be  ascertained.  They  were  acquired  and  contributed  for  the  use  of 
the  public;  the  public  may  be  said  to  be  the  real  owner  and  the  com- 
pany only  the  agent  of  the  public  to  administer  their  use."' 

Quotations  from  the  decisions  of  the  Federal  Supreme  Court 
have  been  cited  to  show  that  this  court  holds  the  same  doctrine. 
For  instance,  Mr.  Justice  Harlan,  in  Smythe  vs.  Ames,  says: 
"A  railroad  company  is  a  public  highway,  and  none  the  less 
so  because  constructed  and  maintained  through  the  agency  of 
a  corporation  deriving  its  existence  and  powers  from  the  state. 
Such  a  corporation  was  created  for  public  purposes.  It  per- 
forms a  function  of  the  state."*  This  excerpt  is  supposed  to 
prove  that  the  Supreme  Court  holds  the  principal  and  agent 
doctrine.  Such,  however,  is  not  the  case.  Tlie  series  of  cases, 
beginning  with  Munn  vs.  Illinois  and  running  through  the  3Iin- 
nesota  Rate  case  of  1889,  the  Reagan  case,  Smythe  vs.  A7nes, 
the  Consolidated  Gas  case,  and  the  Minnesota  Rate  case  of  1913, 
considers  railway  property  as  private  to  be  regulated  under 
the  police  power.  One  need  only  turn  back  to  chapter  six  of 
this  monogi'aph  and  read  the  quotations  from  the  decisions  of 
the  court  to  be  convinced  of  this  fact.  The  doctrine  of  com- 
parative market  value  and  risk  assumption  is  entirely  incon- 


•118   Cal.    556,   570. 
«169  U.  S.  466,  544. 
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sistent  with  the  principal  and  agent  notion,  for  the  fundamental 
rule  of  agency  is  that  the  principal  benefits  from  gains  and 
bears  losses  if  the  agent  makes  reasonable  use  of  judgment. 

Undoubtedly,  if  the  principal  and  agent  doctrine  were 
adopted  the  problem  of  land  value  would  present  no  difficulties. 
Appreciation  in  land  value  would  then  accrue  to,  and  depre- 
ciation in  land  value  be  borne  by,  the  public. 

This  is  probably  the  simplest  solution  of  the  land  problem, 
but  it  is  not  the  only  solution,  nor  is  there  as  yet  any  indica- 
tion that  the  highest  court  will  ever  adopt  this  view.  Its  pres- 
ent rulings  are  quite  of  another  tenor.  Certainly,  the  change 
will  not  come  until  enormous  increments  have  accrued  to  the 
railways. 

We  are  forced,  then,  to  seek  a  solution  under  police  power 
regulation.  The  solution  here  rests  in  the  application  of  the 
investment  theory  of  valuation,  which  would  permit  the  com- 
panies to  earn  a  fair  return  to  actual  investment  and  would 
eliminate  the  increments.  But  the  court  will  have  to  modify 
its  present  position  greatly  before  this  can  be  done,  and  there 
is  little  reason  to  believe  that  it  will.  The  court's  conception 
of  its  duty  to  protect  private  property  rights  leads  it  to  the 
comparative  market  value  theory. 

A  constitutional  amendment  would  solve  the  difficulty,  but 
constitutional  amendments  are  notoriously  slow  in  coming.  If 
the  court  persists  in  holding  the  comparative  market  value 
theory,  the  solution  must  come  from  that  point  of  view. 

Public  Ownership  of  Public  Utility  Lands 

From  the  point  of  view  of  comparative  market  value,  the 
only  solution  seems  to  be  the  public  ownership  of  public  utility 
lands.  In  the  case  of  street  railways  most  of  the  land  used  is 
public  highway.  The  appreciation  of  adjoining  lands  has 
never  been  used  as  an  argument  for  advancing  rates.  In  fact, 
the  appreciation  of  adjacent  lands,  since  it  results  from  increas- 
ing population  and  since  street  railway  businesses  are  usually 
subject  to  the  law  of  increasing  returns,  is  ordinarily  co-existent 
with  a  possibility  of  lowering  rates.  In  the  case  of  interurbans 
and  steam  roads  land  is  privately  owned,  and  appreciation  in 
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land  value  is,  therefore,  usually  a  ground  for  raising  rates. 
The  increase  in  population,  and  the  consequent  rise  of  land 
value,  it  seems  then,  affect  the  rate  question  in  widely  different 
ways. 

In  view  of  the  legal  situation,  the  logical  way  out  of  this  diffi- 
culty is  to  extend  the  principle  of  the  public  highway  to  all 
lands  actually  used  by  a  public  service  corporation  in  render- 
ing public  service. 

The  elimination  of  appreciation,  donated  lands  and  the 
speculative  element  in  land  value  from  rates  are  obvious  ad- 
vantages. The  two  chief  arguments  against  public  ownership 
are:  first,  that  it  would  have  a  deleterious  effect  on  private 
initiative,  and  second,  that  it  would  result  in  a  powerful  poli- 
tical machine.     These  two  arguments  do  not  apply  here. 

First  as  to  the  effect  on  private  initiative.  It  is  not  now  ap- 
preciably discoverable  that  private  initiative  is  inactive  in  those 
public  utilities  which  make  large  use  of  public  highways. 
Nevertheless,  it  will  be  thought  by  some  tliat  this  would  not  be 
true  in  tlie  case  of  railways.  This  is  a  matter  chiefly  of  busi- 
ness custom,  but  custom  is  powerful  and  we  hesitate  to  make 
changes  in  face  of  it.  It  is  customary  for  steam  roads  to  own 
their  rights  of  way  and  terminals,  and  we  come  to  believe  this 
an  essential  part  of  the  business.  It  is  not  customary  for 
street  railways  to  own  their  rights  of  way,  and  we  come  to  be- 
lieve this  an  exception  and  that  private  ownership  is  not  essen- 
tial to  them.  But  the  various  kinds  of  public  utilities  are  not 
vitally  different  in  the  nature  of  their  dependence  on  land. 
Promoters  and  investors  are  quite  eager  to  secure  franchises 
to  operate  over  city  streets,  even  in  the  face  of  regulation  which 
does  not  allow  more  than  a  fair  return  on  the  capital  invested. 
We  see  no  good  reason  why  steam  roads  should  not  operate 
under  the  same  conditions.  Just  why  a  street  car  company  is 
willing  to  operate  in  a  city  without  owning  its  right  of  way, 
and  why  the  same  company  would  not  operate  between  two 
cities  unle.ss  it  did  own  its  right  of  way,  is  not  clear.  Nor  is  it 
clear  why  steam  i-oads,  operating  in  and  between  cities,  would 
wither  and  die  if  they  ceased  to  own  their  rights  of  way.  There 
may  be  a  corporate  psychology,  but,  if  so,  it  is  likely  that  its 
origin  and  nourishment  are  found  in  custom. 

[  490  1 


WHALING— FAIR   VALUE:   ECONOMIC  AND  LEGAL  PRINCIPLES      119 

There  is  another  phase  of  the  private  initiative  question. 
It  must  be  evident  that  the  sure  result  of  including  land  ap- 
preciation in  valuations  is  a  growing  agitation  for  complete 
ownership  and  operation  by  the  state  of  all  the  big  utilities  of 
the  country.  Commissioner  Lane,  in  speaking  of  this  point  in 
the  Western  Advance  Rate  case,  1911,  says: 

"If  the  position  of  the  Burlington  is  sound  and  is  a  precise  expres- 
sion of  what  our  courts  will  hold  to  be  law,  then  there  is  certainly 
danger  that  we  never  expect  railroad  rates  to  be  low^er  than  at  pres- 
ent. On  the  contrary,  there  is  the  unwelcome  promise  .  .  .  that 
they  will  continuously  advance.  In  the  face  of  such  an  economic  phil- 
osophy. If  stable  and  equitable  rates  are  to  be  maintained,  the  sugges- 
tion has  been  made  that  it  would  be  wise  for  the  government  to  pro- 
tect its  people  by  taking  to  itself  the  property  at  present  values  rather 
than  wait  the  day,  perhaps  30  to  50  years  hence,  when  they  will  have 
multiplied  in  value  ten  or  twenty-fold.'" 

To  remove  land  from  rates,  then,  would  be  one  way  of  pro- 
longing the  life  of  private  initiative.  The  proposal  ought, 
therefore,  to  appeal  in  logic  to  those  persons  who  believe  in 
the  superior  efficacy  of  this  force  in  business.  On  the  other 
hand,  if  private  initiative  should  prove  ineffectual  in  the 
management  of  the  railways,  and  government  ownership  should 
become  necessary  and  feasible,  the  accomplishment  of  this 
scheme  would  be  a  preliminary  work  of  large  import.  None  but 
the  shallow  propagandist  can  object  on  the  ground  that  it  would 
lessen  agitation.  Paradoxical  as  it  may  seem,  to  assume  public 
ownership  of  the  land  of  railways  is  a  means  by  which  com- 
plete ownership  may  be  the  more  easily  effected  should  it 
eventually  prove  desirable,  and  a  means  by  which  it  may  be 
avoided  if  private  enterprise  is  in  reality  the  more  efficient  force 
for  running  public  utilities. 

The  other  objection  to  public  oAvnership  is  political 
patronage.  To  own  the  railways  may  be  to  build  a  political 
machine,  it  may  result  in  the  substitution  of  political  competi- 
tion for  economic  competition  in  choosing  railway  officials,  and 
thus  diminish  efficiency.     To  own  the  lands  of  railwavs  can  have 


*  20  1.  C.  C.  Reps.  307.  337. 
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no    such    effect,     for  it  does  not  carry  with  it  any  appointive 
power. 

Purchase  Value 

It  will  be  asked,  What  value  of  land  is  to  be  used  in  carry- 
ing out  the  proposal?  The  answer  is  present  value.  Past 
inequalities  can  hardly  be  remedied  without  creating  others 
equally  inequitable,  nor  would  any  other  value  be  constitutional, 
for  to  make  the  plan  retroactive  would  be  to  take  property  with- 
out due  process  of  law. 
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